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CONFBDENTIAU 

A Note upon the separation of Judicial and Executive functions 


INTRODUCTORY 

If I preface this note by the statement that this was one of the great ques- 
tions that Iiord Curzon set himself to deal with and dispose of, but was in the 
end obliged to leave undisposed of after keeping it for three yeais because of its 
long history and the mass of conflicting opinions recorded, I shall be giving 
some idea to His Excellency and to my Hon*ble Colleagues of the difficult and 
troublesome nature of the case. Neveitheless when I have reviewed the issues, 
analysed the opinions, the grounds on which they aie based and the authority 
which attaches to them, I have strong hope that at the last the points to be 
decided and a correct decision on them will emerge clear and simple, and that 
the recommendations that I shall have to make as to tlie line of policy to be 
followed will meet with the full support of my Hon’ble Colleagues 

II Before proceeding to explain the history of the case, I will ask my 
Colleagues to carry with them throughout their study of it, as I shall present 
it to them, the following very important considerations 

(£) That the controversy bcmg now a very old one much that has been 
said or written m years gone by on this subject may have become 
obsolete by sheer process of time 

(£*) That it is very important to dissociate the opinions which are clearly 
based on d priori reasoning on precedents from Europe or other 
countries from opinions which are based on an intimate know- 
ledge of India 

(£4i) That if the demand made by the Congress or the Press were to be 
conceded, the only change made would he a change affecting the 
internal administration of criminal law m the districts and that 
the opinions of those who are best acquainted with the internal 
details of district administration are therefore entitled to the 
greatest weight 

(iv) That the decision on this case is a very important one, as it is not 
in the category of small concessions likely to have no far-reaching 
effects, which can be granted or refused as a mere matter of 
policy On the contrary, it is a veritable Rubicon that we are 
asked to cross, the crossing 1 of which involves radical alterations 
m the whole system of our administration of the country. 

(«?) That every one who examines the case must ask himself whether 
this demand is in the nature of a concession at all, and if 
it is, to whom it is a concession P Who will benefit by it P 
Who will stand to lose by it P Who asks for it, and whether 
those who ask for it have any correct appreciation of the results 
of granting their prayer P 

III. I will divide my subject into the following chapters — 

I. — The ancient history of the controversy 

II. — The memorial of the e&-Ohief J ustices. Judges and others 

III.— The action taken on the memorial. 

IV —The results of the reference local Governments and High Courts. 
V. — The stage reached in Lord Curzon’s time 
VI — The revival of the question by Lord Mmto’s Government. 

VII — The opinions of the two Bengals on Sir Harvey Adamson's scheme 
and the Government of India’s despatch of 1910. 

VIII — The present stage of the question. 

IX. — The modern aspect of the case. 

X. — Recommendations. 
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CHAPTER I 

The Ancient History or the Controversy. 


1. The ancient* history is- "well told in. Mr Quintnn^s note contained in the 
„ _ . , . green compilation.' entitled “ A collection 

r Qm on s no e of note 8 on tli'e subject op the union of 

Judicial’ and' police functions' in the magistrates of British India outside the 
Presidency Towns.” It seems unnecessary for me tb> attempt any detailed 
reproduction of the ancient history of the sub3ect befoie-the days of the Penal 
Code* the various Police AotSr and. the Code of' Oiiminal* Procedure. But it is 
interesting. to note that the systom now recommended 1 to us by some of those 
in favour of ’Separation was actually in' force at one time, namely, the system 
under which Oivil Judges carried out' magisterial, work. It .was. held to have 
failed entirely m dealing with crime, and a separate magistracy with limited 
powers came mto existence These powers were gradually increased* until in 
1829 the offices of Collector and District Magistrate were oombined. Mr. 
Quinton’s note presents to us how Magistrates were first merely officers with 
magisterial powers attached to the. courts of Civil Judges, and how they 
gradually became separate from the Civil Judges until magisterial powers weie 
finally concentrated- in- the Magistrate and Collector' and his assistants. 


2. Tbe-eontroversy began) again .in 1887 when a Committee was appointed 
_ .. , the early history of which is told m pages 

6 to 9 of Mr- Quinton a note The separa- 
tion of the functions of magistrate and collector was oained out in 1846 but 
this was because it was thought that the collector of revenue could not be 
expected to look after the police This step was in accordance with the recom- 
mendations of the majority of the Committee of 1 887 On this Committee 

Mr (Sir) P HaUiday’s note of dissent in favour S&t Mr F. J C alllday, afterwards Sir 
of separau >n. Eiederick Halliday, the first Lieutenant- 

Governor of Bengal, and he recorded a Note of Dissent, from some of the con- 
clusions in which he stated that the “ functions of the Judicial and Executive 
could not properly be combined.” The same expression is to be tound in. 
other opinions which Mr. Quinton has quoted in support of the separation. 
That this should be the case is not surprising There was no Superintendent 
of Police in those days and police darog&hs on B.S were the highest police 
officers available. Clearly therefore if the Magistrate liad to command and 
direct the investigations of a* police of this kind, it was difficult for him to he 
an impartial Magistrate. It is grosslyunfaar to quote any of these opinions as 
bearing upon the question, to-day The real remedy for the state of things 
then m existence was not in separating tbe revenue and magisterial functions 
from one another, but in giving the police force separate, competent and re- 
sponsible officers whom the Magistrate would guide and control but m whose 
pursuit of criminals be would take no part This v as tbe remedy ultimately 
arrived at when tbe various Police Acts were passed, and the further steps 
that have since been taken to improve and punfy police administration are 
matters of lecent history. 


8. The separation of the duties > of Magistrate &nd> Collector was not 

* wry, long duration. In lW loid 
Dalnou&ie on making* ov^r.oaarg© or tne 
Government oPBbngarto the first Eieutenant-Gbvemor, Sir - Fredrick HaUiday, 
recommended that thdfuneMons’Sibquld again" be united!. EDa* Lordship stated 
that “ the defect -dfi- the-*separatJOir was'tbatr therer was in the Lower Provinces a 
class of officers, the Collectors, of nr&turwatanding, Highly paid.' and with- very 
little work while there was another alassi.ihet Magistrates, inadequately- paid 
with very heavy work without sufficient expenenoa.to enable them to do that 
work in such manner as fully to command the confidence of the community 
however zealous and active they might usually be.” He therefore recommended 
that the two offices should be re-united as m the IT or th- W ester n Irovmces Sir 
J. Peter Grant recorded a Minute opposing the union on the old ground, * e , 
,f the combination in one zuan of the functions ot thieftaker and judge ” and the 
samd controversy ensued. But in 1866, or, eighteen years after his early opinion 
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in favour of separation, the Lieutenant-Governor of Bengal Sir Frederick 

. . HaUiday recorded an expression of opinion 

Sir F Halliday in 1850 m favour of ro-umou ft*. of the union It IS amusing to 


notice that ■while the advocates of separation lay great emphasis on Mr Halhday’s 
opinion as a young man, they pass over Sir Frederick Halhday’s opinion expressed 
eighteen years later as of no value I attach in the appendix to this chapter 
parallel extracts from the notes of Sn’ Frederick Halliday, but the following 
passage is worthy of special quotation — 

“ Theie is, however, an opinion which has found favour with some persons of just weight 
and authority in matters of this kind, and which has indeed a eeitam "plausibility which tends 
to recommend it to many and especially to those whose expeuence 01 mode of thinking has 
been denved fiom the European rather than fiom Oriental habits, against which I am 
especially desuous of raising my testimony in this place — the rathei, peihaps, that in the days 
of my smallei experience I myself have held and advocated the opinion, which I now very 
heartily condemn ” 

I also commend the attention of my Colleagues to the reproduction of 
paragraph 53 of Mr Quinton’s compilation containing Sir Frederick Halliday ’s 
anticipations upon the fnction that might arise from two independent authorities 
working in the same place Although a certain colouring of this passage relates 
to an earlier penod of society which has passed away, yet m many essentials the 
description given of the antagonism that might arise between two such authori- 
ties is as true now as on the day on which it was written 


The Court of Directors in their despatch no. 41, of the 24th September 
.xv , . xv 1856, quoted at page 15 of Mr Quinton’s 

Police Reorganization note, m recommending the reorganiza- 

tion of the police throughout India while 
desiring to sever pohce and revenue work so far as subordinates were conoerned, 
particularly excluded the Collectors from this separation So far as the dis- 
sociation of the police from revenue functions is concerned, it is a pity that these 
principles of the Court of Directors were not put into effect in Bengal where 
f.bft undesirab le utilisation of the pohce m miscellaneous matters outside their 
proper duty survives to this day. Lord Canning accepted the union, which was 
ultimatel y sanctioned by the Secretary of State in 1859 and has continued ever 


since 


4 The account given above represents the history of the subject in Bengal 

proper Mr Quinton goes on to describe 
History of subjeot m other puts of India & e sys tem m all other parts of India 

It is not necessary* to go into details here Suffice it to say that throughout 
T-ndia it was ultima tely found that the best arrangement was to make the 
Collector the chief authority over the magistracy In Bengal, Bombay, 
Madras and in Northern India entirely independent authorises independently 
arrived at the same solution From that time to this day the arrangement 
ban continued, but the great difference made has been that the connexion of 
the Magistrate with the pohce has taken the final form of general supervision 
Thf» system of combination, namely, the utilisation of the Collector as Chief 
or District Magistrate, even in the days of much closer connexion of the Magis- 
trates with the work of the pohce than now obtains, met with the approval 

of such Viceroys as Lords Cornwallis, 
Advocates of the system of combination Dalhousie, and Canning, and of great 

English lawyers like Sir James Fitz James Stephen, and of a Lieutenant-Governor 
Ilka Sir Frederick Halliday whose nper experience of administration had made 
him a complete convert from the views that he had held as a young man , also 
of Mr Thomason of the North-Western Provinces, one of the greatest of Indian 
administrators, who was full of sympathy with the people, and whose instruc- 
tions to revenue officers stand out as a classic, and have been the foundation 
of moderation in the assessment of revenue over the whole of Northern India 

Mr Thomason’s minute of 1845 is quoted 
Mr Thomason’s Mumteof 1845 extensively at pages 17—19 of Mr 

Q uint on’s note, but the following passage, showing his conviction to he the same 
as those of Sir Frederick Halliday, might have been written at the present day , 
cc But it is above all things necessary to avoid in thiB country the clashing of co-ordinate 
authorities Disputes arise upon mere trifles, and the passions of well mtentionedmen are 
1-nHq.triftfl by intriguing subordinates The public interests are often damaged by the controversies 
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of two intemperate but honest officers This is most likely to occur where both officers 
extensive poweis and large establishments, and the necessity of avoiding it forms a strong 
argument for vesting the powers of Magistiate and Colleotor m one peison, and also for 
giving the tahsildars police poweis ” 

It -was as an outcome of all this discussion that the C rimina l Procedure 
Code and the various Police Acts were passed, which with mere modifications 
of detail have been preserved ever since 

6 In his last chapter Mr Quinton analyses the opinions elioited in res- 
ponse to a senes of questions which he 
had. been instructed to put demi- officially 
to the various Governments and Hi gh 
Courts as to the merits of the system and. the need for any change There was 
absolute unanimity in favour of the union on the part of the local Governments 
and experienced executive officers who had held high judicial office while the 
vanous High Courts had no objections to take The Madras High Court wrote 
as follows — 


Views of local Governments and High Courts 
in 1884 


“ The powei which the Magistrates possess under the Code the Court considers necessary 

The Madras High Court's view and salutary When agencies are at wort to baffle 

the investigation of the police, the influence of the 
Magistrate often elicits information which could not otherwise he piocured In his piesence 
witnesses whom the fear of influential neighbouis lestiams aie emboldened to come foiwaid 
Moieovei the piesence of the Magistrate, oi his close supervision of the investigation pi events 
misconduct on the part of the police 99 

The High Court of Allahabad agreed with this view and the Bombay High 
Views of Bombay High Court tonrt made no complaint. The Bengal 

Law Reports disclosed only four cases 
in 14 years in which magisterial functionss were abused Naturally the vanous 
authorities condemn, as all nght-mimded person would condemn, any undue 
influence by an over-zealous Magistrate in the courae of a prosecution, but they 
all held that such instances were rare, that such rare instances of indiscretion 
were of little importance by the side of the risk of depriving the Magistrates 
entirely of any control, and of all feeling of any sense of responsibility to the 
View* of Bengal Government. Executive Government The Bengal Gov- 

„ , emment quoted with approval the follow- 

ing remarks of their Inspector General of Police . — 

The Magistiate is the link between the police and the judicial which prevents ciiminals 
having it all their own way Veiy many of our judicial officeis thiuk that they owe no duty 
to society, and that theu whole duty consists m acting as counsel for the pnsonei Onlv a 
day oi two ago a well-known native gentleman said to me that every native had a bias in 
ravoui of the pnsonei and that the Magistiate acts as a corrector of this bias 
The cry about the union of judicial and police functiom, being objectionable is, I am certain 
got up by persons who know nothing of the subject The Magistrate who exercise judicial 
functions do not exercise police functions, and the administration of justice in the country at 

laige would distinctly suffei were one man not at the head of both departments The powei 
is one which ought to exist but (as it is) to be sparingly exercised " 

Sir Charles Crosthwaate, Chief Commissioner of the Central Provinces, 
Bit Charles Ciosthwaite's views who had also judicial experience empha- 

__ , ased the need of control of the police 

He wrote — r 


Wmt a ® tr 2 fg tand over them-the hand of a man who has no depait- 
mental feelings Oui present District Superintendents are and must be depaatmental, and 
y Supeiintendents are not the most likely persons to check faults of this kind Any 
attempt to remove the oontool of the Distuct Magistrate will, m my opinion, be a fatal 
If !t ^thought that having control of the police, he ought not to try cases, then 
S h K anb ° rdm t t0 / l taff 80 tbat he ma T ^ lelievad of all measie of criminal 
acrased” ^ I4mUbeso muob tbe worse for mnooent people who happen to be 


Mr. Melville, a Member of the Bombay _ Council and formerly a Judge 
Mr Melville’s th© High Court, wrote as follows . — ° 


"The complaint, I suppose, is that they (Magistrates) identify_themselves with the Droae- 

evidence, andStCJ 


“* D Q 0 « Have been collecting evidence, and that bemtr 

ww° r> tt6y Tf W foimmg a judicial opinion on th! 

tl fnv ench^nT? 1 sa y tbat system m this Presidency does not conduce 

inv 5 !? cb f ssuIt And as?® I bave »evei heard any complaint made, nor have I known 
° CCa f 0ned by tbe union of executive and magisterial Wtiona nor haVeX 
gh Court evei made any unfavourable comments on the system It may be that a revenue 
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officer when acting* as a Magistrate is liable to be prejudiced in regard to charges arising out of 
matters in which he is interested in his revenue capacity, but those are of rare occurrence and 
of a tiijQmg character ** 


6 Mr Quinton concluded his note by a few suggestions as to executive 
Mr Quinton^ suggestions instructions to district officers to prevent 

even those few cases of misdirected zeal 
which mi ght occur This note, which Mr Quinton had prepared at the 
instance ot Lord. Hipon, was placed befoie the latter on the eve of his 
h an d i ng over charge of his office as Viceioy Prom the bnef Min ute that 

Lord Bipoa's Minute m favour of separation recorded it can he said to he certain 

that he had no tame for a proper study 
of the case Por example, he failed entirely to grasp that the whole essence 
of the controversy was not based on the n umb er of cases that the District 
Magistrate tried himself but on the control over the Magistracy that he exer- 
cised Lord Pip on expressed his strong preference for a complete separa- 
tion as being the most theoretically perfect system Tur ning to the 
practical side of the case he proceeded to comment on a case known as the 
The Nuaaw ewe Nuddea case Some students had been 

prosecuted for creating a disturbance 
at a fair The District Magistrate and the District Superintendent of Police 
had been prominent in ordering the prosecution and had given evidence of the 
facts that had come to their notice But the whole case turns upon the point 
that in spite of their so-called pressure upon a young Assistant Magistrate 
or 21 months’ service that Magistrate acquitted the accused It is diffic ult 
to say, therefore, how the case supports Lord Bapon’s arguments Por 
eveU ij ,^ e 8U SS es ^ e< l change was bi ought about, the District Officer 
would still be lett with control over the police, and this Nuddea case, which 
was alter all a trumpery one, would have gone on exactly as it did Lord 
Bipon quite failed to see that the whole point of the case from his point 
of view was spoilt hy the fact that the young Assistant Magistrate acquitted 
the accused and he could not surely contend that the District Magistrate 
and the District Superintendent of Police were not entitled to prosecute 
persons at a fair who might appear to them to have broken the law As 
this part of the case could not be found fault with, Lord Bipon went on to 
discuss what would have happened if the accused had been convicted and how 
mif ' vrou l ( i have lain before the Magistrate who ordered the prosecution. 

The District Magistrate m question positively stated that he would not have 
heard the appeal himself and it is scarcely justifiable for Lord Bipon to have 
based his remarks on a theory that had the Magistrate connoted, the District 
Magistrate would actually have heard that appeal In fact the citing of a 
solitary example, which if it proved anything, proved the independence and not 
the subsemence of the Magistrate, shows how very superficially Lord 
Bipon had been able to go into the matter The Home Member, Mr Gibbs, 
himself wrote in his note that Lord Bipon had informed him that he had 
merely thrown out these ideas and that he had not been able to examine the 
matter deeply and it is obnous that he set out to put what he thought to he 
the theoretical grounds in favour of separation and tried to catch hold of any 
example which came first to his knowledge to prove their practical application. 
It was unfortunate from his point of view that the case which he should have 


Opinion of Sir a Mackenzie and other* selected actually proved the contrary Sir 
_ _ Alexander Mackenzie, Mr. Gibbs, Sir 

Demus Fitzpatrick and Sir Steuart Bayley all noted in favour of or acquiesced 
in the dropping of the question raised by Lord Bipon and in the circums- 
tances Lord Dufferm agreed to the matter being dropped These notes, 
_ eittmuuit,(m of aroppea by are reproduced as an appendix to tJii« 

lord Dufferm chapter and will repay perusal 

7 I conclude this chapter by remarking that all the best and highest 

Weight of opinion opposed to separation hoth in authorities 1H pre-mutiny days had OOUQL6 

1866 and 1884* ^ to the conclusion that the/ union 

of the functions of Collector and District Magistrate was hest calculated 
to secure the efficient administration of criminal law and the maintenance of 


tances Lord Dufferm agreed to 

.Further examination of the question drooped, bv 
liord Dufferm ^ 


peace and order, and that 27 years later the most eminent authorities. With all 
J * d d ed ex P eri ence of the intervening period at their disposal, came to the 
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same conclusion It so happens that further period that has elapsed since the 
decision of Lord Duiferin’s Government has also been 28 years which exactly 
coincides with the period of my service m India , and, as I hope 

to demonstrate, in spite of the development of the country during that time, the 
dangers of separation for which the Bengali Press is agitating have become 
greater and not less with the efflux of time 



CHAPTER n 


The Memorial op the Ex-Chief Justices, Judges and othees 

8 For several years after 1884 the controversy lay dormant * In 1899 tho 

The Weddeibun Roberta Memomi forwarded b y Secretary of State, Lord George Hamilton, 
Lord George Hamilton m 1889 forwarded to the Government or India a 

communication from Sir William 
W edderburn and Mr Herbert Roberts covering a memo ria l which consisted of 
materials collected by Mr Man Mohan Ghos© of the Calcutta bar, and signed 
by a number of ex- Judges 

Before I deal with this memorial I would like to draw attention to the 
following considerations — 


(*) That when the individual signatories gave their individual opinions 
they were far less sweeping, far more moderate, and far less 
positive than the opinions expressed in the memorial itself 

(**) That only two of the signatories had any experience of any district 
administration, Sir William Wedderburn and Mr Herbert Rey- 
nolds Both of these gentlemen weie partizans of the Congress, 
and although honourable men, were yet totally impracticable 
persons 

(m) That the memorial was the work of Mr Man Mohan Ghose and 
that it was not honestly framed, — a fact of which the many emi- 
nent men who signed it were of course totally unaware 


This last fact cannot but detract from the weight which would otherwise 
attach to the opinions of the memorialists 

9 The exordium of this memorial is in the following terms — 

“ The present system under which the Executive Officer of a district collects revenue, 
controls the police, institutes prosecutions, and at the same time exercises large judicial poweis, 
has been and still is condemned not only by the general voice of public opinion m India, but 
also by Anglo-Indiaa officers and by high legal authorities " 

Mr Man Mohan Ghose and his followers in the Congress no doubt oondemn- 
ed the system , but outside the coterie of Bengal lawyers the cry for separation 
is merely an echo, one of the omnibus requests which adherents of the Congress 
annually subscribe to without discussion, along with other requests like perma- 
nent settlement, repeal of the Arms Act, universal trial by jury, and several 
other nostrums, which are mere aspirations after Utopia, and which those who 
subscribe to them know full well to be absolutely unsuitable to the ciroum- 
stances of the country 


Unfair historical retrospect 

(b) the existing grievance and the 


10 This memorial is divided into three 
parts — (a) an historical retrospect ; 
remedy , (c) answers to possible objections 


Any thing more one-sided and disingenuous than the historical retrospect 
it would he hard to imagine 


The first quotation is one from a Bengal Regulation of 1793 This had 
no thing to do with executive and judicial , but deprived the Collector of 
revenue juris diction in the areas permanently settled It was all part of the 
fatal policy of the permanent settlement which left the ryot entirely at the 
mercy of the Zamindar No more fatal policy was ever inaugurated, and 
though many years afterwards action was taken by Bengal Legislation and 
otherwise to correct part of that blunder, yet the fatal efEeets of it remain to 
this day m the large dissociation of Collectors from revenue administration in 
Bengal Fortunately for the country this terrible blunder was never perpetuated 
in other parts of India 


* The late Mr Eomesh Chunder Dott did submit, a scheme m 1893, but I do not ■wish to burden this uots 

with a discussion of it because it was rejected when proposals for some form of separation were examined in 
1908-1910 
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11 The memorial next proceeded to discuss the early controversy which 
„ . I have described m the first chapter of 

this Note The great essential &ot that 
the opinions related to the time when the Collector and Magistrate had also to 
discharge the functions of a Superintendent of Police ib entirely ignored Mr 
Halhday’s early opinion of 1838 is quoted m extemo, hut Sir Prederiok Halli- 
day’s complete recantation made as Lieutenant-Governor 18 years after, m 
1866, is passed over with the following mention — 


" It is true that Mr Halliday 18 years later held a different view, and thought that the 
British 'Admimstiatton should conform to the oriental idea of uniting all powers into one 
centre But his personal change of opinion does not affect the force of his former argument " 


The memorialists were evidently afraid to quote the opinion, lest his readers 
should find that they preferred the maturer to the cruder views But a still more 
glaring suppressio veri ooours m paragraph 6 of the memorial, m whioh an 
extract from the despatch, of the Court of Directors of 1866 is quoted in 
support of their view The despatch, says the memorial — 

“ Pointed out that to remedy the evils of the present system, the first step to he taken is, 
whenever the union at present exists, to separate the police from the administration of the 
land revenue * * * In the second place the management of the 

police of each district should be taken out of the hands of the Magistrate ** 


The paragraphs of the Despatch from which the foregoing extracts are 
taken actually lun as follows — 

" 12 To remedy the evils of the existing system, the first step to he taken is, wherever 
the union at present exists, to sepsiate the police fiom the admimstiation of the land revenue 
No native officer should be trusted with double functions m this respect We do not see the 
same objection to the combination of magisterial and fscal functions in the hands of out 
European officers, because we can better hope they will not abuse their powets and because by 
employing the Collector as the principal Magistt ate of each district, we at e able to obtain for 
the chief administration of the penal laws a more efficient and especially a more experienced 
class of officers than would otherwise be available This is an impoitant consideiation which 
ought never to he lost sight of neveitheless, it is still moie important that the offieeis 
who contiol the police should be requited to undeitake frequent touis of then distucts, and 
they must not be so buidened with other duties, such as the pieparation of forms, returns 
and statements, as to be depnved of the time sufficient foi this essential pm pose This supei- 
vision, exercised by intelligent offieeis, who are accessible at all times, is the most certain and 
effectual check to every abuse of authority by subordinate servants of police 

"18 In the second place, the management of the police of each district should be taken 
out of the hands of the Magistiate who would thus have moie time for the exercise of the 
double functions adverted to m the foregoing paragraph, and be committed to a European 
officer with no other duties and responsible to General Superintendent of Police for the whole 
Presidency 


Can anything he more dishonest than the omission of the words in italics, 
and of the conclusion of the seoond paragraph P 

12 The next quotation deals with Sir John Peter Grant’s dissenting 
. _ -d « xr (. *. j Minute hut ignores the Minutes of Lord 

Canning and his colleagues It is quite 
obvious, when Sir John Peter Grant’s Minute is perused, that he was contempla- 
ting the state of things m which the Magistrate was performing the duties of a 
Superintendent of Police No one is likely to dissent from his general prrnoi-^ 

. , . . pies : but he gave a very fine testimonial 

to the District Magistrates of that time 

when he writes as follows — 


__ "The judicial ermine is in my judgment out of place in the bye-ways of the detective 
policemen in any country , and these bye-ways in India are unusually dirty Indeed so 
strongly does this feeling operate, perhaps unconsciously upon the English minds of the 
honourable body of men, from whom our Magistrates are chosen, that in practice the real evil 
of the combination is not that a judge whbse mind has been put but of balance by his antece- 
dents m relation to the prisoner tries that prisoner, .but that the Superintendent of Police, 
whose nerve and honesty are indispensable to the keeping of the native police officers 
in order, abandons all real concern with the detection of the enme and the prosecution of crimi- 
nals, mthe mass of cases, and leaves this- important and delicate duty almost wholly, in fact, 
to the-Native Daroghas " - - * - - * • — ’ ‘ 
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18 The remainder of this portion of the memorial refers to the outoome of 

airBftrtle BlWo nmninri 1B the first Police Commission which ended 

Sir Bartle Frere*. opinion la I860. in the Police Acts It is true that Six 

Bartle Prere in connection with the Police Bill indicated his personal hope in 
favour of some future measure of separation of police and magisterial duties ; 
but the memorial entirely ignores all the discussions that look plaoe in connec- 
tion with this subject, and also in connection with the Code of Criminal Proce- 
dure, as well as Sir James Pitz- James Stephen's opinion as to the absolute 
necessity of maintaining the criminal jurisdiction of the district officer, and yet 
this was the opinion of a great English criminal lawyer I do not quarrel with 
the memorialists for not quoting opinions adverse to his case ; what I do 
quarrel with him in respect of his retrospect is the suppression of the context 
and the mggestio falsi that Anglo-Indian officers ana judicial authorities were 
as a body in favour of separation 

14 The seoond portion of this memorial describes (paragraph 11) the duties 
_ . .. . . _ . of the Collector or Deputy Commissioner, 

Content.* the .eoond p«t * the mason* ^ (paragraph 12) the grO^Uldsfor Sepa^ 

tion ; in paragraph 13 it refers to the cases summarised in the appendix whioh 
are intended to indicate the evils of the present system It winds up with a 

„ , , t . quotation from a Congress resolution which 

Congreae resolution quoted 5r 0 rds a most excellent example of the 

ludiorous lengths of exaggeration to which that wholly irresponsible body is so 
fond of committing itself : — 

“ That this Congress haying now for many successive years appealed to the Government 
of India to remove one of the greatest stigmas on British rule in India, one fraught with incal- 
culable oppression to all olasses of the community throughout the country, now hopeless of any 
other redress, humbly entreats the Secretary of State, etc , eto ” 

Contrast this with the interview printed in the journal “ India ” of Mr 

T . .. v „ ... „ T , „ Sian Mohan Chose himself Mr. Chose 

tatamewwrthHr M.a on™ m* India replied to ^ interviewer in regard to the 

general question as to administration of justice in India that he believed that : — 

" Justice was never better administered, and that life and property were never more secure 
in. the history of India than they are at the present moment Even the masses of the people in 
Bengal with whom I oome daily m contact have learnt to appreoiate the blessing of a pure 
administration of justice, and I believe further that the loyalty and oontentment of the people 
of Bengal are mainly due to this appreciation on their part 33 

Then he went on to fill up his interview with many insinuations regarding 
the improper exercise of executive influence over the magistracy and the judges 
We find the following assertions . — 

“ As regards the judges and magistrates in the intenor, attempts have been made in 
various ways in reoent years to put pressure upon them to make their decision accord with the 
views entertained by the executive. 

On being asked as to the method employed, he made the following state- 
ment 

“ In the olden days the executive officers weie in the habit of loyally accepting the decision 
of judicial tribunals, but witbin the last 20 years (he was speaking in 1896) there has been a 
manifest tendency to put pressure upon our judicial tubunals to decide oases u accordance with 
the wishes of the Executive Judges and Magistrates have to look to the Executive for 
promotion and preferment, and if their decisions are subject to ontioism by the Executive, suoh 
as the Magistrate of the district, the Commissioner of the division, or an Undar-Seoretary to a 
Government, it must impair the feeling of independence whioh every judicial offioer already 
possesses 33 

He then proceeded to give instances of demi-offioial “ chits ” being sent by 
a District Magistrate to subordinate Magistrates and of pressure upon Judges : — 

“A Judge whose verdiot or whose decision does not meet with the approval of a District 
Magistrate is promptly reported against to the Government, it may be through the Commis- 
sioner of the Division, and the Government has the power of transferring him to an unhealthy 
station " 

When asked to give instances, he said he could not ; but that he suspeoted 
it in one case He men proceeded to talk about recent attempts to influence 
higher tribunals The fact is Mr Ghose entirely overreached himself by not 
confining his case to Magistrates, he assailed even the independence of the 
‘ ^ and went so far as to insinuate pressure even upon the High Court 
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Han Mohan Ghose’B statement 


15 Haying unbosomed himself of these ex-parte statements Mr Ghose next 

proceeded to send an aooonnt of this m- 

Views of ax-Chlef Justices and ex Judges on Ur. terviBW to the various ex-Ohief Justices, 

etc , who then reoorded their opinions on the 
severance Their remarks are largely based on the 
assumption that Mr* Man Mohan Ghose’ s statements are coxreot All the remarks 
are of muoh milder character than the statements in the memorial exoept the state- 
„ „ v ment of Sir Richard Garth His letter to 

Sir Bidiard Garth's opinion in 189B expreBS ionS SUOh as 

these : — 


" The unseemly conflict whioh is still going on in India between the judioial and exeou* 
bye semoee M 

He pays a tribute to Mr Man Mohan Ghose’s knowledge of the " eyils of 
the present system, the grievous injustice to which it is constantly giving rise, 
and the utter fallacy of the excuses which are made by the Government fox not 
rectifying this shameful abuse ” 

Then occurs the following paragraph 


“ The real truth is, as Mr Man Mohan Ghose tells us, and as Sir Charles Elliott and 
some other high offioials in India are honest enough openly to avow, that the Government of 
India approve* this Boandalous system and whatever the Secretary of State may say, he would 
be very sorry to see it altered In point of fact if the Government had its will, the independ- 
ence of the judges would be still further controlled and the High Courts themselves made sub- 
set vient to the will of the “ Executive " 


These are hardly the words of judicial calm to be expected of an ex- 
Chief Justice 

Sir Richard Oouob, another ex-Chief Justice, makes the following remarks, 

affirming the necessity for separation on 
abstract principles He says : — 

" The facts stated by Mr Man Mohan Ghose have mostly ooourred during the last 20 

£ ears when I had ceased to hold any judioial office m India, and I cannot from my own know- 
dge give any opinion upon the aobon of exeoutive offioers daring that tame ” Mr Man Mohan 
Ghose says — "In the olden days the Exeoutive were in the habit of loyally accepting the decisions 
of judioial tribunals ” This according to my recolleotion agrees with my experience of India 
But Mr Ghose continues, f< within the last 20 years, there has been a manifest tendenoy to 
put pressure upon judicial tribunals to deoide oases aooordmg to the wishes of the Exeoutive " 
As regards these I am unable to believe with Sir Riohard Garth “ that the Government of 
India approve it, and would be sorry to see it altered ” 

The only authority outside Bengal that Mr Man Mohan Ghose is able to 
_ _ __ , ,, find to support him is Sir Raymond West, 

W “ rt who was a celebrated Bombay Judge AU 

SiT Raymond West can say is that if we were to sever the functions completely, 
we should remove many temptations to abupe, whioh may not always be over- 
come, and many grounds for suspicion and misrepresentation He pays a 
tribute to the sense of justice of Government audits offioers, but he adds that 
they fail to appreciate “ the underlying moral weakness of the system and its 
incapacity to oommand oomplete respect and confidence ” Doubtless m his 
retirement Sir Raymond West was tempted to lay more stress upon the theore- 
tical arguments in favour of the separation^ and less upon the practical difficul- 
ties than he had when as Judioial Commissioner of Smdh he wrote strongly 
in favour of the existing system, Sir Raymond West did not sign the memorial 
Id. No doubt most of the signatories to the memorial were honest men, and 

most of them eminent lawyers; but they 

had no intimate experience of India, 
and no recent experience at all They all wrote on the assumption that 
Mr. Ghose’s ex-parte statements were true, but they took no steps to verify the 
correctness of his case. Calcutta experience was (with one exception) the only 
experience they could claim. One naturally wonders why they could not find 
some other and more reputable journal than “India” to whioh to contribute 
their opinions, a journal whioh thrives on the views of men like Sir Henry 
Cotton and Mr 0 J. O’Donnell^ and which during the period of unrest often 
did its very best to excite bad feeling against the Government Among the most 
interesting papers of the series included in the appendices to this memorial are 
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the article by Sir Charles Elliott in the " Asiatic Quarterly ” in Ootober 1896 

criticising Mr Ghose*s article with the 
question— begging title of “ The necessity 
sir joha Phear thereto of maintaimag the independence of the 

Judioiary in India ** which had appeared in 
the January number, and the articles by Mr Field in the same journal, and by 
Mr. Reynolds and Sir John Phear in "India* 1 replying to Sir Charles Elliott 
1 think that Sir OharleB Elliott adopted too uncompromising an attitude, and there 
were some weak points in his arguments ; but his opponent carefully refrained 
from answering some of his really strong arguments especially those which 
reflected on the want of ingenuousness displayed by Mr Man Mohan Ghose 

17. The 20 cases discussed m the Calcutta memorandum as triumphantly 
Specifio case* justifying separation analysed by vindicating the case for separation are 
by Sir c BUxott and otW really 18 cases only (for two, Nos 7 and 13, 

appear to have been eliminated by the memorialists), and they have been criti- 
cised on the following grounds . — 

(i) They are rare eases — the best that a Calcutta criminal lawyer could 

rake up over a period extending over 20 years, and his assertion 
that they were merely typical of many was pure assertion 

(ii) They are not extracts of judgment given in the courts, nor even ex- 

tracts from the press; hut they are the ex-pctrte descriptions given 
in Mr Man Mohan Ghose’s language and the complexion given to 
them is that of the advocate and is often most misleading. 

(iii) The great majority of them are totally irrelevant to the issue, for 

they are instances of exeoutive indiscretion and have no bearing 
on judicial functions 


These oases have been analysed in detail by various officers, among whom 
were included Sir Charles Elliott, Sir John Hewett, Sir Denzil Iobetson, 
and others. In oase they may seem to be prejudiced, I should prefer to draw 
attention to the note of Sir Thomas Raleigh, who could not under any circum- 
stances be regarded as a prejudiced man He made a separate note on such of 
_ _ the cases as could be found in the Galoutta 

Law Reports, and he says 


“I do not propose to comment in detail on the cases sent up torn Provmoes other than 
Bengal, because I agree generally "with what the Hon J ble Mr Hewett has written in his 
Secretarial note Two observations may be made on the papers now before Government 

In the first place, assuming that oases of abuse have been brought to light, no attempt 
has been made to determine what proportion these cases bear to the total volume of judicial 
work No system is perfect I could from my own experience furnish a few oases in which 
English Judges or Magistrates have shown undue eagerness to convict , but I do not present 
these occasional failures as samples of English Justice ” 

Sir Thomas Raleigh goes on to point out how no attempt has been made to 
determine what proportion the cases of abuse bear to the total volume of 
judicial work ; and no attempt is made to compare the working of our present 
system with the probable working of the system for separation. 

He says : — 


“ In the seoond place, no attempt is made to compare the working of our piesent system 
with the probable working of a system of complete separation Deprive the District Magis- 
trate of his judicial powers, and he will still be the head of the distiiot, a person to whom 
Deputy Magistrates and others will leadily defer I have been going thiough some of the 
oases which came before the Government of India duiing my time m Council— the Chap r a 
oase, the Jherria Colliery oase, eto , — and I cannot find one in which the head of a distinct 
was charged with abuse of his judtetal authority The real danger lieB in the indiscreet or 
over-zealous use of exeauttve powers, and this can only be prevented by good training and 
firm discipline ” 


18 To sum up this portion of the Note. In the famous memorial we have 
_ ....... , an. attempt on the part of the Congress, 

inspired by an astute Calcutta lawyer, who 
furnished the materials to attack the existing system The Congress organ India 
is used for the purpose, and a number of ex-Ghief Justices and English lawyers are 
a Company of Manonetts who go through the form of signing a documemt teem- 
ing with disingenuous suppressions of truth and suggestions of falsehood With 
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one exception these eminent personages -when separately interviewed have 
repaired m their individual capacity from, committing themselves to opinions 
which collectively they were afterwards induced to endorse, the one exception 
being Sir Richard Garth who only betrays his own want of sense of justice by 
a vituperative attack on the good faith and honesty of the Government of 
India who are said deliberately to desire that judicial decisions shall conform 
to executive wishes It is evident that the deoision of this most important ques- 
tion cannot rest upon the exaggerated and disingenuous statements of the 
memorial and the pious opinions of the lawyers who signed it, men who with 
one exception had no experience outside the Presidency towns, men who re- 
garded tiie Congress organ “ India’* as a most suitable recipient of their views 

The famous 18 or 20 cases quoted, if they proved anything proved that 
the High Courts and local Governments were ever ready to rebuke and punish 
any improper use of authority Had it been true that oases of indiscreet and 
misguided zeal or spiteful prosecution were the rule instead of the rarest excep- 
tions, how could we find such a one as Mr Ghose himself showering the warm 
eulogy that he did upon the purity of British justice ? 

It may he thought that m demolishing the memorial I am flogging a dead 
horse, for the Government of India has never accepted the memorial ; hut 
whether they accepted it or not Sir H Adamson acted upon it as if it were 
true, and rejected all the evidence upon which its demolition rested, as the 
later chapters of these notes will make manifest. 



CHAPTER IH. 


The action taken on the memorial 


Lord Cm zon’s \iew 


19 The Secretary of State’s despatch forwarding the memorial was noted 
__ .... , . on by the late Mr Luson Sir Andrew 

r raaer endorsed this admirable note, and 
a despatch to the Secietary of State repudiating the arguments contained 
in the memorial and 1 ejecting its conclusions, was drafted undei the orders of Sir 
Charles Rrvaz Lord Curzon. however recorded his opinion on the 31st January 
1900 that a summary and contemptuous rejection of the memorial, 

haying regard to the status of the signa- 
tories, would be a serious error of policy 
He gave his reasons for considering it better first to ascertain the views of the 
High Courts and Local Governments before replying to the Secretary of 
State While he was not at all prepared to accept the statement in the 
memorial as being in any way sound or conclusive, he thought that it might be 
possible to do something in the direction of greater separation ; but he did, not 
think it wise to adopt a ‘non possumus ’ attitude until the Government were in 
possession of the opinions of these authorities Lord Curzon’ s proposal met 
with the concurrence of the Council, and some valuable opinions were recorded 
Sir Henzil Ibbetson wrote — 

" Holding, as I do, that after the defence of the country fiom external aggiession and of 
a - , T __ , , its people from internal distuibanee, the admixus- 

tration or criminal justice is peihaps the most 
important function which we have to peiform m India, and holding further, as I do stiongly, 
that under existing conditions, it is absolutely impossible to secure its effective admimstiation 
unless its supervision rests m the mam with those officeis who are responsible for the peace and 
order of their distncts, I think we should take advantage of the present opportunity to examine 
the matter fully and delibeiately, and to state our opinion (whatever it may he) m a form, 
and support it m a manner, which may set the question at lest, at any rate fox a time And 
we certainly cannot do this without obtaining the advice and opinions of the local Governments, 
who have a more immediate concern with and a closer and gieater experience of the practical 
aspect of the question than the Supreme Government can possibly have I think, moreover, 
that it is nnpoifcant to remove our decision (if we adhere to the view which has hitherto been 
held) fiom the narrow basis of financial impracticability upon which it has been based by 
two different Secretaries of State, and to place it upon the broadei basis of administrative 
inexpediency So long as it lests upon the former, we shall penodically be called upon to 
examine suggestions (such as Mr Butt's scheme) for ovei coming the difficulty, and shall 
always be liable to pressuie on the round that our financial position has ot might be 
impioved JJ 

Sir Arthur Tremor’s mows Sir Arthur Trevor recorded — 


u It is hardly probable that the leplies from the Local Governments will be received in 
time for the question to be considered before I leave India , and I venture under these cir- 
cumstances to take the present opportunity of placing on record as shortly as possible the 
opinions which, subject to any evidence to the contiary which the present enquiry may elicit, 
my expeiience has led me to form on the subject 

It is necessary, of couise, that our admmistiative arrangements should be so adjusted 
as to secure that cases m which Government or its officeis are interested should be dealt with 
by tribunals whose mdependence and impartiality are beyond question, and there can be, 
of course, no objection to such a distribution of duties among vauous classes of the adminis- 
trative body as may he conducive to the prompt and efficient despatch of business But any 
separation which goes beyond this and tends to divide the judicial and executive blanches of 
the service into two rival, if not hostile, camps, between which there is a gieat gulf fixed — 
and to turn the judicial branch into a body out of touch and sympathy with the general 
administration pi one to regal d themselves as the protectois of the people against the oppiession 
of the executive — and above all criticism, cenBure, 01 contiol except that of an hierarchy of 
their own body, can m India do little good, whereas it may mdnectly do an enoimous amount 
of mischief The demand for separation owes euoh weight as it possesses to the respect due 
to the traditions of English law and practice But it must not be forgotten that those 
traditions have a political rather than a judicial origin They go back to the days of the 
struggle between liberty and preiogative — to a time when, owing to the power of the Crown 
and of the aristocracy, the need for asserting and fosteimg the mdependence of the judiciary 
as a protection to the innocent against unscrupulous abuse of authority and influence was a 
consideration moze present to the founders of the system than the importance of securing the 



14 


punishment of the guilty The latter was a side of the question which they doubtless felt 
might well be left to take care of itself In England it does take caie of itself, thanks mainly 
to the robust common sense of all concerned acting as a coirective of legal theoiy In India, 
the conditions aie difEeient Theie is neither traditional nor piactical justification for the 
subordination of practical considerations to theoneB which had their ongin in a state of 
society which has no counteipart m our administration Heie, except where Government has 
its own nghts to maintain, a case, for which, as above noted, special piovision must be and is 
made, Government and its executive, not less than the judiciary, are on the side of the 
oppiessed and innocent I will not go so far aB to say that the whole of the establishments 
we aie forced to employ, more paiticulaily in the Police, and the Native Magisteiial and 
Judicial blanches aie absolutely immaculate But allowance being made for the occasional 
cases of wiongheadedness which most be expected under any system, however peifect, it is 
emphatically tiue of the highei Euiopean agency , and the lemedy foi such shot tco min gs as 
theie aie, doos not lie in confining the -heaarng of cases, civil or criminal, to one set of officers 
who aie to do nothing else Foi nine-tenths of the judicial woik to be done m T-ndm.^ a man 
who to a fan amount of commonsense adds a good woikmg knowledge of the Indian 
Codes and the widest possible knowledge of the customs, character and habits of thought of 
the people with whom he has to deal, including the police of the distuct, is better qualified 
than the most highly trained lawyei taught to have no eyes or ears for anything hut the 
evidence which the parties choose to tendei, and the legal arguments of Counsel who aie more 
concerned to win the case each foi his own side than that justice shall be done Theie is no 
country in the world wheie, owing to the habits of the people and, I will not say, their want 
of veiacity, foi I believe them to be truthful enough in then private and domestic business 
lelations amongst themselves, but to then apparent inability to regard oui tubunals as by law 
established as entitled to be told the truth and the inferiority of much of the agency we are 
compelled to employ, the attainment of justice is beset with greater difficulties There is no 
countiy wheie it is more important that, if justice is to be done at all, it should be done 
piomptly and as far as possible at first hand, every additional stage between the first report of 
a case and its final hearing increases the difficulty, and yet we have been forced of late to 
listen to pioposals to amend the law with the object of restraining Magistrates from dealing 
with offences they have themselves seen committed The best results are to be looked for 
wheie the Executive and Judicial authorities are in sympathetic and coidial co-operation, and 
the moie absolute the differentiation of their functions, the more difficult it becomes to avoid 
antagonism I will only add that I am in entire accord with what has been said in the notes 
as to the mischief which may result to the administration from such mjuiy to the prestige of 
the District Officers as the loss of then magisteiial jurisdiction would entail 3> 


Sir Thomas Raleigh’s remarks are interesting in the hght of a later note 
fw fo™ 8 ™ ap)»n<lix to Chapter V 

but to which I will refer in the last 
chapter Some of the rough suggestions that he threw out he afterwards 
abandoned, hut the following remarks of his are of some interest — 


“The distinction between judicial and executive authouty is, to my mind, of the essence 
of good government, whether in England or in India But we may dinfangmab the two Irm da 
of poweT without entrusting them to two strictly separated official bodies It ib sometimes 
expedient that both poweis should be exercised by one man To fedrA a familar example, the 
Lord Chancellor in England is both Judge and Minister For many reasons I should be sorry 
to bee the duties of that great office divided between a Munster of Justice and a Chief Judge 
of Appeal 

I am not at all disposed to withdraw the judicial powers of District Officers in deference 
to any abstiact theory On the other hand, I am not impressed with the abstract argument for 
letaimng these poweis, as presented in Sir Charles Elkottfs article It seems to me that we 
Otfgbt gradually to make a further separation between executive and judicial work, not ai min g 
at logical completeness but doing the best we can for each district, with the men a^rl money 
we have I venture to indicate, very roughly and quite provisionally, the lines on which it may 
be found possible to proceed — 


“ 1 Criminal appeals may be transferred from the District Magistrate to the District 

District Magistrate fco l>e nakeirecL of appellate -work seCTLrdy fOT^j^istice^^ ^ think, be an additional 

2- The original criminal jurisdiction of the District Magistrate may he left as at 

Original criminal jurisdiction unimpaired present, on the understanding that he exercises it 

only m oases which he thinks it expedient to 
transfer to himself, and perhaps in cases of small importance, such as he may deal with on 
tour No case of any importance should he dealt with unless m the regular way, at a set 
tune and place, with the usual safeguards for the protection of the accused * 

8 The District Magistrate’s control over subordinate criminal courts may remain, but 

. . , . he should be cleaily instructed as to tbe limits 

K * "bid 11. eootol » to be aoiouod He 

may assign or transfer caseB to one court or 
another, he may advise a Deputy Magistrate on joints of law, he may deal with a Deputy 
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who has ened through ignoiance, or weakness, or dishonesty But he should nevei take the 
case out of the hands of the persons who tues it by indicating, dnectly or indirectly, what 
the judgment is to be Only the Judge who hears the evidence can decide the case JJ 


As to the first two suggestions Sir Thomas Raleigh, of course, spoke without 
full acquaintance with India , but his third suggestion appears to me to be a 
most admirable one as defining the true functions of the District Magistrate 
in connection with Subordinate Mag strates I shall refer to it later m the 
last chapter of this note But it is very important as indicating the fresh 
views of an English lawyer, who certainly was not prejudiced in favour of the 
existing system, as to the manner m which the functions of a District Officer, 
as the Chief Magistrate of a district, can be exercised without prejudice to the 
cause of justice 

Sir Denzil Ibbetson, m summing up the opinions of the Council, concluded 

Sir Denzil Tbbefcson'a summary hlS remarks as follows 


“ Finally, as I also shall not take part in the discussion of the geneial question, I may 
pei haps, be allowed to say that I agiee m every word of the opinion upon it which the 
Honouiable Sn A Trevor has placed on lecoia , and that m a note which I began to write, 
befoie I came to the conclusion that any discussion by me of the general question would 
he piemature, I started horn the very argument which has impressed the Honouiable 
Mi Dawkins I agree with the Honouiable Mi Raleigh that the distinction between 
judicial and executive authouty is of the essence of good government m India, as 
m England, and I believe that one of the most valuable political lessons which we have 
taught the people of this countiy, and the one which has staitled and impressed them 
most, as being foreign to their previous experience, is our subordination of the executive 
Government to the law " It has done more than any othei single factor, I believe, to in spue 
them with confidence m, and lespect for, oar rule But the most scrupulous legal d for 
this principle is in no way incompatible with the retention of control over the administration 
of criminal justice m the hands of the executive head of the distnct, a retention which 
I bekeve to be absolutely essential to the efficiency of both blanches 99 

20 In accordance with the decision of the Council, the memorial and 

its appendices were circulated to local 
andlLghcS cironlafied to Loo#l Governments Governments and the High Courts with 

a letter dated 31st March 1900, together 
with the note by the late Mr Quinton. In this letter the glaring instance of 
unfairness in the memorial was pointed out in paragraph 11 supra, but the letter 
gave no other clue or guidance as to the lines which the Government of India 
thought should he taken 

The reference was in the following 
terms — 


Terms of reference 


“ Firstly, how far the combination of executive and judicial functions in the same hands 
actually leads to abuse, whether there is any practical evil to be remedied, and if so, of what 
nature and degiee 

Secondly , whether there aie any, and if so, what considerations on the other side which 
must be set off against such abuses as may have occurred and which tell in favour of 
retaining the present system and on which side the balance of advantage lies His 
Excellency m Council thinks that these questions should be considered with refeience to 
conditions as they exist m India lather than to any abstiact principles or to the practice 
m other parts of the woild And he desires that the matter should be examined on the 
broad ground of geneial administrative expediency, as well as on the narrower basis of 
immediate practicability financial or otherwise In many Piovmces separation has already 
been earned to a consideiable extent, especially in the higher grades , in some the change 
is sufficiently recent to allow of an estimate being foimed of its results, and it may be 
that some , further advance on the same lines is possible and expedient if complete separation 
is not 99 


A definite statement was asked for as to cases of abuse whioh had come 
before the local Government or High Court during the last five years, in 
which definite miscarriage of justice could be specified 



CHAPTER IV 


The results oe the reference m Local Governments and High 

Courts 

21 TTiin is one of the most important chapters of this Note, hecau.se the 

replies to this reference present the deli- 
Eiammation of the lepiras to the refeienoe berate and mature opinions on both sides 

of a n umb er of highly lesponsible men actuated by the highest ideals And yet 
one ca nn ot resist the conclusion that when Sir Harvey Adamson persuaded 
Lord Minto and his colleagues as to the action that they would take, they 
threw away the whole of this valuable material, and based their decision not 
upon the evidence in the case, but upon the mere d priori ground that 
separation was pi ima facie desirable, and that the fairness of the C r i m inal 
Courts, even it it could not be impugned, was nevertheless under suspicion 
These opinions make up a bulky volume of over 800 pages , but I have selected 
a few on both sides and included them in the appendices to this chapter, and I 
shall quote from vanous others 

22 The fust lottei in the series is the Minute by Sir Henry Cotton, the only 

„ „ _ ^ x executive officer of any status, who 

omy o as mu e advocated complete separation Sir Henry 

Cotton follows the usual practice m such cases of telling us of the numerous 
cases of abuses which he could cite if he liked, but which he does not wish to cite 
The value of judicial independence, he tells us, is recognised by all mtelkgent 
people in India Nobody denies this , but iE the system leally teemed with the 
abuses which Sir Henry Cotton would have us believe, it is quite impossible that 
the value of judicial independence existing under the piesent system could have 
ever become so widely appreciated (vide Sir Denzil Ibbetson’s remarks quoted 
in the last chapter) Even Sir Henry Cotton suggested veiy tentative steps m 
local areas As the practical method of bringing m the separation, he advocated 
that the Indian Civil Service should be leouiited solely for executive work, and 
that the Magistracy, like the Civil Judiciary, should be appointed by the High 
Court, the selection being made fiom among advocates and pleaders and other 
members of the legal profession He thought that Civil Judges might combine 
criminal work with Civil 

Sir Henry Cotton may be an honest man, but if he is honest his views on 
other subjects do not inspire one with muoh confidence that his views on this 
subjeot are correct 

23 Umted Provinces — The next opinion m the compilation is that of the 

. r ~ ... Lieutenant-Governor of the United Provm- 

ces, Sir Antony (now Lord) Maodonnell ; 
it is worthy of the utmost attention There was no admimstrator m 
India who was so stem to punish any improper action by a subordinate officer, 
however highly placed, and no one could possibly accuse him of any want of 
sympathy with the highest justice I quote the following passages from his 
letter (paragraph 7) — 

a It is the opinion of the Lieutenant-Governor and Chief Commissioner that actual ex- 
perience m these Provinces does not show that there is any pi&ctical evil calling* for remedy m 
connection with the part of the administrative system refeiied to by the memorialists ~ The 
most that can be said is that m a few cases District Magi&tiates have injudiciously or improperly 
attempted to influence, or have conveyed their opinion as to the meats of a case to, an officer 
engaged m trying it But the resentment felt not only by European but by native Magis- 
trates, when such opinion was brought to bear on, or adviee tendered to, them, is in itself suffi- 
cient to show that the cases were of the nature of exceptions to the general rule As a matter 
of fact, both District Magistrates and their subordinates are sensitively opposed to anything 
having the appearance of interference with the independence of the judiciary in cases which 
actually come before the courts The only really bad case of abuse of judicial power which 
has been brought to the notice of the Lieutenant-Governor duung the last five years is one m 
which a Tahsildai m his judicial capacity misused his power to conceal the misdoings of his 
executive subor iinates But even if the proposed sepaiation were earned out to its fullest 
extent, misconduct of a similar chaiacter might be co mmit ted by any unjust judge 33 

This resentment of interference to which the Lieutenant-Governor refer- 
red fully agrees with my experience of 27 years m the Central Provinces 
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In paragraph. 11 of the same letter, the Lieutenant-Governor writes 

“Coming now to the second part of the question under consideration, I am to point out 
that there are powerful reasons of practical expediency for the maintenance of the present 
system on its broad hneB The chief of these reasons is connected with the control of the 
police It cannot be donbted that the existence in the hands of the District Officer of the 
chief magisterial power enables him to exercise great confci ol and authoi ity over the police 
Take away from the District Officer his power of Chief Magistrate, and he practically be- 
comes the head of the police in his district, and will m popular opinion be identified with the 
police Indeed popular opinion goes further, and considers that, deprived of his position as 
Chief Magistrate, the District Officer will be over-ridden by bis police In Sir Antony 
MacDonnelTs opinion there is substantial foundation for this idea Nothing is more mani- 
fest from the opinions which landlords and other native gentlemen have given than this that 
universal mistrust of the police permeates native society The cry from the native gentlemen 
consulted is, “let ns have no change of judicial system, hut let there be more control over the 
police " In the necessity for greater control over the police, the Lieutenant-Governor entnely 
conours, as His Excellency in Council will have seen from, tins Government's letter No 1086, 
dated the 15th October, and be has no doubt that nothing would tend to diminish the oontiol 
which already exists more than the withdrawal fiom the District Officer of the ohief magis- 
terial power in the district The Lieutenant Governor has not the least doubt that if the 
people of these Provinces oame to believe that they had no longer in the District Magistrate 
an impartial authority powerful enough to protect them from police misconduct, it would be- 
come infinitely difficult to carry on the administration It is not a question of prestige in the 
sense of the word as used in disparagement by the advocates of separation it is ar question of 
the trust and confidence of the people m their rulers Deprive a District Officer of the conti ol 
and power over the police, which ms possession of the chief magisterial power now gives him, 
and the people's confidence in him will certainly be shaken That would be fatal to our admi- 
nistration in present circumstances When education spreads and the police becomes better, it 
may be otherwise * * * * * * * * * * * It is the 

possession of the power, and knowledge that can he instantly exercised, to bnng an offender to 
justice, that over-awes tbe policemen or other powerful offenders, and emboldens the people to 
look on the Distnot Magistrate as, to use their own phrase, the proteotor of the poor ” 


The above quotation I had not read when I -wrote my note as Chief Com- 
missioner of the Central Provinoes in January 1912 It appears that Sir • 
Antony MaoDonnell’s experience in Bengal and the United Provinces led him, 
exactly to the same conclusions regarding the true meaning of the term " pres- 
tige” as had my own experience m the Central Provinces, and our indepen- 
dent conclusions were that a separation of the duties would lead to the Distnot 
Officer being identified with the police as a prosecutor instead of being regard- 
ed by the people as proteotor I have reproduced this paragraph in extenso 
because I think that it expresses most clearly the utter fallacy underlying the dis- 
advantages of the combination in the distnot officer of magisterial and executive 
functions The great mass of opinion behind the Lieutenant-Governor of the 
United Provinoes cannot be flung aside as of no value The list contains the names 
other opuuon* of many experienced officers who support 

their arguments with many illustrations 
The Taluqdars of Oudh were opposed to any weakening of the authonty of the 
Distnot Officer One English Sessions Judge, M r Pox, was m favour of the 


Opinion of Mr Fox separation ; he was the only English District 

. and Sessions Judge who held this view I 

add his note as an expression of extreme opinion on the other side But his letter 
was addressed to the High Court of Allahabad, and Mr Justice Knox knocked the 


Views of Allahabad High Court bottom out of the cases that Mr Eox had 

quoted in support of his views The High 
Court J udges themselves recorded separate opinions Mr. Justice Aikma.n and 

Mr Justice Burkitt stated their opinion emphatically in favour of the present 
Mr justice Anderson TW w system Mr. J ustiee Anderson, a Calcutta 

Barrister, who had only been four months 
in tbe Allahabad Hig h Court, refrained from giving any opinion as regards the 
United Provinces As regards Bengal, he accepted the examples cited by Mr 
Man Mohan Ghose’s memorial without any attempt at analysis ; bnt he made this 
important admission that he was unable to specify any particular instance, al- 
though in the course of practice in Calcutta he had oome across other cases of a 
somewhat similar kind Again, he advocates the idea “ rightly or wrongly held ” 
that the District Magistrates bring improper influence to bear ; but he adds — 


- “I cannot say that I had personally to do with any case in which the District Magistrate 
has thus improperly interfered } but I have been told by more than one Deputy Magistrate that 
in Bengal at is by no means a rare occurrence for the Distract Magistrate to suggest; if not 
actually to direct; the course which his subordinate ought to take ** 
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The old facing appears here again As a judge he has seen oases like Mr 
Ghose’s, but oannot recall them ; and as regards any undue interference by 
District Magistrates in all his long practice, he has met none , and he can only 
fall back upon hearsay entirely untested 

Mr Justice Knox’s opinion is most clear and firm He was acting Chief 

Justice at the time, and his long experience 
Mr juBhceS^hey'Bvxew entitles his views to carry great weight 

Sir Arthur Stradhey, a Barrister Judge and the permanent Chief Justice of the 
Court, wrote as follows . — 


«So faa as the North-Western Provinces are concerned (and I have no sufficient personal 
knowledge to justify me speaking of other parts of India) I am opposed to the separation of 
executive and judicial functions During the whole of my experience at the Bar and at the 
Bench, X can remember no instance of abuse arising from the combination of these functions 
under the same hands, and my experience is from 1883 to 1901 I do not know of any practi- 
cal evil to be lemedied I behove that no suoh practical evil exists ” 


He goes on to show what ample safeguards the Criminal Procedure Code 
confers, and what complete protection it affords m all cases where the accused 
may feel a suspicion that the Court had any bias against him 

I conclude the United Proyinces opinions by referring to the attitude of 
, , „„ , , the Indian District Judges, 

Attitude of Indian Judiciary 


Most of them seem to halt between two opinions on the one side 
thinking it essential that as judges they should lay great stress on the impor- 
tance of excluding executive bias from judioial decisions on the other hand, as 
practical men, admitting that there would he great difficulty involved m a 
policy of complete separation 

When one finds that all the executive officers from the Lieutenant-Governor 

Weight of opinion m United Provinces strongly downwards, all the J udges Of the High 

opposed to sepaiation Court (except one who had only been four 

months on the Bench), and most of the Taluqdars, m favour of the continuance 
and maintenance of the existing system, it may he truly said that the United 
Provinces replies are overwhelmingly strong against any separation of the 
functions 


24 Burma — The Government of Burma gave an unqualified vote against 
, r any separation The judicial authorities 

lews o ovemmen o umi ln Burma had only been able to unearth a 

single case of quite minor importance m which actual abuse had resulted from 
the combination of functions The reoords of the Secretariat disclosed one more 


case m which the District Magistrate had prejudiced a case when making preli- 
minary enquiries, and his procedure was altogether faulty m legard to admis- 
sion of evidence The case was not creditable to his fairness of mind, hut the 
accused was acquitted on appeal The Burma Government considered this case 
to he isolated and unprecedented Their letter adds 


In view of the fact that this and one other unimportant case are the only cases of 
abuse which were foithcomiug after careful enquiry, the Lieutenant-Governor has no hesita- 
tion in stating that in Buinta there is no practical abuse to be remedied ” 


Among the opinions of selected officers sent up with the Burma letter. 
Sir h A dam son m 1900 strongly opposed to I reproduce vti sostsnso the letter of Mr 
se, station Harvey Andamson (paragraphs 1 to 8) 

It will he seen later on how this letter differs from the opinion which Sir Harvey 
Adamson wrote as Member of Council m 1910, and from his last opinion given 
as Lieutenant-Governor of Burma, I cau only suppose that Sir Harvey Adamson, 
when in Council allowed himself to he over-persuaded against his better judg- 
ment by the influence of Sir Edward Baker into committing himself to the 
statement which he made in Council, a statement which I regard myself as 
most unfortunate and unwarranted by the facts of the case 

“With reference to your letter No 166-P-61, dated the 3rd May 1900, Ihave the honour 
to submit my opinion on the subject of the separation of executive and judicial 'duties 

“ The memorial appears to assume that in countries far advanced in civilization there is 
a complete separation between executive and magisterial functions Bnt in truth the separation 
is not complete in any country The French system of police unites to a considerable 



19 


extent executive and judicial duties, as does the Continental police administration geneially 
In England, with the exception of the Metropolis, the contiol of the police lests with Magis- 
trates Pnoi to the Local Government Acts of 1888, it was exercised bv the Justices of the 
Peace, and even now it is vested m a Committee consisting of an equal number of Justices 
appointed by the Quaiter Sessions and by the County Council Justices of the Peace have 
also many other administrative and executive functions In Scotland the principle of separa- 
tion is so little considered that Sheriff -substitutes who are Magistrates with powers extending to 
lmpiisonment foi two yeais, and are Civil Judges, actually concern themselves m the detection 
of crime, as it is part of their duty to take the precognitions of criminals 

"lam of opinion that no practical haim anses from such combination of executive and 
magisterial functions as exists m India The principle of judicial independence is fully re- 
cognised by District Magistrates who are men of education and honouiable feeling They do 
not themselves try cases m which they have been m any way concerned with the investigation 
before trial, and when a case comes for trial before a subordinate Magistrate they leave it 
absolutely to his discretion This is the universal piactice It is urged that the head of the 
district should not have judicial powers because he is interested m keeping his district free from 
crime This is a mere sentimental objection Do we not find in England Judges in their ad- 
dresses to grand juries referring to the prevalence of a particular form of dime m their circuits 
and indicating the necessity for repressmg it ? Do we see them approaching their circuit 
duties with the professed ignorance as to the criminal condition of then charges, and the 
callousness and indifference which the memorialists appear to consider to be the first requisites 
of an impartial judicial administration ? They are on the contrary as much interested m their 
way m the repression of crime in their circuits as District Magistrates in India are m 
their districts 

u An analysis of the oases quoted by Mr Man Mohan G-hose/ illustrating the evils of the 
present system m India, simply resolves itself into the one fact that certain Magistrates owing 
to their bemg wanting in temper and discretion have m ceitain mstances strained their judicial 
powers or acted foolishly Such frailty is incidental to human nature, and while men are 
men, mstances of it must occasionally he discovered m an area of search as large as India 
Similar abuses are common m all countries, even m England, as may be readily seen from a 
perusal of the pages of Truth, which devotes a weekly column to exposing them 

" I venture to say that judicial abuses, which owing to the imperfection of human nature 
cannot be altogether eliminated, occur more seldom, and are more liable to detection in India 
than in England The machinery of the Ciiminal Procedure Code bristles with safeguaids 
in justice In addition to the right of appeal, there is the power of revision which is continu- 
ally bemg exercised by the Court of Session and the High Court both on their own motion 
ana on application Safeguaids are also provided by the Code for the accused before trial 
Thus section 191 provides that, when a Magistrate takes oognizance of an offence upon inform- 
ation received from any person other than a police officer, or upon his own knowledge or 
suspicion, the accused must before evidence is taken be informed that he is entitled to have 
the case tried by another Court, and seotion 526 provides that, if the accused before the 
commencement of the trial notifies to the Magistrate his intention to apply to the High Court 
for a transfer of the case, the Magistrate is bound to adjourn the case, and to give him an 
opportunity of doing so In no country has the Magistrate so little real opportunity of 
violating the law or acting impioperly as in India He alwayb feel even in the most trivial 
case that his word may not be the last m the matter, and he has an almost well assured 
certainty that any illegal or impioper action will be subjected to the scrutiny of his supenor 
officers Mr Man Mohan Ghose ; s cases give ample proof of this fact 

“ Those who desire to make a complete separation between magisterial and. executive 
functions would leave the present Distuct Magistrate m charge of the executive administration 
of the district He would be the head executive officer, the head revenue officer, and the head 
police officer, but he would have no magisterial powers, and would have no authority over 
Subordinate Magistrates The District Judge would take his place in these matters, the 
division of powers is quite contrary to oriental ideas of the fitness of things, and it would 
infinitely weaken the administration, than which there could be no greater evil in India In 
England the preservation of peace, the suppression of crime, and the punishment of criminals 
are mere matters of routine In many parts of India they are the very breath of life of the 
administration They are closely connected together and they cannot be kept m separate and 
independent hands without a loss of strength that would be disastrous 

" Whether a scheme for separating magisterial and judicial functions by substituting the 
District Judge for the District Magistrate is practicable in other provinces of India, it is not 
•for me to say But I am certain that it is impracticable m Burma The Subordinate Magis- 
trates are untrained and unexperienced young men, when they are first posted to judicial 
work, and it is absolutely necessary that they should be subordinate to an officer who can 
constantly inspect their work and devote attention to their training This might be done by 
the District Judge if a District Judge were appointed to each district But this would be 
impossible in Burma without an expenditure that would be quite disproportionate Theie are 
few, if any, districts m Burma where there is sufficient judicial work to occupy the complete 
time of a District Judge It would be necessary therefoie if the scheme were applied to 
Burma to put a District Judge m charge of perhaps three or more districts He would thus 
not be on the spot to give the close attention that is necessary to the training of the suboidi- 
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nate magistracy Moreovei, it is not only the District Magistrate who has mixed functions 
under our present form of administration Bach subordinate magistrate has also the executive 
charge of his sub-division or township If magisterial and executive functions were 
separated, most of these officers would also have to be doubled; and the additional cost entailed 
would be so enormous as to wreck the scheme 

To sum up, I believe that the connection between magisterial and executive functions is 
not closer in India than in other civilized countries , that judicial scandals due to the frailty 
of individuals are not more likely to occur and do not more frequmtly occur in India than in 
England , that the Criminal Law of India is provided with safeguards fiom injustice that 
compare favourably with those m the best governed countries of Europe , that the separation 
of magisterial and executive functions would weaken the administration, and would m a 
country like India be most mischievous and dangerous , that it would detrimentally affect the 
training of the raw material which forms the subordinate magistracy, and that whether practi- 
cal or not from a pec uniar y point of view m other provinces, it would be quite impracticable in 
Burma ** 

There is no more forcible utterance given against separation than that 
contained in the extract given above Gould any one have foretold that in a few 
years time Sir H Adamson would be found preaching the gospel of separation ® 
, T a , Amongst the Judges of the Chief Court the 

© n ge b view Chief Judge Mr Copleston recorded his 

conclusions as follows : — 

et My conclusion after consideration of this matter from the executive and judicial point Of 
view is that the objections to the present system are mainly theoretical and not practical 
'While on the other hand the advantages of a centralized authority and control and of economy 
are undoubted and considerable " 


Hr C E Eox, who had been Government Advocate in Rangoon for many 
„ „ , vears. had been unable to discover anv case 

of injustice arising from the system He 
thought that the Distnot Magistrates were satisfied with a lower standard of 
evidenoe than the Sessions Judges and that in some oases their connection with 
the police might influence them, but he also adds . — 

“ Apart from theoretical and possibly practical disadvantages such as those as I have 
referred to, I am not aware that the combination of judicial and executive functions has any 
practical disadvantages m these Provinces " 

Upon this note Mr Copleston, the Chief 
Justice, remarked . — 

" I have read Mr Justice Pox's remarks and agree with him that District Magistrates do 
occasionally convict ou less evidence than would satisfy a purely legal and detached mind , 
but I do not think it follows, or is the case, that wrong conviction due to bias, or administrative 
seal, takes place except on lare occasions. Wrong convictions are due, as a rule, to ignorance 
or want of sufficient tiammg in the weighing of evidence But it is the greater advantage to 
have Magistrates with a knowledge of the habits, customs, and language of the people than 
that magisteiial work should be done by officers who have had purely legal training 33 

The remarks of other Judges are not of very great importance But 

Mr Justice Birks says in common with 
the Chief Judge : — 


Mr Copleston on Mr fox 


Mr Justice Birks 


“I believe that in the great majority of cases while district officers are anxious to see that 
gtnlty persons do not escape on teohmeal grounds, they give accused persons a very fair trial 

The Judicial Commissioner of Burma, Mr Thirkell White, who was aftfer- 

Hr ThirMi Whites view wwda lieutenant- Governor, is greatly 

opposed to any separation, and writes 
(para 13) — 

The District Magistrate as head of the police does not as a rule take personal part in the 
detection of crimes any more than as hfead of the Forest Depaitment he personally marks trees 
for girdling His function is to control, direct and supervise It may safely be said that no 
Magistrate in trying the case reflects that the District Magistrate is head of the police and 
inclines to convict in consequence In this province the low average of conviction is evidenoe 
of the truth of this assertion Undue interference by the District Magistrates with the 
judicial discretion of his subordinates is also very rare I have come across instances of 
irregular references by subordinates to District Magistrates, but not of any abuse of power in 
consequence As I have said, I am not acquainted with any case in which a District Magis- 
trate has exercised undue pressure on a subordinate Magistrate to secure a conviction or a 
severe sentence I can call to mind cases m which magistrates have acquitted in trials 
instituted by the District Magistrate, The mere fact that a District Magistrate has executive 
functions does not necessarily render him blind to the impropriety of interference with the judi- 
mL discretion of a subordinate Even if thejproposed separation were ©Sooted, there would always 
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and necessaiily be a series of ascending rants of judicial officers In that case there would 
still be 100m for abuses The District Judge, for instance, might dnect a prosecution foi 
perjury committed befoie TnmHAlf He would send the case for trial to the subordinate Magis- 
trate He would be just as likely (and just as unlikely) to oidei the Magistrate to convict 
the accused as a District Magistrate would he under the piesent system to order a conviction 
in a prosecution instituted by himself in his executive capacity So long as there are grades, 
so long will it be possible for superiors to exercise unpioper piessure on mfeuors The 
safeguard is the high standard of integrity which exists in the public service in India, not 
any artificial supervision of functions 3> 

Burma is a Province m which union of functions was at that time, at ail 
events, more complete than anywhere else in India It was also a place in 
which, outside Rangoon, public opinion was less advanced than in India But 
here also the highest authorities, both judicial and executive, were agreed that 
no separation was desirable 

25 Bombay — The next Province that I come to is Bombay The Bombay 

View o£ Bombay Gover nmen t strongly in favour of Government WTOte a very strong letter in 
eustmg system support of the existing system, examining- 

the o pinions obtained, and analysing the cases to which some of the Judges of 
the High Court had adverted If me Judges of the High Courts could produce 
nothing more serious than the errors which they had put right m the cases they 
have quoted, there could he no better testimony as to the petty nature of the 
evils that arose from minor courts Indeed the mistakes were individual mis- 
takes liable to be committed by any Magistracy, however select The remarks 
made by the Bombay Government on the case cited by Justice Badruddm 
Tyabji (the only Mahomedan ever elected President of the National Congress) 
are most scathing 

I invite the special attention of my Hon’ble Colleagues to +1i a Bombay 
letter* t mr {? *■ to the notes of the Judges of the High Court 

Views of the Judges of the Bombay High Court 


Justice Ranade did not find evidence of any improper action on the part of 
District Magistrates , but thought that subordinate Magistrates should he 


Mr Justice Tyabji came very badly out of the controversy when some of 
_ r _ , m . the statements he made were investigated 

118 08 78 31 and he was obliged (after a vain effort to 

C re his case) to shelter himself behind the statement that his information 
been confidential, having been apparently drawn from a relative of his own 
in the Civil Service, who had been badly reported upon. 


The following remarks of Mr Justice Badrudm Tyabji indicate how un- 
reliable his opinion on the separation is . — 

“All great public associations and organs of native public feeling and Indian gentlemen 
of experience have, so far as I know, been desirous of the change for many years The poorer 
and the less educated classes have also, according to my experience, beeh desirous of the same 
change I have had many opportunities in various public capacities and in various parts of 
Tndm. of knowing their feelings, and I believe I am not wrong in saying that they desire the 
change even more anxiously than those who are able to make themselves better heard I 
think the filing of the masses of the people is that it is hopeless to expect pure justice 
from the officer who, directly or indirectly, -is also the prosecutor in the case I know of planes 
where a perfect reign of terror has existed in consequence of the combination of these in- 
consistent duties m the same officer I also know of a case where the accused was sought to 
be convicted and sentenced on no other evidence than a mere note from the head district 
officer 


This languag e of exaggeration, defeats its objects, and the statement about 
the masses is not borne out by any other opinion and not even from Bengal 

Yet, later on, he writes : — 

« But I do not of coarse say that, as a matter of faot, justice is not done in the majority 
of c affe s On the contrary I believe that in spite of the difficulties I have pointed out. Magis- 
trates do their duties oidinanly with fairness and justice But what I desire to impress upon 
Gove rnment that people rightly or wrongly distrust the officers, and do not believe that any 
real justice can be done under the circumstances to which I have adverted My own opinion 
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is that the people axe entitled not only to justice pure and simple, bnt also to justice which is 
above suspicion, which they lecognise to be fiee and impartial and independent That is not 
the case at present, and will not he so unless and until the two functions are separated ” 


Upon this the only comment that I have to make is a challenge Will any- 
body say that the people regard the men now filling the ranks of munsifEs and 
Subordinate Judges as more impartial and more high-minded than the District 
Magistrates and the Assistant Magistrates P 

Sir Lawrence Jenkins, although in favour of separation in the ease of 
_ _ , Subordinate Magistrates, has a paragraph 

owrence ns about District Magistrates which runs as 

follows . — 


Though on abstract principles I am strongly opposed to the combination of judicial 
and executive functions, yet I would not at present urge that District Magistrates, 
at any rate in the Bombay Presidency, should he deprived of their judicial powers The 
possession of these powers appears to me to he of value and to increase the usefulness 
of these officers , nor have I known or heaxd of their abuse at any time in this Presidency ” 


Mr. Justice Ranade who strongly advocates separation on theoretical 

grounds has the following paragraph . — 


Mr Justice Banade 


" As the abuse of power on the part of District Magistrates has been found by experience 
to he very rare, and the temptations to abuse, as also actual abuse, are more opeiative in the 
case of subordinate officers, I would for the present confine the question of refoim to this last 
class of officers Theie is an additional reason foi making this demarcation The Distuct 
Magistrate discharges the useful function of acting as a common link between the Govenmffint 
and the people He represents the wants and needs of his district, and in many cases he takes 
a pride m his work He acts as an adviser and exemplar to the young Magistrates, and controls 
the police and the different departmental agencies He superintends the woik of education, 
medical lehef, vaccination, prisons, the local municipal and other bodies, irrigation, public 
works, sanitation, survey and settlement, and a thousand other functions associated with 
Government The subordinate Magistaacy has not to discharge these duties, at least to the 
same extent In the cases, theiefoie, of the District Magistrate, theie aie good reasons to 
think that not only the abuse of power is less to be apprehended, but also the advantages of his 
combining all the fnnctions of Government are so great as to outweigh the chances ox abuse of 
his power These expressions do not hold good in regard to the subordinate Magistracy ;; 


A notable contribution is that of Mr H Batty, the Legal Remembrancer, 

Mr H Batty, afterwards a Judge of the High Court 18 a . 0l vjian Barrister I have not 

for the sake of space included it in the 
annexure to this note, but I quote briefly from it He writes — 

" Eminent as are most of these names appended to the memoual among the papers, it 
seems impoitant to note on the threshold of discussion that with the exception of the late Sir 
Charles S argent and Sir W Weddeibum, none of the signatories would appear to have any 
experience of this Presidency, and none of those eminent authonties would appear to have 
contributed to the discussion anything beyond generalities on the advantages of an independent 
judiciary 

Later on he says : — 


rf Instances of interference are cited in the memoual to be of daily occurrence This 
may be true of Bengal It is unconceivable that if it weie true of this Presidency, such 
instances should never come to light And if the Distrust Magistrates have so effectual and 
prompt a mode of dealing with euboidmate Magistrates who diffei from them, there could 
be no necessity for the constant appeals against acquittals and application made by District 
Magistrates and to the High Couits foi the revision of magisterial decisions 

He admirably controverts and oondemns Mr M ap Mohan Ghose’s argu- 
ments and adds . — ° 


A discussion on abstract principle is not invited m the letter of the Government of 
ludia Hut 1 would venture to submit that a study of legal subtleties is not necessary for 
tne d ispos al of ordinary magisterial work It ib, I think, much, more important that 

, knowledge 0 f and sympathy with the people, iffi should he 
faimuar with the business of their daily life, and their xnstoms, cares and sorrows than that 

dtfcS appXr^S « t6elmCal dlfficultie0 wlucl1 » exceptional cases may arise from 


CM particular forcefulness is the letter of Sir Evan J ames, at that 1dm© 
Sir BTan James’ letter Commissioner in Sindh, who had some 

knowledge of Bengal as well as Bombay 
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I quote the following paragraphs from this letter : — 

It is cm ions that the class of Natives who are anxious for the removal of judioial powers 
from the Magistracy invariable abuse the Police Mi Dayaiam. Gidumal does so, for one 
The Police are what their birth and education have made them — no better and no worse than 
Natives geneially But they requite a tight hand upon them to prevent mal-piaetices espe- 
cially when the rank and file of them are so badly paid One would think to listen to the 
Native press that the Police were worse than any other class But the chicanery that goes 
on in the purheus of out Courts among the Pleaders (who control the Native press and con- 
sequently never abuse themselves), the concoetion of false evidence and the like single them 
out as needing even more reprobation A case reported recently from Bengal shows that even 
NatLve bainsters-at-law aie not always above objectionable practices The best among the 
Police and the Pleaders (and theie are plenty of most lespectahle men in either blanch, and the 
number increases daily) condemn the mal-practices of the black sheep But it is because theie 
exist black Bheep, who take advantage of the timidity of most Natives and use then powers for 
oppression 01 con option, that the District Magistrate must have full control ovei the Police 
I include amongst them the English Superintendent of Pohce, whose ardour foi punishing 
crime, stimulated as it sometimes is by the undue prominence given in. G-ovemment reviews of 
annual lepoits to the names of those in whose distiicts the peicentage of convictions is high, 
tends to make him biassed Take away Police control from the experienced District officer of 
the present type, t e , the man of affairs, who has done mnch judicial woik, and put it undei a 
Collector without the balance and fail -mmdedness and ability to gauge the value of evidence 
which comes from trying cases, and disable him when an unusually difficult and impoitant case 
occurs fiom either tiying it himself Or from selecting some suitable, judicious and unbiassed 
officer to try it , and the evils of our Police system will be intensified to a degree The papers sent 
for opinion do not iefer to this objection nor to the natuial consequences, me , that the conti ol 
of the Police would veiy soon have to he placed once more undei a Judicial officer, who, eat 
Aypotke&i, would be the District J udge, lie the Egyptian Pohce undei Mi Justice Scott The 
Indian District Judge would then become, in his ardoui to repiess ciime, the Public Piosecutor 
as well as Judge, or, more likely, the Superintendent of Police, and his foice would be hbeiated 
from all real conti ol 

That the Executive Government would ever permit the conti ol over the Police in 
India to be removed fiom the Executive's hands is not, of course, likely It would be an act of 
insanity and a blow to the permanence of British role But a good many of those Natives who 
aim at faking away magisterial powers from Collectois and Assistant Collectors have got that m 
their minds as the necessary ultimate corollaay of the limited measure to which at present they 
confine the refoims they advocate Undei the ad captandwm ciy of “ Judicial independence of 
the Magistracy,” the subordination of the Pohoe to the Native Magistracy and Judiciary is the 
real goal armed at I for one say, therefoie, “ Obsta prmeijnis ** 

The other remark I wish to make is that the cry only comes from Bengal, where for 
some years it has been sedulously manufactured And I must piotest now, as I have protested 
m the Viceroy’s Legislative Council, against Bengal being a law unto the Empue When the 
present Criminal Procedure Code was being passed, the evil influence of the Bengal Native baa 
was for ever manifest Now Bengal (m which Province I served foi several years m charge 
of an outside Department) differs toto oalo from othei parts of India in its people and in its 
land tenures There exists, for some reason 01 other which I could never quite fathom, an 
intense degree of jealousy, pure and simple, on the part of the bar towards the District Magis- 
tracy They dislike and fear the coercive powers with which the law invests the Magistracy, 
and they bitterly hate the Police They are a powerful and influential body, and they wish 
to have the manipulation of ciune and everything else to suit themselves. The oieation of an 
independent Magistracy would, moreovei, mean the creation of 9. number of additional posts, 
which would in time come to he filled only by passed Pleaders Their cry has penetrated to the 
Calcutta High Court I have heard a High. Court Judge (now retired), in the piesence of the 
late Viceroy, lauding in a public speech the late Mr Mamo Mohan GhoBe foi his persistent 
advocacy 01 the policy now under discussion, and we now see that a letired Law Member and 
a letired Chief Justice, and even & retired Member of the Board of Revenue, can support it. 
My personal impression is that the powers of the Executive requite more careful maintenance in 
Bengal than anywhere else, because of the weakness and timidity of the Native Magistracy 
and of the large number of nch and influential zapnndai s and planteis who may oppress the 
poor with impunity, if fearless District officers are rendered impotent But even supposing 
that the Government of India were to accept any change in Bengal, I urge very strongly that 
this should not be made a precedent for the rest of India The administration or justice might 
get completely out of hand in Bengal (I ought, perhaps, to except Behar) and the Empiie 
would not he endangered The- -reverse would be the case if the same thing happened m 
countries inhabited by martial and turbulent races, where the District Magistrate is not meiely 
the pivot, as Sir Charles Elliot observes, but the foundation on which. British power rests 
India is not governed by the Viceroy or by Governors or by Chief Commissioners. It 16 
governed by the District Officers 

Sir E James puts Ms finger upon the real object with, -which the Oaloutta Bar 
- are agitating for the so-called reform It is not the righteous indignation of 
the man of supreme ideals of justice but the desire to secure all magisterial 
posts of India for the Indian lawyer. 
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Mr Whitworth, Judicial Commissioner of Sindh, puts forward another 

very important point . — 


Mr "Whitworth 


“The other consideration which I thiyilr should put a limit on the process of separation 
is the necessary requirements of the English poition of the Judicial Department itself In 
this connection the fact that we are foreigner in India does not seem to me to leceive 
sufficient attention What we have first to look to in a judge is not the knowledge of law but 
knowledge of the people It is, I believe, a peculiarly English habit of mind to legaid law 
as something very technical apart from ordinary life At any rate, it is obvious that law 
cannot be wdl admimsteied without a competent knowledge of the people among whom it 
is to be enfoiced It is essential therefoie that English civilians should not be given puiely 
j udicial functions until they have acquired considerable experience of the country For 
their effective training, whether to become Judges, 01 Collectors 01 Magistrates, I would keep 
judicial and executive poweis combined, as they are at present, and regarding the special 
connexion of the Magistrates with the police, I would, add this that if it is bad, as some 
people think, fox the Magistiaoy to be connected with the Police, it is on the other hand good 
foi the Police to be connected with the Magistracy The influence of the judicial conti ol 
may not he very great, but so far as it goes, it cannot hut tend towards improving the stand- 
aid of police methods " 

One after another the most experienced officers in Bombay (including a 
man of so radical views as Sir Frederick Lely) have given their testimony as to 
the fatal result of making this separation I make no apology for adding one 

more opinion to those included in the 
Su Join Jenkins* opinion appendices to this chapter, that of the late 

Sir John Jenkins, then Collector of Salt 
Revenue, Bombay. It is one of the most soberly written, clearly argued, and 
forcible opinions recorded, and I have no doubt that it will greatly impress my 
Hon’ble Colleagues. In paragraphs 6, 6, 7, and 8 of the late Six John Jenkins’ 
note, we have a clear and definite expression regarding the headship of the 
District Officer when translated into actual fact. TTia experience in Bombay 
coincides exactly with. Sir Antony MacDonnell’s experience in Bengal and the 
United Provinces and my own m the Central Provinces In paragraph 6, after 
describing Indian society, he writes : — 

“ This is a true justification of the combination of powers in the hands of the Head of 
the district, not the strengthening of Government but the protection of the people, and. I 
behave that the poweis aie loyally and faithfully exercised to that end 

No one using from the perusal of the Bombay papers could hold any 
opinion, but that they had fully made good their conclusions which were — 

(i) That in the Bombay Presidency no abuses have resulted fr om the 
present system, and there is no practical evil to be remedied 
(n) That, if in other parts of India where a similar system has obtained, 
abuses have occurred experience in the Bombay Presidency has 
proved that such abuses are not the necessary result of the system, 
but are due to faulty administration 

(ujl) That the present system possesses great advantages, some or all of 
which would he lost under any other system which could he 
adopted, and that no change is necessary or desir able 

26 Central Provinces —The next province to he considered is the Oentral 
Provinces Sir Andrew Fraser’s opinion is recorded in the Oentral Provinces 
letter and represented 80 years’ experience With it he forwarded a bnef note 

Sta** ismay's views bjr Sir Stanley Ismay, the Judicial Com- 

missioner of the time, la most eminent 
'lawyer. and the equal of any High Court Judge Sir Stanley Ismay’s theoretical 
objections against union of functions are stated with the usual fore® He 
rega rded the union from the lawyers’ point of view as an anomaly ; hut he 
writes ■ — ■ * - 

. should be very overse t o think that the present system .(save in vary exceptional 

instances) has led to any actual abuse , but-I know from practical experience how hard it is to 
dissociate from one's own mm d^the knowledge acquired outside the record of a case ** 

, a "th- 6 Subordinate Magistrates -he did not believe that improper 

influence is exercised over them ; but he considers that the average Native 
Magistrate required skilled. supervision If a highly trained judicial offic er 
were available for this purpose, then from the judicial point of view it would 
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be unnecessary to retain the magisterial power to District Officers Having thus 
■given his opinion as to the ideal system from the point of view of a Judge, he 
next prooeeds to give the all-round views gained from his 29 years of 
experience . — 

“ There is another side of the question, which cannot be ignored To deprive the District 
Magistiate of his prestige, might entail the most senons consequenees Moreover, I do not 
believe (and I speak from an expeneuce of 519 years) that any change on the lines suggested 
would be popular with the mass of the people ” 

His last paragraph sums up the case as follows : — 

“ Assuming that financial difficulties might he got over, there are two courses open to 
Government Dither we should retain a system which fiom a judicial point of view is 
certainly open to some objection, but which at the same time has worked fanly well m the past 
and is working well in the present, or we should elaborate a new system, which might result 
in raising the judicial standaid and which would satisfy the lefoim party, but which from 
the administrative point of view might entail disastrous lesults The time may come when it 
will be possible to adopt the lattei alternative , but m my opinion the time is not yet " 

I regard the opinion of Sir Stanley Ismay as a very valuable one As a Judge 
he sees the side of the ease which appeals to English lawyers and High 
Court Judges, and unlike them his long and ripe experience of district 
administration shows him the impossibility of sacrificing the true secret of the 
success of our administration to theoretical perfection 

My own opinion as Chief Commissioner is recorded in a Note of January 
1912 and will he considered in connection with a later chapter In my early days 
I sat from morning to night domg criminal and civil cases , none of my Deputy 
Commissioners ever indicated to me what I should do, and the independence of 
the Magistrate quoad the case he was engaged on trying was regarded by me as 
the first principle of my work 

The other two opinions recorded are those of two Commissioners One a 
man of 37 years district experience gamed both in the Police and the 
Magistracy He was one of the most fair-minded men that one could meet. 
The other is that of a man of brilliant abilities (Sir BampfylcLe Puller) with, 
little judicial experience hut with the most intimate knowledge of the people 
gained both in the United Provinces and the Central Provinces Both these 
two officers, brought up in entirely different schools, were dead against a 
separation 


27 — Next in order comes the Punjab letter. We have an equally 

a „ . .. „ emphatic opinion from Sir Maokworth 

Young, the then Lieutenant-Governor of 
the Punjab The letter is well worthy of perusal I reproduce here only 
paragraphs 10 and 11, in which after quoting Sir Prederick Halliday’s opinion, 
the Lieutenant- Governor remarks : — 


" To these objections may be added that separation would result in great loss of power 
and increase of expense, and so far fiom improving would piobablv impair the quality of 
judicial, and perhaps also of executive woik The exercise of judicial' powers is likely to cause 
an executive officer to view a question from a legal and impartial standpoint, not the reverse, 
and the sound decision of criminal oases depends far more on knowledge of native character 
and ways of thinking, such as executive officers are likely to acquire, than on a close adherence 
to the methods and ruleB which the long experience of English lawyers has dictated There 
is nothing recondite about our Criminal Codes, at least as regards those parts of them with 
which Magistiates usually have to deal The laws of evidence applicable to criminal trials are 
simple enough The difficulty is not as to the law, hut as to the ciedibihty of the evidence, 
and the power of weighing native evidence is acquired mainly outside court rooms Pnmd 
fame betfcei magisterial work may be expected in substance, if not m form, from the man with 
the training of a tahsildar than from a man of the MunsifE class with sedentary habits and 
narrow experience, and if the separation between the judicial and executive branches of the 
seivice were complete, the majority of our first class Magistrates would be promoted MtmsifEs 
Further, the executive head of a district, if he exercised no judicial powers, would be apt to 
look at ciimmal matters from a purely police point of view At present he looks at them 
with the eye not of a policeman only but of a judge, and his influence prevents the pokoe being 
carried away by professional bias 

11 The suppression of crime depends on— 

(a) a well trained and honest police ; 

($) an efficient, fearless, and honest magistracy , 

(a) a guiding band on the administrative machinery whioh postulates some union at 
the judicial and executive. 



u More effective supervision over the police would be practicable were the head of the dis- 
trict not also a Magistrate actually spending a good deal of bis time in bearing cases On 
„ the othei hand, as stated above, a Magistrate, as bead of the police, is more likely to view 
pobce matteis from a fair and unbiased standpoint than if be is depnved of all judicial power 
and the detective and police pait of his duties brought into unbalanced prominence Sir 
Mackworfch Young thinks that the advantage of increased leisure to conti ol and supeiNise police 
woiking can be given to the head of the distuct in another way, as will be explained below, 
without incurring the disadvantages attaching to his complete divorce fiom judicial functions 
The officer best qualified to contiol and supervise the Suboidinate Magistrates is one who 
possesses an intimate knowledge of the characteristics of the people, the criminal methods to 
which they aie most addicted, and the working of their minds These qualifications would 
often he wanting m a District Judge wholly occupied with judicial work He would not be 
able to move about among the people of the distiict m which he was serving, and would 
depend foi much of his kno \ ledge on what the Deputy Commissionei might choose io tell 
him It might easily happen that the relations of the two men weie not such as to piomote 
free interchange of view*, and it seems likely that the suboidinate magistracy under a District 
Judge would tend to be not only less capable, but likewise more coirupt, than it is at present 
The maintenance of oidei is also intimately connected with the piest ge of the officer 
conducting the administration of the distiict The prestige does not spring to any extent 
from the fact that be tries SO or 40 important criminal cases m the year, but. fiom the 
circumstance that he is “ hakim or governor in the oriental sense, thaL is to say that autho- 
rity is centred m him So long as he is head of the whole official hierarchy (with the paitial 
exception of officers engaged in civil case woik), and there is no rival authority m the district, 
his piestige is safe, but his position would be weakened by the presence of coadjutor, quite 
independent of him, and of a large class of lmpoitant officials with whom he had no direct 
relations " 

Of the opinions of executive officers with which, the local Government is 
Views of other Punjab officers supported. I include in the Appendices that 

of the late Cornel Parsons whose note is 
original, interesting and instructive On the judicial qide I need only leler to 
the widely different views of his civilian judges the Chief Judge, Sir William 

Divergent judioial opinions 1 Justice Roberts OIL 

The Chief Judge is entirely opposed to 
the separation ^ Mr Justice Robertson begins with so violent a statement of the 
case for separation that one is rather astonished to find him go on to say — 

“In my opinion therefoie it is not necessary ngidly to separate judicial and executive 
functions as 1 egards individuals, but it is necessary ngidly to enforce complete separation m their 
exeicise by the one individual 99 

In another part of his note he said • — 

“ To come to the concrete question of the separation of the executive and judicial func- 
tions I have no hesitation m saying that they should he kept absolutely and entirely apart 
But I do not think that it by any means necessarily follows from the ugid separation of the 
functions that the same individual should never be invested with both judicial and executive 
functions It appeals to me a non sequitur to say that because judicial and executive func- 
tions should be kept entnely separate, as indeed it is incontestible that they should be, that 
therefoie the same individual should not be allowed to exercise both The separation of the 
functions should be emphasised m every possible way j but at present I am decidedly m favour, 
subject to the pioposals made above of giving the District Magistrate judicial functions and 
*the supervision of subordinate Magistrates very much as at present 

Latex on lie adds — - 


“It may be that the excellent material of our District Officers has caused the system to 
woric better than a prion theories might have led us to expect , but my experience is that as a 
class the District Magishates, who are unquestionably unusuallyable and conscientious body 
of men, have m the past rarely proved incapable of properly differentiating between their 
judicial and executive functions, and when they do so fail there is always the powei of revi- 
sion by the High Couit " 

T!he cases of abuse brought to light in the Punjab consisted of one case 
20 years old and two extraordinary vagaries on the part of one Captain B who 
was degraded from an officiating District Magistrate to be a Magistrate of the 
2nd class ^ There has never been any hesitation on the part of Government to 
punish, their servants in the rare. case in which they have abused their powers 


Reasons for grving Bengal ease special considera- 
tion OX 

consideration, because. — 


28 Bengal - — I now come to the case 
Bengal*. This requires very special 


(#) it has been in old Bengal that the case for the separation ba a been 
most diligently proclaimed. 
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(6) it is in the Oaloutta High Court that the feeling against the powers 
of the executive has been traditionally strong from the days when 
m 1777 there was actual collision between the Governor-General 
and the lawyers, troops being used to support the views of either 
side 


(<?) it is m Bengal that 
mental start 

Calcutta High Court 


tlie proposal was made to make an experi- 

I will begin with the Calcutta High 
Court Fi< st I will take the opinion of 


the Chief Justice Sir Francis Maclean Having accepted the memorial, as if 

Views of Sir Francis Maoiean ? had the authority of one of the Gospels, 

he proceeds Lo say that if the arguments 
do not convince the Government of India that the system is had, nothing that 
he can say is likely lo turn the scale Later on he says — 


“ It may well be that there aie still poitions oC India wheie, as a mattei of policy, it might 
be imprudent to at once deprive the executive officer o£ certain judicial functions, but to 
be told that m the gieatex portions of Bengal the exigencies oi good government lequrro 
that the executive ofllcei must possess the power of punishment, that he should be at once 
policeman, prosecutor and Judge imposes a somewhat severe strain upon one J e knowledge of 
the situation If the union be m pimciple unsound, as it appears Lo me to be, it=> maintenance 
can only be justified upon the ground of some imperative policy which iS a question for the 
Statesman and not for the Judge, and if those who are responsible for the government of 
India say, that, m the intei est of good and successful government, the union and judicial and 
executive funi Lions in one and the same officer is essential, theie, so far as Judges may be con- 
cerned, is an end of the matter ** 


The Chief J uslice has set up the usual ninepins in order that he may 
knock them down Nobody wishes that the same officer should be policeman, 
prosecutor and judge, nor does he combine these functions m any part of 
India. These fallacies are entirely dispelled by the minute of Sir Henry 

Mr justice Prmsep’s new PriHsep, who had the unique experience 

and knowledge, having been a District 
Magistrate before the creation of a special Poh.ce Department, and who has 
watched the developments that have taken place m the thr ee successive Orimmal 
Proceduie Codes and the introduction of every imaginable safeguard against 
prejudice, all of which have been entirely ignoied by the memorialists He 
demonstrates conclusively by an analysis of the duties performed by the Dis- 
trict Magistrates what utoer trash is the talk about combination of the functions 
thief-taker and Judge and all the other old “ ad captandum ” phrases with which 
the memorial is garnished He also shows how m the cases cited the improper 
action if any taken was executive and not judicial, and might equally arise if 
the separation asked for had taken place 

There is another very important point m his opinion The Judges are 
apt to lay stress upon the fact that though the cases of actual abuse are rare 
yet their occurrence at all impresses the people with the sense that justice is not 
quite pure and impartial Sir Henry Pnnsep refutes this m the following 
language — 

“ I cannot however leave the subject without noticing the opinion expressed by some of 
my colleagues that the criminal courts have lost the confidence of the people We in Calcutta 
are not in a position to f oim or express any such opinion Still as this opinion has been expressed 
by some whose experience is certainly less than name, I venture to challenge its correct- 
ness , for I feel suie that if proper enquny be made outside of Calcutta and beyond the 
influence of those whose interest it is to induce others to accept their views in respect, it 
will he found that the people of this country have every confidence m our local courts to 
protect them against mjuiy and oppression, and that m spite of all objections to his being also 
the head of the police, the parties would with very rare exceptions prefer that their cases 
should be tried by the Distuct Magistrate rather than by any other Magistrate Such 
objections very seldom suggest themselves to the parties, but are made on their behalf by 
local legal advisers whose object is almost always to embarrass the proper action of the 
Courts" 

Sir Henry Prinsep then goes on to say that the ideal system would he to 
have a separate head of the Police , hut it is quite outside the question to 
remove magisterial control from the Police at present He also gives his. 
reasons for considering Mr. U 0 Dutt’s separation scheme* to he impracticable. 


* Vide note on page 7. 
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As to the opinions of the other Judges Mr Justice Ghose produced some 

oases said to illustrate the abuses of the 

Sip chan dor Kadhub Ghoee's view system which Sir Thomas Raleigh later 

on examined He proceeded on the assumption that the District Magistrate 
continues to direct the investigation of the Police, and he would place the whole 

of the Magistracy under the Judge Mr 
Mr Justice Rampmi’« -new Justice Rampmi puts forward a quite 

impossible scheme in which while the Magistracy would be under the Judge, 
the Collector would be able to supervise them from an administrative point 
of view 

Mr Justice Ameer All, another advocate for separation, would only extend 
,, T t the system to the advanced districts of 

r us ce meer s view Bengal and to other parts of India simi- 

larly situated He writes . — 

“ I do not for a moment advocate the separation of the two functions throughout India, 
utterly regardless of the local conditions and necessities. In my opinion theie aie many 
districts where a continuance of the old system is needed " 

He like some other Judges points to the successful separation of the 
functions in the Presidency towns as indicating similar success in the moXussil 

Mir. Jusfa.ce Stevens states that if separation were to be effected, a quite 
. separate magisterial service would have to 

be maintained with a separate Chief 
Magistrate , he demonstrates that the Judges will be unable to inspect subor- 
dinate Couits properly He writes — 

“ I have examined the detailed statistics of the inspections of subordinate Civil Couits 
and Offices made by the District Judges during the year 1899 with the following results 
Only three Judges out of 29 (inclusive of the Judicial Commissioner of Chota Nagpur) 
inspected all the Civil Courts suboidinate to them, seven made no inspections at all, while in 
the remaining charges the percentage of subordinate Courts inspected varied from 5 88 to 
88 88 " 

Mr Justice Brett’s Note points to the same conclusion, but he considers 

Mr Jasfaoc Brett's opxmcn * he Magistrates were employed 

exclusively on magisterial work, there 


Hr Justice Stevens* opinion 


Hr Justice Brett's opinion 


would be fewer suggestions of influence or pressure exercised by District 
Magistrates Such suggestions are at present now often the result of want of 
experience, knowledge, or self-reliance, in the subordinate Magistrates than 
6f any attempt to control their independence 

The opinion of the High Court of Calcutta may be sard to be divided 
-n,. w ,„t, ^ .. . The usual theoretical objections are taken 

to the combination, of the functions mainly 
on the wholly erroneous assumption that the District Magistrates first investi- 
gate and work up the prosecution and then try the case Those of the Judges 
who had no experience of district administration pronounced in favour of a 
change Those who 'had longest and best experience were unable to recommend 
one When it come to a constructive policy they were unable to agree as to 
which system should replace the present system The only Judge who really 
tried to examine and analyse the position was Sir Henry Pnnsep, who was 
firmly opposed to separation The Chief Justice’s attitude was that if the 
executive Government pronounced the separation to be impracticable, there was 
an end of the matter. La regard to the argument that the mere impression 
that justice was not quite impartial rendered a change neoessary. Sir Henry 
Pnnsep refuted the fact ; and Mr. Justice Stevens on this subject writes . — 

“ It is unquestionable, I think, that the feeling of that section of the people of this 
country which is accustomed to give publicity to its opinions is strongly against the present 
system; but from su.6h experience as I have had of the interior of the countiy I venture to 
think that it may be open to some doubt how far that feeling is shared by the simple folk 
who form the vast majority of the population These, I believe, are generally disposed to 
regard the principal local executive authority, not as an oppressor, hut as their friend and 
, protector a,ud the redresser of their wrongs " 

I may add that in response to the request made by the Government for the 

No details fomuhed of ce > T6 detail f, of any oase 

durmg the last five years, the High Court 
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intimated that the collection of such cases would require considerable tune and 
trouble, and would take up too much time of the officers of the Court, and 
they had therefore refrained from ordering its collection This is not much of a 
testimony to the prevalence of the abuses, or to the strength of conviction of the 
Hon’ble Judges that the existing system was anathema and should be rooted 
out at all costs 


I come now to the considerations of the Bengal Government papers The 
w . ^ , ,, . t letter of the Government of Bengal is 

among the appendices to this chapter j 
The letter of the Lieutenant-Governor of Bengal, Sir John Wood burn, who had 

>. experience of three Provinces and had 

heen a member of the Governor General s 
Council, merits most careful study, and is full of reasoned arguments He 
quotes opinion of men like Sir Eitz-James Stephen, Six John Straohey, and an 
paragraph 7 of his letter records the following emphatic opinion . — 


“The plain objection which has been taken to the adoption of “ a scheme for the separa- 
tion of Executive and Judicial functions is that it must tend to weaken the authority of the 
District Officer, and Su John Woodbmn must heie express his deliberate opinion, founded on 
the experience of his whole career, that any change which could entail such consequences may 
be fraught with the most serious consequences to the admmisti ation of the Empire Ji 


In paragraphs 5 and 6 the Lieutenant-Governor analyses the work of 
the District Magistrate, and shows that the greater part of his functions 
is really executive in nature, and that the transfer of these powers would he 
merely to transfer the many executive functions to the Judge which from his 
position he is unable to discharge In paragraph 10 he discusses the complete 
fallacy of supposing that the Calcutta system is any guide to the system which 
would work in the interior- In paragraph 11 he writes : — 

€e The memorialists have asserted that a change in the present is demanded by the general 
voice of public opinion m India The Lieutenant- Go veinoi must take leave to state that no 
pioof whatever of this assertion is offered, and that such indications of public opinion as are 
available point altogethei in the opposite direction The popularity of the present system of 
the administration of justice is acknowledged in. the papeis which accompany the memoiiai 
It may be conceded that litigants often have recom se to the law Cotats foi the purpose of 
harassing their neighbours and of seeking some impropei advantage, but the fact lemains that 
in the popular opinion justice is obtainable from the Courts, and it is notonpw that the people 
piefer to have then cases tried by the District Magistrate himself or a European officer, if 
possible The confidence which the people repose m the District Officer is pioved by the 
readiness with which they appeal and petition to him m cases of alleged oppression and wrong 
It is significant that they always remember best, and remembei with an affection, leveience 
and admiration that shows their discernment of character, the District Officers who have 
shown themselves strong, just and energetic m the exeieise of then combmed functions If it 
were true, as alleged, that the people distrusted the Cornt because of the combination of exe- 
cutive and judicial functions in the District Magistiate, they would long since have shown 
their aveision in a decided manner It is to the District Magistrate, not to the Distiict 
Judge, that the peasant appeals foi the remedy of every wrong and the redress of every 
gnevance This is the voice, — the voice, howevei, of a fearless confidence, — that he who hath 
esais to hear m India l ©cognizes universally The Indian National Congiess may speak with 
another voice But they aae themselves perfectly conscious that they are in no sense repre- 
sentatives of the people They are a knot of platform gentlemen to whom we listen good- 
naturedly and sometimes quite seriously and sympathetically, but they say not what the people 
eay, but — which is quite different — what they wapt the people to say 

In paragraph 18 Sir John Woodburn discusses the variety of the schemes 
suggested by the various supporters of separation, and how utterly impracticable 
they are finally in paragraph SO Sir John Woodbum sums up Jus conclu- 

6 it John Woodsmen's conclusions fllQ Tlfi in the following WOrds 


“ The main questions formulated in your letter under reply have been fully discussed in 
the preceding paiagraphs No Government has ever contended that the present system is a 
perfect one but it is claimed for the system now in foice that it has practically been a success, 
and that its advantages are fully recognised by the people at large The evils to which it is 
liable, through the indiscretion of mdmdual officers, have beeu grossly exaggerated The 
likelihood of their recuirence is ever decreasing The present system was substituted for a 
system which had failed, which the memorialists seek to re-establish with very few limitations, 
and which we know from experience would m its tarn be attended by abuses more grave and 
more injurious than those which the present system has studiously corrected, and reduced 
The Ineutenant- Governor considers that the present system, though it may he anomalous 
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accoiding to the highest standard of theoretical peifection, is m all essentials as good a system 
as can be densed with leference to the existing cucnmstances of Bengal It maintains the 
indispensable position of the District Officer It provides for a fail trial for the accused peraon 
It imposes checks upon the District hlagistiate, and piovides for appeals and motions against 
his ordeis It enables him to supervise the woik of his Subordinate Magistrates, to see that 
it is pi operly performed, to take measures foi the preseivation of peace and order, for the 
piotection of life and pioperty, for the admmistiation of justice and the pievention of injustice 
There is no geneial ground foi the insinuation that the Distiict Magistrates habitually inteifere 
with the judicial independence of their subordinates, or that their supei vision 01 control is 
impiqpeily exercised The Subcudmate Magistrates cannot he left altogether free of executive 
control, and it is not only of importance but necessary that they should endeavour to do their 
woik well The time of the District Judge is aheady too much occupied to admit of his 
undertaking more woik The District Magistrate has no personal mteiest m the conviction 
of any individual accused otherwise than to see justice done The inteiference of the High 
Court and the supervision of Government can he easily solicited and rapidly exercised, and are 
sufficient to rectify any illegalities or improper sentences , when technical irregularities are com- 
mitted by officeis who are anxio us to do substantial justice, they can be set aside if sufficiently 
serious Theoretically, a perfect system of administration would lequire the separation of all the 
departments, Judicial, Revenue and Police, under separate officeis of various giades Such a 
depaifcmental system would be entirely different to that which now obtains and has home the 
test of time It would be a ladical change in the foim of administration m India, and its 
consequences could not be fully foreseen The cost of suoh a change would be enoimous But 
the conclusion of this e lamination of the case is that no such change is necessary or desirable, 
and that theie is no occasion to saeufice at the altar of theory the good that has practically 
resulted from, and is still attained by, an efficient though necessarily anomalous system 

"In short, on the issue, as framed by the Hon’ble the Chief Justice of Bengal, the Lieute- 
nant-Governor, as responsible for the administration of the province, is of the dearest opinion, 
on the grounds put foi ward in this letter, that in the interest of good government, t e , of 
geneial administrative expediency, the union of Judicial and Executive functions in the Dis- 
trict and Sub-divisional Officeis is at present essential ” 


Among the opinions accompanying the Bengal letter, are those of all 
, r , the Bengal officers of experience. With. 

r im*o s opinion one exception they are firmly against any 

tampering with the present system I will not trouble my Hon’hle Colleagues 
to read all those opinions m ecctemo, but I make an exception in favour 
of the opinion of Mr. James Munro, OB, whose cumulative experience as a 
Commissioner m Bengal as Assistant Commissioner and Commissioner of the 
London Metropolitan Police, and afterwards as a Missionary in Darjeeling 
was in some respects unique His note is one of the most powerful papers 
in the whole senes. The opinion of Mr (now Sir Robert) Carlyle, and the note 
of Mr. (now Sir Edward) Baker, the only executive officer who favours 
separation should also be closely studied Prom the. other opinions I make a 
few quotations 

w , w Mr Porbes, Commissioner of Ohhota 

Mr bolder view 

Nagpur, says . — 


"I gather from the remarks in the latter part of paragraph 12 of the memorial that 
the signatories aie m favour of this cleavage being effected at as early a period as possible 
in each officer’s seivice, under the idea that the chief desideratum in the training of a 
judicial officer is the acquisition of a thorough knowledge of the law of evidence and of 
'the methods and rules which the long experience of English lawyers has dictated/ by close 
adherence to which he will in time become 'an expert specially educated and trained for the 
work of the Court ’ It is my humble experience that by fax the most difficult part of a 
judicial officer’s work m this countiy is not the mere acquisition of a knowledge of rules of 
procedure and of the law of evidence, but the actual ascertainment of the facts themselves 
The main consideration, to my mind, is the individual officer’s ability to weigh the evidence 
of native witnesses, especially that class of evidence that is woiked up by the police 
I think that an officer trained exclusively, from an eaaly period of his seivice, ' for the work 
of the Court ’ on the lines suggested by the memorialists would in. this matter contrast very 
unfavourably with one whose work duung a great pait of his service had not only brought 
him mto daily contact with the people of the countiy outside the Courts, but had also given 
him a thoiough insight into the working of the Police ” - 


Mr. Oldham’s opinion was equally unc ompromising He writes : — 


" The District officers chief concern is with the people, and his chief connection with them 
m ordinary times, and apart fiom the collection of dues from them, is by the help of the 
Magistracy and the police, so far indissolubly connected that the control of both is held m the 
s garae hands There is no need to dilate on the fact that, in India , the control of the Magis- 
tracy is an essential for the proper control of the police," 
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Mr. 0. E Buckland, Commissioner of the Presideaoy Division, has some 
Mr Buokiand's opinion praotioal remarks regarding the inner 

, . _ meaning of the movement of the separa- 

tion He says . — 

" It is unnecessary to recapitulate at length the arguments adduced on either side of 
the conuoveisy by authoiities of the gieatest eminence , but if any reliance is to be placed on 
great names, it may, perhaps, be permitted to me to point out that on one side, that of the 
unionists, will be found ranged Loid Dalhousie, Lord Canning, Sir Fredeuck Halhday Sir 
James Fite- James Stephen, Sn Chailes Elliott, on the othei side, that of the separatists. 
Bur J if Grant, Sir Barnes Peacock and the gentlemen, chiefly lawyers, who have 
signed the memonal of the 7th July 1898, now under consideration, that is, on the one 
side, those who foi the most part have been concerned with executive government and, on 
on the other, those who have chiefly devoted themselves to the administration of the law The 
lme of cleavage is not absolute No stronger opinion has been given on the side of the uni- 
onists than that of Sir Fitz-James Stephen, the great lawgiver and judge , on the side of the 
separatists appears the name of Mr Reynolds, well known in Bengal, but not as a judicial 
office Regarded in its broadest aspects, the controversy appears to me to be the same as that 
winch gave rise to such Benous trouble in the earliest days of the Supreme Court, vzz whether 
India is to be governed by the lawyeis or by the executive government, and, bearing this in 
mind, I feel confident that the further consideration of the question now undei leport can have 
but one result The separatists compnse (a) a number of English gentlemen, chiefly lawyers. 
Objects of the sepai&tuba W the National Indian Congiess Party Their 

+T,* T in, umi i + 1 , » , . , common object is obvious, namely, to reduce 

the power of the executive, and to do so by getting transferred to the Judiciaiy, c ulminating 
m the High Courts, much of the power, influence, and authority now vested in the District 
Officer as representing the Executive Government ” 

"I submit that the object of many of the separatists is that descubed m the prec eding 
paragraph, quite as much as any regard for theoretical peifectxon m the admimstiationof 
justice and it is easy for those who have this political end in view to ally themselveB 
with those who are genuinely interested in improving the system of judicial procedure 
But the Government of the countiy must be prepared to meet such attempts to undeimine , 
by specious arguments, the executive power ** 

Mr W 0 Macpherson has some remarks on the difficulty of criminal 
Mr w c Moopheraou’a qpimon administration m Bengal He writes : — 

"I do not thmk that I shall be digressing fiom the essentials of the arguments if I lav 
stress upon the difficulties of the administration of cnminal justice in Bengal and upon the 
imperfection by which it is at present attended I will add that I am conscious that some of 
the facts which I am about to mention may be used m argument m favour of a distinct and 
ighly--toamed magisterial service, but that they appeal to me also to make for the present m. 
favour of coucentiation of poweis m the interests of the publio and the Government " 

There are several other officers, Messrs Slaoke, Savage, Eaulder, and 
View* of other Marindin, whose opinions are more em- 

hn , aB phatio and most valuable m favour of the 

muon, but as their arguments ace the same, I will not trouble my Honourable 

Colleagues with them Another excellent contribution to the controversy is 
Mr Bolton’s note that of Mr Bolton It is .written in a 

?+ ,?^ 08e ? justice was never better administered than 

T ‘ wi 5 < i' \ t ave refer red in the previous ohapter. He also quotes 
^° rd Ho ,^ ouse . ^ ™ We made the principle of judicial 
J! * ^ Ce j 1 - ill India He goes on to make some significant 
i^ksregardmg the value to be attached to theory for separatST He 

fmsf prewm.ee of such testimony it cannot bo seriously contended that suspicion, dis- 

“f and that oases of abuse at internals render 

mrparative The evidence of the National Congiess and of the native presHTtlna SbS 

bv^^rS,S\!il Jawers and the native press is mainly conducted by the same class, ot 

f 4 towus 113,76 llttle °r no knowledge of the life of the interior, and 
are ordinarily too rearfv ho <u>/umt ...i ana 


, . — , uuwe uj. no jsnowieage or tne nte or the interior, and 

^tio^ 1J ^^° n ^^ y T t0 p aOCept < . Btatemeilt8 °l mterested parties depreciatoiy of the adrnmis- 
mth the nmiiflffSffl 4 * f* 10 *®??® m P 0Bed the ever-mcieasing numherf there is, I fear, 
JKnnZ , tlx ! ^ Petitioners a tendency to identify themselves personally with 

^dS ScSSl ? a 468160 Wlu ° h * t0 ^ ^ est standard of piofewffl 

ELK 7 i ^ ° a f e M adTOt “ t favourable to the development of 

toeir practice and , income they are disposed to resent with strong personal any failure 
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of their advocacy due to the want of complaisance with their methods on the part of the 
Magistrates or im willingness to accept then aiguments and their law A. weak Magistrate is the 
most acceptable to them, and as the piesent system tends to foster strength and independence 
of the Bar m the Magistiates, they dislike it The evidence of the lawyers is thus entitled to 
to small weight by reason of its interested charactei The journalists, on the other hand, 
have, as a body, no means of forming an independent opinion Besides these two olasses, there 
are many, no doubt, m the towns who aie ready to echo the condemnations of the piesent sys- 
tem by the National Congress, but they are disqualified fiom judging from peisonal ignoiance 
of the woiking of the system I understand that the Butish Indian Association also have re- 
cently submitted a lepiesentation m favour of separation The Association has not in the 
present day the coinage to face possible imputations of its lack of sympathy with the move- 
ments of the advanced sections of the community 

u But the gieat mass of the people have found no 1 ©presentation in the present contioversy 
To them it is essential that the Distuct Officer should possess and be ready to exercise stiongly 
and promptly, the power to protect them from injustice, oppression and cnme They agitate 
themselves little if at all over the occasional irregularities of the officials of which the lawyers 
and journalists are disposed to make so much My long official experience has taught me 
that the most popular officei is he who while sympathetic and kindly to the people, is strong 
Such an officer — and not the weak and nervously pedantic and technical — can be depended 
upon to put down oppression, to repress dime, and to cany out reforms and impiovements , and 
the people aae generously prepared to overlook irregularities on his pait due to ldiosyncracies of 
character 01 excess of zeal It is remarked when the cases numbered XVII and XX in Mr 
G-hose's list occurred, that even the journalists were not disposed to press for severe notice of 
the conduct of the officer concerned, on learmng that he had won great populauty through his 
kindness and generosity The suspicion, distiust and discontent which the piesent system is 
alleged to create does not exist m fact, save among a limited class consisting of interested or 
ignoiant men " 

“ The memorial further argues that it is no longer possible to content ourselves with a patri- 
archal system which rekes on the good sense, education, integrity, and the quick appiehension 
of the just and equitable of our English Magistrates, but that, in view of requirements of the 
English method of trial introduced m India, it is essential to the proper, efficient, and impartial 
administration of justice, that the judicial officer should be an expert specially educated and 
trained for the work of the Courts It is obviously implied that lawyeis should be appointed 
to the Courts, and a lequest is thus made for a modification of the system of selecting the officers 
which only adds to the objections to the separation of judicial fiom executive functions , for the 
rest, the argument of the memorial may be described as resting on two fallacies It is neither 
true that the patriarchal system survives, except m the very few backward districts, nor that 
special legal education and tiammg are essential m the administration of criminal justice in the 
districts of India The Magistrates do not dispose of the woik m the patnaichal method of 
old, but aie bound to observe, and are not permitted by the Supenoi Couits to depart fiom, the 
procedure and lules of evidence laid by the law Outside of the legal profession few, if any, of 
those best acquainted with the working of the Couits in the interior would be found to recom- 
mend the substitution of lawyers for the piesent class of Magistrates It is a commonly ex- 
pressed belief m the districts that there is already too much law, and that justice is too often 
sacrificed to technicality, and it is felt that the presence of lawyers on the Bench would 
increase, rather than diminish, the evil The present system is approved because it officeis the 
Courts with men possessed of practical administrative experience and knowledge of the country, 
and bringing to bear on their work common-sense combined with a strong spirit of justice 
The expert qualification needed is sufficiently secured by the examinations in law to which the 
officers are subjected befoie and after their admission into the services, and by the practical 
tiaimng derived from the exeicise of judicial poweis," 


Another opinion to which 

Mr E Maonaghten’s view 


briefly refer is that of Mr E Macnaghten, 
General Secretary of the Bihar Indigo 
Planters 5 Association As it is very brief, 
I reproduce it here : — 


“ I must premise that my experience has been gamed enfcnely m the four districts of North 
Bihai where, for the last 87 yeais, I have been m constant touch with both Europeans and 
natives In the Bengal mofassal at any rate theie is no such thing as public opinion on 
matters of administration Local self-government is a farce , it is not understood by the 
people, and only those who expect to reap some benefit are willing to accept office 

ee I agree with the views expressed by Sn Charles Elliott m his article printed in -the 
Asiatic Quarterly Review for October 1896, in his extract from Sir John Strachy's “India/' 
page 287, which is lepeated in the last paragraph of the memorandum prepared under the 
orders of the Bengal Government, and' in the quotation from Sif Eitz- James Stephen's minutes 
on the admim&tiation of justice m Bntish India, page 11, paragraph 24, of the same 
memorandum. 


“The Legislation of 1861, the outcome of the proceedings of the Commission in I860, 
for the improvement of the police, has worked smoothly, I cannot call to my mind any case 
of unnecessary interference on the part of a Distuct Officer I am of opinion that m his own 
district that officer should be the paramount authority , that he should move about as much 
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as possible, and supervise, to a much greatei extent than is now done, the work of his suboi- 
dinates The talk of interference with judicial independence is nonsense Suboi dm ate officers 
should be encouraged to go to their supenors for advice and assistance m any difficulty It is 
better that they should do this, and avoid a mistake, than to co mmit one and leceive a formal 
rebnka~aftsr an interval of months There is, I believe, now a tendency to reduce the enoi- 
mous amount of office woik, reports, etc , which is demanded fiom a District Officer, bnt 
until further steps are taken in this direction his movements cannot be as free as they should 
be Instead of in any way curtailing the authonty of the District Officer I would ad- 
vocate the abolition ox all lepoits and returns not absolutely necessary, so as to allow of his 
making a moie living leakty of himself to the people of his district It is impossible to 
' exaggerate the influence for good that can be exei rased by capable officeis I could name 
many such, and though I have known men who did not approach the same standard, then 
integrity of purpose has never been questioned Holding the views I have attempted to 
express, the financial side of the question is not of pi unary importance, but taking as examples 
the distucts of Noith Bihar, we find two judges foi four districts It is difficult to see 
how Mr 'Dutt’s scheme would work satisfactoiily here without consideiable expendituie 
I do not think that any change in the existing system is called for It would be most 
unwise, if not dangerous, to carry it out on the lines pioposed in the memorial, and lefoim 
should take the shape of enhancing the authonty of the Distnct Officer, leducing the 
amount of routine office work, and encouiagmg a more intimate acquaintance with the 
distnct and its people ’’ 


In the appendices will be found the full text of the note written by 

. Sir Edward Baker when a Secretary to the ' 
to the Government of Bengal Government of Bengal As Sir Edward 

Baker’s new was subsequently allowed to 
prevail, when the matter oame before the Council eight years afterwards, his 
note demands most careful attention, though for my own part I cannot 
conceive why ibis personal opinion should be considered more weighty, more 
reliable than that o± hundreds of other officers including many Governors, 
Lieutenant-Governors, Chief Commissioners and High Court Judges, who 
hold the contrary view. He discards the objection to Distnct Magistrates 
trying cases — 

“ It seems, therefore, that the evil which is theoretically possible from the direct use of the 
Distnct Magistiate’s judicial poweis is practically extract, and has no present or recent 
existence ’ 3 


It is on his paragraphs 5 and 6 that he bases his whole case I give these 
paragraphs below because they are very important . — 

“ This, however, cannot be said of the second form which the evil due to the combination 
of functions assumes ThiB anses from the control which the Distnct Magistrate is empowered 
to exercise, and does daily exercise, ovei the subordinate Magistrates, by whom the great bulk 
of cummal cases are tried. The exeicise of this control is the crucial point of the objections 
e Not at all neoesoaiy if them is a temtonal to the exis tin g system It is a necessary^ 1 part of 
d,is ri.bu.tion of work the District Magistiate’s duty to distribute the 

B H C cases ausing in his distnct among his vauous 
subordinates for tnal, and to withdraw and transfer cases for cause shown It is also a neces- 
sary part of his duty to watch the maimer m which the eases are conducted by them, and to 
report on their qualifications to Government, thus laigely affecting their promotion and pros- 
pects It is also a pait of his duty to supervise theu proceedings las well as merely to watch 
them), and to assist them by advice and admonition, m the manner descubed by Sir Cbailes 
Elliott m the flrd paragraph of page 26 of his aaticle above lefeired to 

“ The exercise of these powers not merely gives an injudicious District Magistiate the 
opportunity of directly interfering with the conduct of oases, but also indirectly affects the 
judicial action of the subordinate magistrates If the former were the only lesum, it might 
possibly be checked by' the intei vention of the High Court and the executive Government , 
though the recorded cases quoted by Mi Man Mohan Ghose and others that might he quoted 
show that these safeguards are not always effectual But the indirect and only partly conscious 
effects of" the power of cqntiol are vastly more insidious, far-reaching, and important It is 
right — it is in. my judgment essential — that the work of the subordinate Magistrate should 
be subject to regular, constant and systematic control , for they cannot be lelied on more than 
any othei class of subordinate officials, to do their work diligently, accurately, and intelligently 
without it But if the control is exercised by the officer who is responsible for the peace of 
the distnct, and. if his opinion can make or mar their future prospects, there is the constant 
danger that in doing so he will not be exclusively guided by judicial considerations That 
the District Magistrate will not consciously permit extianeous considerations to enter his mind 
may he admitted but it is placing too great a strain on human nature to expect any man to 
exclude them effectually and always The subordinate Magistrates, alive to the importance 
to them of their superior’s favourable judgment, unconsciously adapt themselves to bis uncon- 
scious bias. I fully believe that tney very seldom wittingly do an injustice , but the 
inevitable result is that criminal tnals are not conducted in the atmosphere of cool impartiality 
which should pervade a Court of Justice ” 



As I dnU slew in my recommendations in tie lost chapter some of these 
objectionable features to which Sir E Baker refers are not a necessary- concomitant 
of the present system , and I firmly disclaim and deny the truth of this last sen- 
tence (“ the inevitable result is that cr imin al trials are not conducted in the 
atmosphere of cool impartiality which should pervade a Court of Justice ,f This 
simple assertion » based on a p non grounds and not on actual facts, was after- 
wards adopted by Sir Harvey Adamson as the basis of his case when he made 
the statement m Council in 1908 Its correctness is entirely repudiated by 
Sir Henry Prinsep Sir Edward Baker has merely adopted the ory of the Bar 
Library I certainly cannot accept the ipse dixit of Sir Edward Baker, the 
greater part of whose service was confined to Calcutta, and its environs 

I would next draw attention to paragraph 11 of his note in which he lays 
great stress on the danger of allowing the power, influence and authority of the 
District Magistrate to he weakened . 

"I desire to subscribe entuely to the dictum of Sir Pitz -James Stephen that the mainten- 
ance of the position of the District Officers is absolutely essential to the maintenance of Butish 
rule in India, and that any diminution m the influence and authority ovei the natives would be 
deaaly purchased even by an impiovement in the admunstiation of justice ” 

After describing the arguments to the contrary in the memorial as “ singu- 
larly feeble and fallacious ” he adds — 

" Holding as I do that some reform is both expedient and practicable, I accept it as 
an asstued condition that it should he so framed as to leave unimpaired the power, influence and 
authouty of the District Magistiate, or if possible even to strengthen them further " 

Later on in paragraph 17 he himself states the danger that exist and 
promises that his scheme will include a safeguard; but I fail to see any such 
safeguard m bis scheme 

The danger is shown by him as follows : — 

"The other point to which I may briefly allude arises out of the marked difference between 
civil suits and criminal cases In the foimer the matter at issue is merely one between man 
and man, the decision of a Subordinate Civil Court has no effect beyond the immediate parties 
in it, and the native Judge or Munsiff approaches it with no bias either way. In cnminal 
cases however that is not so The objection of national temperament and the curious but 
undoubted weakness of the sense of public rights which is characteristic of Bengalis, the native 
Subordinate Magistrate is almost always subject to unconscious bias in favou of the accused 
The bias needs correction which is at present applied by the District Magistrate This objection 
also is valid, and I pio-pose to safeguard against it in the manner indicated below I admit 
that the collection is necessary, and also that it cannot be effectively applied by our appellate 
Court ** 

In both these paragraphs (11 and 17) the whole case for separation has 
been given, away Are Criminal Courts presided over by Magistrates with a 
bias in favour of the accused ** conducted in an atmosphere of cool impartiality ? w 
Have society and the public no rights P But what is his safeguard and correc- 
tive of bias P That the District Judge (who will m most cases he a Deputy Magis- 

Safegua-ds proposed to maintain District Jbgut trat©) should make long and minute inspec- 
torate's authority . . tions of the Court, and submit his inspection 

notes through the District Officer and the Co mmis sioner 1 This very safeguard 
of his was thrown away when the Council afterwards adopted Sir Edward Baker’s 
theories , but as a safeguard it was utterly futile If the District Judge or the 
new Chief Magistrate under the separation soheme does Hot carry out his 
inspection, who is to take action P Ana if the District Officer or Commissioner 
were to comment unfavourably on his inspection notes when they were sent 
m what would happen ? 'Would it not be the executive attacking the judicial P 
I next draw attention to paragraph IS The whole object of the scheme now 
becomes manifest, we must do something to allay agitation, and we are asked to 
overturn our system of criminal administration, buut up after years of experience, 
at the dictation of the Congress backed up by a fewEnglisJi lawyers, who know 

Policy not conviction the hasiA of ^ the case for 'no thin g of th# mofnasil t It is polxOV not 

aepuatum ^ oonviotion which is at the bottom of the 

whole soheme, and it was a similar subordination of conviction to policy which 
afterwards played so great a part in lowering the prestige of .the administration 
of Bengal in the eyes of the whole of India 

With the single exception of Sir Edward Baker, the whole of the Bengal 
officers, as well those judges of the High Court whose knowledge and experience , 
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extended beyond Calcutta, were not in favour of any separation One after 
another they knock the bottom out of Mr Man Mohan Ghose’s arguments, and 
show that the whole cry was inspired by a desire to weaken the authority of 
Government 

29. Madras . — The last of the local Government’s letter to be considered id 

that of Madras It is one of the most 
Vie i s of Madras Government interesting in the whole series. It is 

expressed with angular felicity of language 
and studied moderation One of the most interesting features about it is the 

experience gained by the Madras Govern- 
pj R«,uita of depnnng Tabnidars of magical men t in the separation of functions when 

Tahsildars ceased to exercise criminal powers 
and those powers were entrusted to stationary Magistrates The same divorcing of 
the Tahsildars from magisterial work has led to a weakening of the authority to 
cope with the forces of disorder. If these things happened when the District 
Magistrates and the sub-divisional and all first class Magistrates were still execu- 
tive officers, what would happen if the separation went up further, and the only 
check over a stationary Magistrate was a stationary Judge who paid angel’s 
visits, did no camping out, and was entirely unacquainted with the district I 
find nothing more instructive in the papers than paragraphs 10 to 18 of the 
Madras letter, and I recommend these paragraphs to the careful attention of 
my Hon’ble Colleagues In clear language they have explained the ground 
for the faith that is m them, and they show conclusively that the picture of 
what would happen if the separation were effected is no imaginary one. In 
paragraph 18 they go on to explam why it is that practising lawyers and Judges 
with no experience of mofossil conditions do and must take the contrary 
view — 

"That the High Courts themselves with all their dependent judiciary and legal 
paiaphemaha, the revenue of the country, and even the maintenance of British, rule itself 
depend upon the constant exertions, supervision, and contiol of a scanty body of cavil officers, 
who aae scatteied thioughout a great countiy, and who to perform then varied duties with 
efficiency must be vested with vaned powers, is piobably lealised neithei by judges or 
ex-judges of the High Courts^ nor by anyone else who is not in touch with the actual execu- 
tive Government of the country ” 

I ask, do the judges who sit on the Bench to pass decrees for the transfer 
of large estates and the attachment of property ever stop to reflect that they 
would be wholly impotent to get their decrees executed if it were not for a 
strong executive that maintains order and peace throughout the length and 
breadth of the land p Are the judges so alow to punish contempt of their own 
authority that they can afford, while sitting at ease on the Bench, to be censorious 
to executive officers honestly trying to do their duty, and can impugn the motives 
and weaken the authority of the men on whom it depends to put down oppres- 
sion and tyranny The nrst sign of general disorder would be the forcible 
reversal of half of the civil court decrees throughout theoountry Who would 
care for the decrees of a judge if the executive did not command the obedience 
of the lawless ? 


Next come the notes of the Judges of the Madras High. Court The Chief 

JiMtiee, and Justices Shephard, Dimes, 
and Boddam favour separation on general 
grounds , while Justices Benson and Moore take the contrary view based on 
a „ ~ their long experience Only one case of 

(who has more than onoe acted as Chief Justice and is now the father of the 
Madras Civil Service) ends his oonohmon in favour of the maintenance of the 
present system with the following remarks , — 


<c It ib possible that the system of Stationary Sub -Magistrates -which has been introduced 
into this Piesidency, and which has been already referred to, might with advantage be extend- 

Stationary Snt-Mogifltrates ed , bnt its meuts aie etill on trial, and recent 

expei ience in the Tmnevelly and Madura districts, 
in reference to the anti-Shanar and anti-KaUar note, lathei leads to the conclusion that the 
stationanness of these Magistrates and then divorce from all concern with the general adminis- 
tration of the districts had left them m ignorance of many things which nndei the former 
system, they would have known, and thus deprived the superior Magistrates of that timely 
pre-knowledge of the feelings of the populace which would have enabled them to jnevent these 
murderous nots, or, at least, to minimise their worst features/' 
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The only other opinions out of many which I include in the appendicos 
to this chapter are those of Sir James Thomson, and of Mr Le Fanu of the 
Board of Revenue Sir James Thomson’s note is a terse and foicible statement 
of the case Mr Le Farm’s note is a most amusing one, and my Hon’ble 
Colleagues will appreciate some lightening of the dullness of so tedious a case 

80 To sum up, every local Government ha9 pronounced with no uncertain 
_ , voice agamst the separation Officer after 

Summary of pro7moial 0pml0M officer has torn Mr Man Mohan Ghose’s 

momorandum into shreds , all executive officers of experience have condemned 
the pioposals in the memorial Of the Judges of the High Courts, Chief Courts, 
and Judicial Commissioners’ Courts, those who have had some experience of district 
administration have pronounced against a change In favour of separation are 
those Judges who support it in theory, most of whom cannot quote a sing’e case of 
abuse arising under the present system The only executive officer of high 
status, besides Sir Henry Cotton, is Sir Edward Baker, and he advocates some 
form of separation lest other and worse evils should be forced upon us by 
public opinion in England. Even he is unable to say that the practical evil 
is serious or is increasing 

Among those Judicial officers who have no experience of District admims - 
tration, we find Sir Lawrence Jenkins who considers that the position of 
District Magistrates should not be altered , but that separation might be 
confined to subordinate Magistrates , and Sir F Maclean who concedes that 
the case was one for the Statesmen rather than for the Judge, and that if those 
responsible for the government declared that the change was impossible or 
impracticable, there was an end of the matter. Sir Arthur Straohey, Chief 
Justice of the Allahabad High Court, unhesitatingly supported the existing 
system 

Among the strongest opponents of separation were Sir Harvey Adamson 
and Sir John Jenkins, the Governors of Bombay and Madras, Sir Antony 
(now Lord) MacDonnell, and Sir John Woodbum Does no significance attack 
to the fact that those who know the difficulties of district administration 
invariably support the present system, aud ouly those see objections to it who 
are unacquainted with district administration ? 
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CHAPTER Y 


The stage beached in Lord Curzon’s time 


30. The replies of the local Governments and High Courts to the reference 
Elimination of the p ravine ai replies by bir John of the Government of India described in 
Hewett and Sir Denzii ibbetson the last chapter are exhaustively examined 

by Sir John Hewett, then Secretary in the Home Department, and Sir Denzii 
Ibbetson, then Home and Revenue Member, who appended to his note the 
note by Sir T Raleigh, to which I have already referred. 

I do not think that any of us in the Government of India who are called 
upon to decide so momentous a question of policy as that which forms the 
subject of this Note should omit to read these three notes which I attach w 
extenso as the appendices to this chapter The distinguished careers, aud 
administrative abilities of the two former officers entitle their views to a most 
attentive consideration, while a perusal of Sir Thomas Raleigh’s notes, after he 
had studied the question, with his d priori views before he had studied them 
affords an admirable example of the effect of knowledge, impartially examined 
on modifying the judgment of a totally unprejudiced man. 

The various quotations from the opinions given by these various officers 
will assist my Hon’ble Colleagues still further iu appreciating the evidence 
tendered in this case The quotations that I have made m my present Note 
were made independently and without reference to those made by Sir John 
Hewett or Sir Denzii Ibbetson I do not attempt to add to the labour of my 
Colleagues m reading this book by attempting to analyse or abstract these 
notes. They stand by themselves, each m the language characteristic of the 
man I would however draw special attention to paragraphs 13 to 15 of Sir 
John Hewett’s Note, and to paragraphs 76 to 83 of Sir Denzii Ibbetson’s Note 


These papers remained with Lord Curzon from 1903 to the date of his 


Question pigeonholed "by Lord Curzon 


resignation Sir Thomas Raleigh’s note 
was submitted in 1905 ; but Lord Curzon 


was never able to deal with them In March 1906 Sir Herbert Risley took 
Lord Minto’s orders to put up the case at Simla 
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CHAPTER VI. 

Ths revival oe the question by Lord Minto’s Government 

31 Even after Lord Curzon’s departure the file lay perdu for some time 
longer, but Sir A Arundel recorded a note for the benefit of hie successor, dated 
the 18th September 1906, from which I quote the following — 

tc I may gay heie that I venture to dissent in toto from the argument of the Hon*ble Mr 
Baker embodied m his note, dated 6th Jane 1906,on the judicial tiaming of Civilians, that we 
should assent to the severance of Judicial and Executive functions because whether this can 
or cannot be done, not only without danger but with positive advantage to the interests of 
Government, as he believes it can, it it quite eet tain to be forced upon us (The italics 
are his) 

<f I think that the adoption of such a course for such a reason would he a regrettable 
abdication of duty, and that if we believe it to be dangerous to the public safety we are 
hound as a Government to resist it to the last ” 

He was opposed to separation though be bad suggestions to make which 
tended to remove any trace of want of independence which may be attendant 
on them. 


32 In 1907 the Government of India on tbe receipt of a reminder from 
Enquiry of local Governments as to extent of the Secretary of State &&ked all the local 

separation alieady effected by natuiol development Governments to Submit information as 

to the extent to which separation of Judicial and Executive functions had already 
been effected by natural development Only facts were requued and no 
arguments or opinion were invited But tbe next development of tbe question 
cannot but be described as surnrisine Before the information asked for bad 


cannot but be described as surprising Before the information asked for bad 
cl i - been received, the Home Member Sir 

Bit Harvey Adamson* s volte face t-t at , , n . 

Harvey Adamson executed a complete 
| volte face ’ on the attitude hitherto adopted by tbe Government of India and 
in direct contradiction of his own strongest opposition to separation before be 
came to tbe Government of India. He made a small attempt at consistency 
by excluding Burma as a place where people are accustomed to obey orders, 
but with a delicious inconsistency he spoke about complacent Commissioners and 
Collectors elsewhere supporting tbe existing system Yet surely tbe place where 
tbe people are accustomed to obey orders is a better place for relaxing executive 
control than the place where the people are not accustomed to obey orders. 
Having therefore pronounced that this particular reform was unnecessary in 
Burma which be did know, be proceeds to assume that it is required in 
India which be did not know He protests bis ignorance of Bengal but 
confines his study of tbe question to tbe Bengal opinions. He is content to 
glance cursorily at the notes in tbe rest of the volume and passes by tbe 
strong consensus of opinion in favour of tbe existing system though tbia will, 
be says, have to be dealt with in tbe despatch to tbe Secretary of State But 
he concerns himself only with tbe faults of tbe system Having picked out the 
faults of tbe existing system, namely, the combination of magisterial and 
police functions and having stated to his own satisfaction on tbe evidence of 
Sir Herbert Basley and Sir Edward Baker that everything is wrong in Bengal 
and the combination leads there to evils which are not felt elsewhere, Sir 

Bis scheme of geparaiion Harvey Adamson proceeds to propound his 

own scheme of separation by which be 
would make the District Superintendent of Police solely responsible for law 
and order In tbe course of explaining bis scheme he particularly emphasis es 

Preventive powers to be retained hy Magistrates the fact that preventive actionmust not 

remain with tbe District Officers but with 
the separated Magistrates He states his opinion as follows 

fo ^template the results that would arise if the magistracy were separated 
x + r ft k* t officer, and the district officer with the polioe under him retained all powers 
. f P 9 Beo i°?\ YTienever friction arose the man who was acquitted by the 

f«S^^T^ te it TO ^ d rfe^ e ^ eeandcomimttedto 3 ailb y the district officer under 
0 kj^kh 00 / The scandals that would ensue would he intolerable I am quite 

convinced that if the district officer is to be separated from the magistracy, the judicial 

tewy^almie^ sections must remain with the magistracy, and with the magis- 



39 


'X et we find that that which Sir Harvey Adamson shuddered to contemplate 
and that which he was convinced was impossible and would lead to intolerable 
abuses, is the very scheme which he shortly afterwards heartily accepted 
and even fathered 1 What weight and stability can be attached to recommendations 
lake these I Having thrown away the convictions of a lifetime so forcibly set 
Su? Harvey Adamson's scheme simply a sop to out in his opinion as Commissioner of the 
Cerberus . Mandalay Division, he sets out to make 

a popular concession and tries to salve his conscience first by r uling out Burma 
and secondly by pleading entire ignorance of Bengal No wonder that he 
vacillates so much and has to resort to special pleading to prop up his faltering 
edifice and quiet his own uneasy qualms "What would be thought of a Com- 
mission which began by brushing aside without examination all the evidence 
that it had recorded, and proceeded to state the alleged defects of the system 
under enquiry regardless of any consideration whether the evidence recorded 
refuted those defects, and regardless of the evidence affirming the dangers of 
altering the system ! And yet this is exactly what Sir H Adamson did The 
real truth is that he subordinated his better judgment to the influence 
of Sir Herbert Bisley, Sir Edward Baker, the editor of the Amrita Bazar 
BatnJea, the Maharaja of Darbhanga and Mr Gokhale Sir Herbert Bosley 
was a man of brilliant parts as a writer, a scholar, and ethnographer , bnt who 
would venture to cite him as a supreme authority on district administration ? 
Sir Edward Baker’s service was almost wholly confined to Calcutta, Howrah 
and Alipore As for the others, does a powerful zammdar in Bengal like a 
strong District Magistrate p Certainly not A strong magistrate is the friend 
of the poor and oppressed Are we to break up our system at the bidding of 
a Bengali editor because powerful persons wish to be freed from the control of 
the district administration in Bengal? Doubtless these persons were very 
moderate in their views but could not Sir Harvey Adamson see through all 
that p My Hon’ble Colleagues may recall the debate in Council on the motion 
to give the Collector an Advisory Council Mr Gokhale’ s original speech was 
studied in its moderation , it was merely to give advice and help to the Collector 
that the Council would be used On the other hand m his reply, when he was 
nettled at my exposure of the impracticabihty of his proposals, and my ques- 
tion as to what would be the end of has councils, he unmasked his batteries and 
in a voice quivering with anger twice repeated " what we want is to get the 
administration, more and more into our hands until it is all our own ” It is 
behind a great show of moderation expressed in silky language that the 
Mahratta Brahmins bide their real objective That objective is not very 
difficult to discern. They look for the tune when Magistrates and Judges will 
all be recruited from the ranks of the Indian Bar, and when the actions of the 
executive officers of Government will be paralysed and discredited "What is to 

Objections to separation in Sir Harvey Adamson’s 1116 most Sfltonishillg in the notes which 

•nd Sir Herbert Beley's own notes follow is that both Sir Herbert B i ni fty and 

Sir Harvey Adamson make remarks in them which are the best answers to the 
soheme which they recommend although they appear to be sublimely uncon- 
scious of the fact. The following extract is taken from Sir Herbert Bisley’s 
note • — 

"Bengali litigants as a class have little or no sense of the distinction between words and 
facts , they liye in am atmosphere of intngae within the family, within the village and within 
the caste , they revel m litigation for its own sake and they use the Conrts for the gratification 
of every form of private enmity 

The average young Englishman who is set down to fay criminal cases m a muffasil Court, 
wants above all things to do justice, and is constantly trying to go behind the tangle of false 
evidence to get at the real facts In doing this he often does violence to the law, and his 
legal shortcomings lead to reflections both upon his efficiency and upon his sense of justice 
One of the Judges of the Calcutta High Court said to me last cold weather that most of his 
time in the Criminal Bench was taken up in saving decisions which were right in substance 
but wrong in form The question as to what should be done with a manifestly true case which 
is supported by manifestly false evidence is one of frequent occurrence in Conns in Bengal and 
different men will deal with it differently aecoidmg to their temperament Agaan the prose- 
cution is almost always weaker than the defence An untrained Court inspector is pitted 
against an experienced pleader and the Magistrate who is trying the case has to take a more 
active part in prosecuting than is compatible with an entirely judicial frame of mind i These 
aTe some of the abuses which account for the prejudice against English Magistrates in the 
Bengal muffasil M 
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This argument is to me wonderful The Bengal atmosphere is so much like 
England that m Bengal of all places we must do something to approximate 
•Rnp KsTi methods 1 The difficulty of unravelling truth from falsehood is so great 
that we must employ Magistrates who do not know and move about the people in 
preference to those who do know and move about them ' The prosecution is so 
much weaker than the defence that we must remove from the Bench those who 
try to get behind the tangle of false evidence and get at the real facts of the 
case and supply their places by lawyers pure and simple' How did a man of 
such at tainm ents come to put his pen to such a farrago of inconsistency ^ Purely 
the remedy lies m the better judicial training of all our officers and the better 
representation of the prosecution m our courts The dam of our reservoir is weak 
and may hurst, but instead of mending and strengthening the dam Sir Herbert 
Risley would remove all dangers of a breaoh by letting the water out of it 
altogether There are points in our system which are weak and need repair ana 
improvement, but rather than mend them the system is to be demolished and 
the only harrier that the administration of our criminal justice possesses is to be 
broken down So muoh for the English Magistrates m whom, oontrary to all 
experience of witnesses who are more practical men. Sir Herbert Risley behoves 
the people have no confidence No confidence, forsooth ' To whom do they come 
m their troubles By whose Courts do they ask that their oases may he tried ? 
Now let" me turn to Sir Herbert Risley’s description of Deputy Magistrates He 
writes * — 

" The shortcomings of Bengali Deputy Magistrates are more numerous and moie eonspicu- 

„ „ . ^ tl t if OHS They are bad at facts and weak m law , they 

7 ^ 7 Magistrate m slmk ieap 5 Mllnlli _ ^ they woik for returns and aie 

™ always thinking of the appellate eouit , they will 

do anything to get i id of a difficult case for the time being — adjourn with a ciowd of witnesses 
unheai d , refer to the police for further investigation , promise a local enquiry, etc , all m the 
hope that something will turn up to relieve them of the necessity of making up their mind 
They are afraid to acquit because of the District Magistiate , they are afraid to convict because 
of the Sessions Judge And the burden of having executive work to do presses upon them 
veiy severely Put all these things together and it is not very surpusmg that the courts me 
not trusted " 

What a picture ! Here are the people from whom all responsibility for 
the maintenance of law and order is to be withdrawn They will now always 
be able to acquit without hesitation as the surest road to the disposal of a 
osise, and they are now to be subjeot to less inspection and control The in- 
spection work will be less frequent Witness Mr Justice Stevens’ analysis of 
inspection by Sessions Judges of Civil Courts, and his pronouncement that it 
Sir Harvey Adamson’s and Sir Herbert Risley’s scheme were ever to receive its 
full effect the officer to supervise them would most often be one of their pro- 
moted selves I must again invite attention to Sir Edward Baker’s remarks 
quoted in chapter IV. 

u And by reason a£ natural temperament and the curious but undoubted weakness of a 
sense of public lights, which is characteiistie of the Bengalis, a native subordinate Magistrate 
is almost always subjeot to an unconscious bus in favoui of the accused ” 

S3 It was by Sir Harvey Adamson, Sir Edward Baker and Sir Herbert 
_ „ , Risley, one officer whose experience was 

aw me ouno limited to Burma, and two officers whose 

outlook was largely coloured by Calcutta influences, that the case was put before 
the Council 

Mr Pinlay did not agree at all, but wrote a somewhat flabby note saying 

that he would not oppose. Lord Kitche- 
Lorf ner advocated separation strongly hut on 

entirely different lines He expressed 
extreme views about the incompetenoy of the Civil Service as Judicial officers 
regarding which he necessarily had no personal knowledge, citing as one 
example the confiscation by the Chief Presidency Magistrate, Calcutta, of a 
press for printing sedition He wrote . — 

" I would now go a step further in stating my conviction that if justice in India is not 
administered by Englishmen, but is allowed to depend mainly on Native Judges and Magis- 
tiates, our rule m this lespect is after all founded on sand We have had an example lately 
of a Native High Comfc Judge, on the Bench, m an important case, playing to the gallery, and 
toying with seditious terms as well as the continuity of our established rule in this country 
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Such an exhibition at the present moment, when feelings of nnrest and political agitation 
r im high, more specially in the district where the Judge in question gave utterance to his objec- 
tionable lemarks show us what suppoit we may expect fiom justice if we allow the Bench to 
be monopolised by the native element ** 

Lord Kitchener’s remedy "was to have a separate Judicial service recruited 

from England, with men specially trained 
iiord Kitchener’s remedy ^ law iord Kitchener was entirely at 

cross purposes with the advocates of the scheme They were apparently in 
favour of measures which would reduce the contiol over the native Magistrate 
a,nd increase the number of cases tried by that agency Lord Kitchener, on 
the other hand, wanted to substitute European Magistrates and European 
Judges as far as possible for the trial of oriminal cases 

General Scott refused to he charmed with the views of the trio m favour 
, „ _ of separation but was attracted by the 

Qeoeni Scott's view views of Sir Antony Maodonnell, Sir Denzil 

Ibbetson and Sir John Hewett 

Sir John Miller’s note is characteristic Though I have a great respect 
o T v «■ «_. . for Sir John Miller as a fnend and a man, 

s» jo n i b no e ygj j have less confidence m him as an 

administrator His orders as Chief Commissioner of the Central Provinces 
were often on the principle “ Video mehora proboque, detenora sequor.” 
Half his note reads m favour of separation, half of it points out the 
dangers of separation In one paragraph 4 he supports the necessity of guard- 
ing against these dangers by modelling our criminal administration on the 
.French Bystem Between all these conflicting views of one thing I feel sure, 
that had the sole responsibility rested on Sir John Miller of introducing the 
change in the provinces he knew, the United Provinces and the Central Provin- 
ces, he would have drifted along with a policy of laissez fmre. 

Sir Erie Richards was of course uuable to criticise the details His note is 
0 well worth reading He had no practical 

it io r opinion experience of India On the memorial 

alone he would have thrown out the proposals, and he quotes Sir Thomas 
Raleigh’s experience and his exposure of Man Mohan Ghose’s “ horrid exam- 
ples,? remarking that these oases have been analysed by Sir T Raleigh and his 
notes dispose of them completely 


“ Even if these eases did prove the allegations m the memorial, I should not say that 
they weie sufficient of themselves to make out a case for general refoim I am only suipnsed 
that there are not more mistakes made in the conduct of criminal business in this country 
Magistrates, whether independent or not, are many of them compaiatively inexperienced while 
High Couits and lawyers generally m India take a much moie technical view of law than is 
common m England JJ 

He then goes on to adopt the view of Sir Edward Baker Since the sub- 
mission of the memorial, he thinks that further evidence has been furnished that 
the union is regarded as a grievance in Bengal, and that to conciliate public 
opinion m Bengal and also to conciliate that public m England, which takes an 
interest m India without understanding it, he considers, some step should be 
- taken in the direction indicated His words are : — 


(( 1 am of opinion that some change should be mi.de in this direction if it can he done 
without weakening the executive ” (The italics are mine ) 

In his last paragraph he says ; — 

<c One pomt more lemains The lawyers of Bengal undoubtedly anticipate that any 
change such as is proposed will result in an increase in the number of Indians appointed to 
the Bench I am advised that this is not likely to he the effect of the particular refoim under 
consideration, but it is a matter on which I think we should be the better foi some definite 
information In pomt of legal attainments there is nothing to be said against Indian Magis- 
trates and much to be said xu their favour , but if the Cnminal Bench were manned exclu- 
sively or even mainly by Indians the executive authority might he giavely weakened in time 
of stress The pressure that can he brought to beai upon Indian Magistrates by the Press 
and by political parties is very great, and, without suggesting illustiations within our own 
knowledge we can all imagine how the action of the Executive might he paralysed by timid 
Judges As Sir Alfred lyall had said, Indian Judges are more likely to be influenced by 
any popular or political movement and are more prone to take up in regard to Executive 
authority an attitude that may under certain circumstances he highly inconvenient n 



Sir Edward Baker naturally favoured the soheme which owed its initiation. 

to turn however modified by Sir Harvey 
Sir Edward Baker on this proposal Adamson and Sir Herbert Bosley, and, 

to quiet the qualms of fiord Kitchener and Sir Erie Bachaids said that the new 
District Magistrate, distinot from the Collector, to be cieated under the scheme, 
would be generally of the Indian Civil Service though he might occasionally be 
a Deputy Magistrate of experience and 3 udgment 

Qredat Judaeus ApellesA Did Sir Edward Baker really believe that 
he would be able to increase the ranks of the Civil Service over India by fifty 
per cent — 25 per cent of the new District Magistrates and another 25 per cent 
to provide officers m training for the new Judicial appointments ? Even he 
could not agree to the suggestion that the transfer and promotion of the new 
Judicial officers should be handed over to the High Court 

“ The High Comte should no doubt be consulted freely m all such matteis (as they aie 
now in. legard to civil Judicial officeis), hut to hand ovei transfeis and promotion foimally 
to the Court would go too far in the direction of setting up two independent Governments in 
the same piovmce I tiust that nothing of the kind will be hinted at m the lettei to the local 
Governments " 

fiord Mmto made no remarks on the case at this stage and when the file 
returned to ham Sir Harvey Adamson noted that there was agreement as to a 
Sir muvey Adamson', note reference bemg made to local Governments 

and to any expeiiments that might be 
decided upon being first introduced in Bengal and Eastern Bengal He then 
proceeds to mate the following observations with reference to the remarks of 
his colleagues 

“ The difficulty in which Magistrates are placed is well stated by the Hon’ble Mr 
Richards when he says that Sigh Courts and lawyers in India take a much more technical 
view of the law than is common m England 

He alludes to the absence of technicalities in the Courts of Metropolitan 
Magistrates m England, half of whose proceedings would be reversed or 
returned if they came before a Court like Calcutta Then he goes on to say — 

re This brings me to the Hon/ble Mr Finlay’s note The protection of the innocent is a 
laudable object, but m India it has been oveidone Mr Morley has recently alluded to the 
soulless efficiency of our administration Regaided from the point of view of the protection 
of the innocent, the ciimmal administration of Magistrates m India has reached the stage of 
soulless efficiency In every case that intei eats the Indian public the condemnation of the 
guilty is blocked by delays and technicalities First an adjournment is asked m older that 
Court may be moved to grant a tiansfei The Magistrate is bound by law to give 
a V 119 gives time for tampering with the prosecution witnesses Then the case is tried, 
ana if it goeB safely through appeal, there ib always some technical ground on which it can be 
brought mto the High Court on revision, and when it comes into the High Court there is 
splitting of legal hairs and very little attention to common sense and broad justice Under 



system and to piovide m language that cannot be evaded that no sentence of a Criminal 
Court is to be set aside m revision unless it is peifectly clear on the broadeBt lines that there 
has been a failure of justice 

It is certainly difficult not to smile Every one of the notes recorded m 
favour of the change contains powerful reasons why the change should not be 
made and. finally the Home Member sums up his case by describing how under 
the existing state a system of soulless efficiency has been reached m which the 
protectio n of the innocent is earned too far and technicalities outweigh broad 
justice _ What then has become of the executive bias, the want of an impartial 
atmosphere, the feeling that Criminal Courts are prejudiced and that the accused 
isnot given a fair trial ? Can any one m the name of common sense deduce 
from these discussions that if the separation of executive and magisterial work 
were tobe steadily carried out, the Magistrates * who would take their places 
would be less technical and that the protection of the innocents will no longer be 
overdone ? If you read^ for “a soulless efficiency for the protection of the 
innocent, a soulless indifference to the escape of the guilty ” the absurdity of 
the statement which X have just quoted lending any support to the case of separa- 
tion becomes apparent * 

An Order m Council was passed on the 14th February 1908, approving a more 
complete separation of judicial and executive functions in India, and adding that 
Coun e^ OTenca *° looal eovenunentfl ordered m the scheme of separation sketched out by 

Tbvrkr»«ii a 131 jl Har v e y Adamson should be referred 

r ? j Eastern Bengal and Assam and those two local Governments 
should he asked to report on the advisability of introducing it in selected districts 
^ m«rtmateoft£e°ort A draft to the two local Wemments was ac! 

Ill up upon which Sir Harvey Adamson recorded the following note 
vyincu nas. j. confess, its humourous side 
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Sir Harvey Adamson's note on the draft reference 


"At fiist I was me lined to think that the draft required consideiable expansion chiefly 

with the object of convmcmg local Governments 
that the present system is defective, and that the 
proposed system -will in no way impair the prestige of the head of the diBtnct, but will in fact 
enhance it But on second thoughts, it seems to me that this can he better done m a Budget 
speech It is desirable that the scheme should be subjected to public ciiticism I am in a 
way obliged to make a Budget speech, and I have been searching in vain foi a suitable subject 
The sepaiation of functions will suit admuably 33 


Sir Harvey Adamson, was indeed wise to have abstained from attempting the 
impossible task of convincing local Governments that their unanimous opposi- 
tion to the scheme was all a mistake, and that the weighty and well-considered 
reasons and arguments adduced by them were all b unkum and foolishnness So 
he took the easy alternative of doing his convincing by a speech in Council 
which none of the Government officers present could answer, and which however 
much he might afterwards repudiate it could not but seriously embarrass the 
Government in dealing with a subject of the greatest moment This important 
question was m fact butchered to make stuff for the Home Member’s oratory. 
The speech was made and has ever since been regarded as a declaration of the 
deliberate decision of the Government of India in favour of separation 


It is true that the actual measure proposed was only tentative and suggest- 
c „ . , . „ . . . ive, hut it is impossible to whittle away 

the significance of the following admis- 
sion m his budget speech — 

" On these grounds the Government of India have decided to advance cautiously and 
tentatively towaids the sepaiation of Judicial and Executive functions m those parts of India 
where the local conditions render that change possible and appropnate The experiment may 
be a costly one, but we think that the object is worthy 33 


He gives reasons for thinking Bengal to be the province in which the 
change should be made and goes on to say — 

" These may oi may not be the real causes, but most certainly the general belief is that the 
defects of a joinder of functions are most piomment in the Bengals, and it is on those grounds 
we have come to the conclusion that a stait should he made m those two provinces 33 


In his speech he also committed the Government of India to the following 
statement • — 


The inevitable lesolt of the present system is that criminal tiials, affecting the general 
peace of the district, are not always conducted in the atmosphere of cool impartiality which 
should pervade a court of justice 33 

By what authority did he thus libel the Magistracy of India ? The remarks 
are taken bodily from Sir Edward Baker’s note written eight years previously 
He did not even limit his statement to Bengal, hut his remarks were comments 
on India He speaks of the “soulless efficiency”, of the protection of the inno- 
cent being oyerdone, and later on in his speech he admits that the people did 
not share those feelings of mistrust until their lawyers had put it into their 
minds to do so What a confession 1 Suiely Sir Harvey Adamson was not so 
blind as not to see that this was simply a new version of the old saying " If you 
have a had case abuse the plaintiff's attorney ’’ or m the parlance of Lidia “ if 
you have a bad case impugn the impartiality of the Court ” In India this 
course is particularly advantageous because it carries prejudice in the High 
Court m the minds of the J udges who have no experience of district adminis- 
tration and it obtains the sympathy of the lawyers for the cry of separation, 
which is ultimately expected to result m the Magistracy being more and moie 
filled up from their own ranks 

What happened next ? The following telegram from the Secretary of 
State 


" Eeutei leports m Budget debate statement Sir Haivey Adamson announced a scheme 

. , . _ . . , . . , » , foi separation of judicial and executive functions 

AcUon of S^efcwy of State on report of speech m ^ g emc6j ^ engal and Baat em Bengal and 

Assam on the ground that he gave (we) an outline of the meaeuies pioposed This surprises 
me extremely Suiely there must he some mistake or inadvertence Question is one of first 
rate importance both m India and England and object of much attention m Parliament and 
was referred by my piedecessoi to your piedecessor's Government for consideration and prepar- 
ation of proposals which I have long been expecting I feel suie that your Government 
would not commit itself to any line of policy which has not received my previous approval in 
Council No doubt you will without delay submit the pioposed measures for my examination 
Meantime I take it for granted that no official steps will be taken and no announcement 
of policy publicly made 33 
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This rmgftfr have been expected. The Secretary of State could hardly be- 
lieve that this great controversy had been given away The despatch forwarding 
the memorial had never been replied to and only, in 1907» Mr Morley had for- 
warded certain questions and answers m Parliament, as a reminder on the 
subject. He bad then said “ I shall be glad to receive as soon as possible the 
conclusions of Your Excellency in Council on this important question which 
has now been for so many years before the Government of India ” It is hardly 
surprising, therefore, that Mr. Morley took exception to Sir Harvey Adamson’s 
speech. The reply sent was as follows 


“ No final scheme of separation of Executive and Judicial functions has been foimulated 
, 0 . . or announced We have been considering ques- 

Beply to Secretary of State ^ ^ ^ ^ ^ fomulated £ n £ tlve 

scheme for application in selected parts of both Bengals Scheme has been lef erred to both 
Governments foi consideration As we thought it desirable to have suggestions simultaneous- 
ly subjected to public criticism Adamson with my concurrence in his Budget speech explained 
the reasons which led us to think that some advance should be made m separating functions 
and outlined suggested scheme stating that scheme was in no way final, only an attempt to 
obtain assistance m anivmg at solution difficult problem We now piopose to addiess you 
fully after receipt of local Governments' reports ana public criticism as we are not yet in a 
position to put matued pioposals befoie you and of couiee had nevei any intention of taking 
actual steps without your sanction Befoie submitting any final scheme we thought highly 
advisable to obtain opinion both of local Governments and public ” 


The Seuetary of State’s reply 


It is scarcely surprising tbat Mr Morley 
cabled back on the 16tb April 1908 


” After caieful consideration I must still regard proceeding as extremely unfoitunate 
Sir Harvey Adamson's speech did m fact publish a scheme for separation of Judicial and 
Executive functions m Bengal, going into many details nevei sanctioned by the Secretary of 
State I must repeat what I said m my telegram of the £0th ultimo on the subject " 


A reply was sent to the effect that it was believed that consultation with 
the public about large schemes was approved by the Secretary of State to which 
the Secretary of State vouchsafed uo reply I cannot say that the Government 
of India had a good case, and Lord Mmto acted very wisely in rejecting the 
-draft telegram put up to him by the Home Department whioh contains the 
following sentence : — 


“We believe the frankness with which we have taken the public into our confidence m 
this raattei will do moie than anything that we could possibly have done to allay umest, and 
rally the moderates, all of whom strongly desire a separation of magisterial ana police < func- 
tions " 

That suggested sentence, though it was cut out, reveals i the real motive 
that inspired Sir Harvey Adamson, Sir Herbert Risley and Sir Edward Baker 
m making the move that they did It was frankly to be a political concession 
It was of course wholly inaccurate to say that all moderate opinion favours 
the separation, but once a sacrifice of principles to expediency has been, made, the 
case for expediency is almost certain to be overstated It was true that the 
actual scheme or method of effecting separation was tentative and submitted 
for opinion, but nobody can deny after reading the extracts which I have 
quoted from Sir Harvey Adamson’s speech that so far as that speech committed 
them, the Government had come to a decision on the principle of separation 
directly contrary to the unanimous views of local Governments without 
obtaining the approval of the Secretary of State In fact the reference to the 
two Bengals made in conjunction with an announcement in Council could only 
mean that “ we have overruled you on the major question and we have decided 
that. there is to be separation , we want your opinion now as to the best Tnp.n,nq 
of giving effect to it ” The whole episode was a most regrettable one, for the 
Government of -India had through its Home M ember expressed an opinion prema- 
turely on the necessity for separation, and the Home Member had allowed him- 
self to make m Council a reflection on the impartiality of our criminal courts 
The only sentence m the 800 pages of opinions of the best men in India which 
Sir Harvey Adamson adopted as his own was this one sentence tha t Sir Edward 
Baker had written eight years before 

I reserve for another chapter the result of the refereuce to the two Bengals 
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CHAPTER VII. 


The opinions op the two Bengals on Sir Haryey Adamson’s scheme and 
the Government op India’s despatch op 1910. 


Bece 

Eastern 


34 The scheme went forth to the two Governments and to the Calcutta High. 
1 of the Bohene by the Bengal and Court But a scheme which was not only 

igal and Assam Governments and the Cal- not the OntcOme hut actually in dir ect 

cutta High Court defiance of the earnest representations of 

all local Governments, which was founded not on proved facts, but on the 
opinion of its author aud inspired by a desire to conciliate the Congress and 
the Calcutta Bar while at the same time endeavouring to affirm that 
the authority of the executive would be strengthened and not weakened, was 
clearly a scheme which would satisfy nobody, as Sir Harvey Adamson might 
have foreseen if he had not subordinated his judgment to those two Bengal 
officers who were its real authors To the Separatists the scheme did not appeal 
as giving at all what they wanted , by those who are responsible for the law and 
order of the country, Sir Harvey Adamson’s speech and Sir Herbert Risley’s 
letter were regarded as a weak surrender of convictions to the subtle pleading 
of agitators The scheme was bitterly resented and forcibly controverted The 

High Court of Calcutta after giving a 
sketch of the general effect of the scheme 
wrote — 


Calcutta High Court's views 


“ The first remark which the proposed scheme seems to suggest is that the introduction of 
a third head into each District under the title of the senioi Magistrate seems not only 
unnecessary, but is likely to lead to friction The officer who is to fall the post of senioi 
Magistrate is to be either a Civilian, who has chosen the judicial bianch of the service, or a 
senioi Deputy Magistiate The former is not likely to be an officer of moie than six or 
seven years' service, and it seems open to serious question whether an officei of that standing 
would be fit to be entrusted with duties of inspection and control over the whole staff ol 
Magistrates m the district without some check 01 control The majority of the Judges think 
that the magisterial judicial staff m each district should be placed under the control of its 
natural head, the Sessions Judge, m the same way as the civil judicial staff is under the 
control of the District Judge iJ 


The method of selection and the period of service at which officers should 
elect for executive and judicial duties were both adversely criticised 

“ The proposal to divide the district into sub-distucts and sub-divisions will be difficult to 
cairy out, and may cause confusion of the existing sub-dmsions , each provides ample work foi 
one and some for more than one Magistrate On the othei hand, it would he hard to find 
any sub-division that provides Revenue and Executive work sufficient to occupy an officer for 
more than two hours a day If sub-districts and sub-divisions be different, difficulties are 
likely to arise m regard to sub-treasunes, stamps, sub-jails and the police " 

Further on the letter says — 

u The proposed method for dividing the existing district staff by which a ceitam numbei 
of the officers are to be confined to executive woik and the remainder, whether sufficient or 
insufficient, are to he left to dispose of judicial work, is open i to grave objection The volume 
of magisterial work coming before the Courts, as proved by the experience of many yeais, 
is fairly constant and it is difficult to estimate the staff lequired for its dispftgal The work 
is certainly as important as executive work, and its prompt and regular disposal is even more 
essential The pioposal to allow the executive branch to take all the officers it may think 
are wanted, and leave the balance for the judicial bianch, whether it may 01 may not be 
sufficient for the work, is impracticable and the Chief Justice and the Judges must protest 
most strongly against its adoption Any scheme which proposes to sepal ate the judicial 
and executive functions is impossible, unless it provides foi the appointment of a magisteual 
staff sufficient for the judicial work ” 


In fact the High Court letter contains nothing but a series of objections to 
__ _ _ - Sir Harvey Adamson’s scheme Even that 

one precaution, the power reserved to the 
District Magistrate to secure through the senior Magistrate, the deputation of a 
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Subor dinat e Magistrate to any place other than the head-quarters for the purpose 
of holding a local enquiry, which the authors of the scheme considered neces- 
sary as a valuable safeguard, is condemned on the ground that 

“it seems to place in the hands of the Distuct Officer a powei of control over the 
Magistrate 'which, if unwisely exercised, might result in friction and m consideiable 
embarrassment in the work of the Courts ” 

The same argument would apply even with greater force if the Magis- 
trates were placed under the Judge as the High Court wants. Further the 
Judges say : — 

“ The proposal to consult High Court freely on questions connected with the promotion and 
transfer of all officers who have been permanently allotted to the judicial branch, must result in 
an inorease in the administrative work of the Court which, with the existing staff, it will be 
impossible to undertake The administrative work is now very heavy and is increasing greatly . 
every year It will not be possible for the present staff of Judges, with assistance by the 
.Registrar on the Appellate Side alone, to deal with it, if it be largely increased " 


Finally the Chief Justice and the Judges suggest a Committee to discuss 
and get over these difficulties 

35 No unprejudiced person Teading the Bengal letter and its enclosures 
could hold that Sir Harvev Adamson’s scheme was not condemned This lettei 
is the best letter of Sir Andrew Fraser that I have come aoioss It absolutely 

s* Amfr** sw puiver^ tie scheme pulverises the whole of the opinions and 

arguments contained m Sir Herbeit 
Bisley’s letter Every word of this letter which will be, found in the appendices 
should be read and its conclusion is that the local Government declines to put 
forward any proposals m the hope that the scheme may be abandoned 

The enclosures to the Bengal letter abound with expressions of disapproval 

o.to *? d e Y Oommis- 

sioner of the Presidency Division, and 
Mr (now Sir) A Earle are among those who disapprove Mr T. S Mac- 
pherson. Magistrate of Gaya, writes — 


“Like all the proposals which emanate from the same source, the proposal for the separation 
of functions is designed under the specious guise of sentimental gnevance to serve the self- 
interest of the promoters by nvettmg the yoke of the wealthy ana high-born more tightly on 
the necks of the humbler classes and concentrating all powers in the hands of the foimer and 
their satellite, the bar " 

Mr Walsh, Commissioner of the Bhagalpur Division, writes that — 

“ All the Collectors of this Division aie opposed to the scheme and consider that it is not 
required , that it will weaken the authority of Government throughout the country and that 
it is most undesirable that it should be introduced ” 


Mr. Ccurnduffi, District Judge of Patna, now a Judge of the Calcutta 
Court, writes 


“lam disposed to think that the scheme, which is unquestionably based on Bound theor- 
etical principles, ought to be tried somewhere, but I have grave apprehensions as to the result 
of the experiment, and I believe that there is a very real danger that it will, especially in 
Bengal, where, under the Permanent Settlement, the Colleotoi has no great authority as a 
Revenue Officer, weaken the position of the head of the district, who is, omnium consensu, the 
pivot upon which the whole administration of the country turns ” 

Mr W K Vvncent, a Judge of much experience, now Secretary to the 
Government of India in the Legislative Department, was entirely opposed to 
the scheme He concludes his letter by saying . 

am, I may add, entirely unable to agree with the view expressed by the Government of 
India that the changes proposed will strengthen the position of the District Officer as the 
representative of the Government of India Its almost ceitain effect will be the reverse and 
the danger is one that should be carefully considered befoie any action is fe».kftn , and if it is 
doomed to make the experiment, it should be done very cautiously in one Division." 

-Mr. -JfovDistrict Judge, 24-Pergauas, writes . 


, « A asked to criticize the preamble to paragraph 4 But one fact must be recognised 

tr i before any separation, is feasible. Unconscious bias there nay be m the District 

conviction Oonswvb Mm tkeu is m the Deputy Magistrate in 
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Some few of the officers attempt different variations on Sir Harvey 
Adamson’s scheme, holding that they are precluded from expressing any opinion 
on the merits of the question 
Mr Justice Ooxe writes : — 

“ I cannot really give you any opinion about the separation, of the executive and the 
■judicial, though I have devoted a lot of time and consideration to the papers To discuss or 
criticise a measure at all usefully a man must have at least a trace of sympathy with its object 
I have not this qualification I believe that the partiality of which the Government of India 
accuses its officers, and the supposed public belief m it, are pure figments of the imagination 
Of course the advantages to lawyers and oppiessive landlords, arising out of inefficient crimi- 
nal courts, are obvious Numerous adjournments mean high fees and enable the rich man to 
tare out his victim, but outside these two classes I do not think anybody m India wants the 
separation of the judicial and executive What is the good of shutting one s eyes to patent 
facts ? The mass of the criminal woik is not done by the exceptionally good Deputy^ but by 
the average one, and he must be driven If be is put under the proposed senioi Magistrate, 
he will not be diiven If he is put under the Sessions Judge and made independent 
. of Government, he will no more dispose of his cases in a leasonable tame, no more 
resist the dilatory tactics of the enemies of judicial efficiency than the Subordinate Judges and 
Mtmsiff do now s> 


Mr Justice Holmwood writes — 

"As for wbat is really desired by the people, I think it is beyond doubt that all they 
want is accessible courts presided over by an Englishman whose decision, even if ™«y do 
understand it or agree with it, they believe to be just and final The persons wha at prwoat 
complain of the union of judicial and executive functions in the same person are the lawyers, 
and zammdars who oppress their raiyats , the former because they foresee “creased litigation 
and greater powei of interference with the executive, and the latter because the District Officer 
with his present unimpaired powers is the only person who can bring them to boot 

These are the opinions of two judicial and not executive offioers and I 
shall later on strive, I hope successfully, to demonstrate that if separation were 
to be tned m any part of India, the very last place in which the experiment 

^^Th^non-official opinion is very instructive The Bihar Planters* Associa- 
tion are dead against the scheme, and the Anglo-Indian Association are no less 

firm M^ara^Sir Brody ot Goomar Tagore , wnting on behalf of the Bntwh 
Tndmn Association, which had already supported Mr Man Mohan Ghose, natur- 
ally found that the scheme did not go far enough for the Association They 
wished the Magistrate to be wholly under the oontrol of the High Court 

ec jf v.u e District Officer thinks it necessary that a Magistrate should be deputed to a plane 
to make any local enquiry or trial, be should apply to the District^ Judge , an e is 10 
Judge, if he so think, may send a Magistrate for doing this work 

This last remark affords a very good instance of the sense of responsibility 
for law and order which the Association possess 

The Bengal National Chamber of Commerce, through Hai Sita Nafli Ray 
y Bahadur, urge the same plea that we 

Views of the Bengal National Chamber of Commerce completely Subordinate the magis- 

tracy to the District Judge 

« In this connexion, the Committee beg to suggest that, of the two 

S^°£To3dbtt^ 

£ » *T *assg& 

’f^rrs%S t 

should, as hitheito, be recruited from the Provincial Service. 

The Bihar Bondholder.- Mnnatocm follow the British Lodiaii A^ooi^oii 
x«e aud ad0 pt the same phraseology They, 

View a of othei Asaomationa too, wish the magistracy to he under the 

Judge 

The Bhagalpur Landholder t AeeoonUm follow the same lines They 
want the Judge to oontrol the magistracy 

fortile transfer of a criminal case from one district to another 
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This remark is hardly intelligible, but it seems to imply that every applica- 
tion for t ransf er to the High Court is based on some soandalous action of the 
Magistrate A gross perversion of truth 

The remarks of the Orissa Association are amusing They agree to the 
separation of Judicial and Executive functions, but — 

“ the Association ventures to think, howevei, that the choice made by Government m giving 
this scheme a tiial m the districts of Bengal anl Eastern Bengal and Assam is not veiy happy, 
bum it is well known that there is a good deal of unrest in Bengal, not meiely dependent on, 
hut quite apart fiom, the dissatisfaction due to the combination of the Executive and Judicial 
functions, and it is veiy unlikely that the boon confened by the introduction of the scheme 
will do away with, or even mitigate, the uinest On the contiary, theie is the danger of the 
Executive asciibmg the difficulty in administering the country and controlling the people to 
the loss of then anthouty consequent on the sepaiation of the two functions 31 

The Association wanted the Magistrate to be under the High Court and 
the District Officer deprived of power to try cases under sections 108 and 110 of 
the Criminal Procedure Code 

The Eorible Mr F A I/armour representing commercial interests, was 
against the weakening of the authority of the Magistrate that the scheme 
involved 

The Ncmab of Murshidabad considered that — 

"tit© scheme will meet the requirements of the educated community to whose views it is 
undoubtedly a large concession, a continuance and satisfacfcoiy woiking of which will laigely 
depend upon the co-operation of the community in ensuung aud pieseivmg public peace JJ 

The opinion of Hawab Bahadur Saiyid Amir Husain, 0 I E , of Mozuffer- 
pur, includes the following passage ; 

“ After mature and deep consideration I am honestly and seriously of opinion that the 
separation of the two functions of District Officers will be disastious to the best interest and 
welfare of the people at large, though it will be exceedingly advantageous to the micioscopic 
minority which has at last succeeded m forcing its views on the authontLes of the day, and I 
am further of opinion that the introduction of the scheme is at least prematuie and most un- 
euited to the present time It should, theiefore, at least be postponed for a moie convenient 
season or period, moie especially m Bihai 33 

Nawab A F M Abdur Rahman writes — 

“ I beg to state at the outset that after very careful consideration and from my personal 
experience of the various districts in Bengal and Eastern Bengal, extending ovei many years, 
I am strongly in favoui of maintaining the existing system for the present without material 
alteiation ” 

Although he does not wish to ob]eot to the scheme of experiment on a 
small scale, he adds 

The change pioposed may weaken the power and position of the District Magistrate 
and impair the authority of the Government unless it is worked with great cantion and care 33 

Khan Bahadur Abdul Jabbar, GIF, writes two notes against separation. 
In the first he asks for a solution of the question by the employment of men of 
high character and good family In the second, he says that — 

“ the masses of the people complain of injustice, but they attubute it to ~what is called tho 
Vakil Baj 

I draw the special attention of my Hon’ble Colleagues to the second note 
by Khan Bahadur Abdul J abbar, which will be found in the appendices, as he 
represents the opinion of large number of persons who are not in love with 
the aims and objects of the Congress 

Saiyid Zahvr-uddm, Vice Chairman , District Board, and Honorary Magis- 
trate, Patna, writes 

“ I have carefully studied the literature of the problem, and ascertained the views of land- 
holders and legal piactitioneis who do not belong to the Congiess or to any association at 
which the pleader element preponderates or piedomraates , and the consensus of opinion is that 
no change in the present system is desirable “ 

It will thus be observed that the Muhammadan gentlemen consulted all 
agree with the British officeis that the change proposed will be disastrous «.nd is 
merely a Congress move The Maharaja of JBurdwan suggests the dissociation 
of the Collector from the police rather than from the Magistrate, and he urges 
great oaution 

“ Unforeseen complications might crop up and unnecessary jealousy and lll-feehng 
created between the Executive and the Judicial, which everyone knows exists new even as 
high as in the High Court 33 
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Sir JProdyot Oootnar Tagore writing as an individual is quite different 

from the same gentleman who wrote as 

s« p c Tagore 9 * mdmdoai opxmon Secretary to the British Indian Association 

In that latter capacity he advocated extreme separation, Magistrates being 
put under the Judges and so forth In his private capacity he writes — 

(< Separation of executive and judicial functions, under oidmary circumstances, is certainly 
unexceptionable Considering, however, the present situation of the countiy, the intioduction 
of the measure at this time does not seem to me to be expedient both fiom political and 
administrative point of view Executive authouty should, under existing conditions, be 
strengthened and not weakened, and means ought to be taken to increase its prestige and not 
dimi-niBb it It is inadvisable, I ventuie to think, to authonse, even expeiimentally m Bengal, 
the adoption of such a measure, for that would lead to the populai belief that Government, 
though it is acting cautiously, is desirous of depuvmg executive officers of some of theu 
most important powera Such a belief would be productive of incalculable mischief Safe- 
guards should by all means prevent abuses of executive authority, but no steps, I am fiimly 
of opinion, should be taken m the present state of unrest m tbe country, that would, even 
in the slightest measure, lower the position of executive officers in the eyes of the people ” 

This las t extract is most interesting on account of tlie light that it throws 
upon the manner m which the so-called leaders of the people in their capacity 
as Secretaries to Associations and such like identify themselves with advanced 
opinions which as private individuals they not only do not share hut actually 
repudiate 

Baja Bmkmtha Be Bahadur confines himself to ontioising some of the 
. , „ , details of the scheme but notes that — 

Opinion of other Indian non officials 

“ whatever may he the conditions in the advanced districts of Bengal, there is, to my 
knowledge, very little of the feeling of distrust and dissatisfaction alluded to in paragraph 4 
among the people or even among the educated community generally so far as the Oussa 
Division is concerned ” 

Then comes a senes of out and out advocates of complete separation 
Baj a Peary Mohun Mukherji, Raja Pramatha Bhusan Dev Bay of Naldanga, 
Baja Rao Jogendra Narayan Ray of Lalgola, content themselves mainly with 
approving the principles of the scheme The Hon’ble Babu Deva Prosad 
Sarvadhican after saying that the reform is needed in every district, that it does 
not go far enough, proceeds to illustrate what a practical and logical mind he 
has got by saying — 

“ Furthermore it would be an advantage to have certain executive functions say, for 
example, in connection with education, local self-government and even sanitation discharged 
by judicial officers whose tact and touch with the people and whose equable temperament 
would help in work of this particular kind being better done than by executive officers, who 
engrossed with their police and superior executive duties involving, nay, entailing lesser 
touch with the people, would necessarily be less accessible to them ” 

Thm most ludicrous mdioation of the writer’s mrad is further elaborated 
in another part of lus letter. 

Then there is Raja Kishori Lai Q-oswami He is another authority who 
accepts the scheme with a little suggested modification for controlling the 
Collector’s power further The Hon’ble Babu Radha Charan Pal follows 
suit The Hon’hle Babu Jogendra Chandra Grhose, ^Member of the Bengal 
Legislative Council, seems to halt between two opinions He approves the 
sohero * hut suggests that Judges and Magistrates should he recruited from the 
Bar ' which “ would prevent much failure of justice m sensational cases, 
when the inexperienced Judge or Magistrate has to deal with olever lawyers, 
and also in cases requiring judicial experience for fair trial ” but he adds — 

« ia my opinion also, if all judicial poweis be taken away from the head of the district, 
it would seriously afEect his prestige and usefulness ” 

I lTi oludfl m the appendices the opinion of Babu Bhupendra Nath Basu, 
„ „ because I have included important non- 

Babu Bhupendra ath Ba*u * opinion official o pini on on the other side I need 

hardly comment much on this opinion, but I cull a few choice phrases After 
stating that the administration of justice has been the chief bulwark of British 
rule in Tndiftj he goes on to assert the ridiculous proposition that this is entirely 
because of civil justice ; whereas every one knows that civil justice is not 
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popular in this country because of its rigidity in enforcing contracts under 
which the unsophisticated make over property to the money-lender He then 
says 

"Every Indian feels that the ciimmal law is ‘feiocions,’ — I may be pardoned for using 
this expi ession — any one reading the Indian Penal Code and not knowing anything of the 
country, would come to the conclusion that it was meant to operate in a oountiy purely inhabi- 
fed by ciimmal classes JJ 

As if any Penal Oode m any country would be interspersed with compli- 
mentary descriptions of its inhabitants 1 

"In Bengal," he says, "the English Civilian does not come into peisonal contact with 
the peasantiy and the people in the collection of levonue, he has but little opportunity of 
knowing them He sees the litigants in courts and laiely meets people except on ceiemomal 
visits the resnlt is that if a respectable person happens to be involved as an accused in a 
criminal case, may God have mercy on him 1 JPiom the Bench he leceives no consideiation 
to the police he is a neh piize and his fate can be better imagined than do 4 - cubed 
the worst of it is that the whole of criminal justice is in the hands ol the police ’’ 

Thus after showing to his own satisfaction that the police are all powerful, 
that criminal justice is entirely m their hands, he proceeds to lemark — 

"It has often been asked why, having regaid to the peace prevailing in the countiy, the 
security of life and propeity to an extent not enjoyed m India under any previous Government, 
there should be so much discontent, not only amongst the uppei classes, but even amongst the 
masses ? To those who know the country the answer is plain it is the system of administra- 
tion of criminal justice ” 

This is the kind of man upon whose advice Sir Edward Baker placed so 
much reliance — the man who puts down civil justice as the bulwark of British 
rule while the orinunal law is “ ferocious ” and the man who states that the 

C mt executive officer has no touoh with the people hut appaiently expects 
, if he had still less touch with the masses and saw only the litigants, he 
would do much better Finally after describing the state of utter tyranny and 
extortion to which everybody poor and nch is subjected, he speaks of security 
to life and property never before enjoyed Is it on such evidence that Sir 
Edward Baker remarked that “ our criminal courts lack the atmospheie of cool 
impartiality ?’* 

So far as Bengal was concerned this was the result of the reference Sir 

lentils of the reference to Bengal and the Calcutta Andrew Ff386T Urged, the abandonment Of 

High court summarued the scheme , the High Court criticised its 

suitability, eveiy officer of the Bengal Government including Collectors and 
Judges were dead against it The Muhammadans consulted were against it and 
some of the Hindus , while the only supporters were the adherents of the 
Congress While accepting it as half a loaf, they pleaded for an out and out 
separation and the subordination of the Magistrate to the Judges, for the 
appointment, promotion and transfers of the Magistrates to he taken away from 
the local Governments and placed under the High Court while the High Court 
itself peevishly stated that it had not tune even to give advice to the local 
Governments about transfers and promotions 

36 The letter from the Government of Eastern Bengal and Assam is also 

Better of the Government of Eastern Bengal and included 1U the appendices to this chapter 

. The Lieutenant-Governor Sir Lancelot 

Hare was dead against the soheme as he had been when he gave his opinion on 
the memorial some nine years previously He writes (paragraph 3) . — 

“ The view that the advance should he made with the greatest caution is strengthened by 
the fact that it is to be undertaken as a concession to public opinion, which is entirely swayed 
by lawyers m this matter, and bv the reflection that it mast proceed on theoretical lines, no 
new facts having been established and no new cncumstances having aiisen which would lend 
support to it since the attack made upon the present system was so conclusively disposed of in 
the correspondence to whioh the Government of India have referred The expressions of pablie 
opinion on this subject have been more numerous in Bengal than elsewhere, because lawyers 
aie ubiquitous in.that Shrovinoe, and the Lieutenant-Governor ventures to deprecate the sugges- 
tion, made both in the Government of India’s letter and m the speech of Sir Haivey Adamson, 
that a change is called foi in Bengal and in Eastern Bengal and Assam which is not desirable 
elsewhere ” " 

He proceeds to take exception, to the various features of the scheme remark- 
ing upon the criticisms of the High Court He likewise condemns the High 
Court’s preference for putting the Magistrates under the Judge He then, m 
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accordance with, the Government of India's orders, makes so me proposals for , 
carrying out the scheme should they insist upon it 

He expresses strong preference for a more gradual system of separation to 
be effected by posting Additional District Magistrates to certain districts, the 
District Magistrate being gradually dissociated from magisterial work There 
is no mistaking Sir Lancelot Hare’s attitude in paragraph 18, He states that 
the term * experiment ’ is a misnomer He writes . — 

"The so-called experiment will give us but little experience, as the mam feature of the 
scheme, the absolute sepaiation of the magisteiial branch of the seivice from the executive 
branch, cannot be earned out until the scheme is extended to the whole or gieater part of the 
Province, and, as Mr Nathan points out, this change will take many yeais to produce its full 
effects Moieovei, Sir Lancelot Hare regrets that he cannot but view this separation with 
apprehension 

“ The divorce of the Magistrates from a practical knowledge of the revenue conditions 
of the province, from personal acquaintance with the inne r working of the police, and from the 
intimate knowledge of the wants and conditions of the people, which is provided by work on 
survey and settlement proceedings, as Sub-dmsional Officers, and in other executive appoint- 
ments, will he fraught, in his opmion, with grave danger to their efficiency, and the substitu- 
tion of a higher standard of knowledge of the law, to be utilised Bolely within the four walls 
of a court, does not appear to him, to afford adequate compensation ,J 


8 *1 The experimental Boheme launched by Sir Harvey Adamson and Sir 
The Adamaon-Rigiey experimental Boheme Herbeit Risley is thus condemned by the 
generally <ondemned . two local Governments concerned and by 

other officers It did not find favour with the High Court and it did not satisfy 
that section of the Press and politicians who wish to rob the executive of their 
authority In these circumstances it might have been expected that the scheme 
would be dropped, but this was not done None of these opinions, whether of 
local Governments or of their officers, Commissioners, Collectors and Judges, or 
of persons like the Muhammadan gentlemen consulted and some of the Hindus 
were accorded the slightest attention The only action taken was to refer the 
question back to Bengal in order that the views of Sir Edward Baker, who 
tka ™ was the real author of the scheme, and 


Th* scheme raferxed again to Sir Edward Baker 


had meanwhile succeeded Sir Andrew 


Eraser as Lieutenant- Governor of Bengal might give his opinion upon it 
Sir Edward Baker’s reply of the 11th June 1909, is reproduced in the ap-/ 
pendioes to this chapter ‘ Sir Edward Baker begins by reiterating his former 
views as to the want of impartiality m the criminal courts and the distrust of the 
people in them, which is the starting point by which all advocates of separation 
always begin by begging the question at issue He then goes on to agree with 
Sir Andrew Eraser that the Judge is not the proper authority to supervise the 
magistracy The solid opinions against the scheme he describes as the conse- 
quence of temperament and inherent dislike of constitutional change rather 
than of any reasoned consideration of the measure Amidst a good many para- 
graphs about the merits of the scheme, aud his firmness of his belief mat the 
system would strengthen and not weaken our hands, he shows that he has 
serious misgivings, or at any rate, that he has not the courage of his convictions 
and he ends by being reluctantly obliged to lecpmmend -the postponement of the 
Postponement of its -introduction xecownended soheme But he is quite ready to throw 

even by him . the whole responsibility upon the Govem- 

ment of India It is very likely that they may not take an equally serious 
£**. ^l^ions to the immediate introduction, and if so he and ms officers 
wUl do their best to carry that out TTa r.^ n give an opinion in his -private capa- 
city as he did in Bengal in 1900, for the reference made to him was personal, or 
with the comparatively restricted responsibility of a Member of Council noting 
upon a case of another Department with which he was not directly concerned, he 
dared to premise that everybody who disagreed WLth him was prejudiced, but 
when it came to him to decide as the officer responsible for the peace and order 
of Bengal his confidence failed him He did not believe that the soheme w ould 
weaken the executive, but as most people did owing to temperament and pre- 
judice, their prejudices must prevail and the scheme must be postponed unless 
indeed the Government of India would be kind enough to accept the responsi- 
bility which he, the Lieutenant-Governor of the Province, was afraid to accept, 
in which case he would cheerfully acquiesce Similarly as will presently be shown 
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Sip G- Fleebwood "Wllson^s note 


Sir Harvey Adamson as Lieutenant-Governor did not wish to look at the scheme 
any more 

38 When the case came to he considered again in Council at the beginning 
of 1910, Sir Herbert Bosley was acting as Home Member He once more 
reiterated his views as to the strengthening of the executive which would result 

from the scheme but he also acquiesced in 
Lord Mmto'g observations its postponement Lord Mrnto's comment 

was — (the only comment he committed to paper from first to last on this case) 

“ I have always been in favour of the principle of separation and have no doubt that it 
will eventually he brought about But for the present, postponement rs unavoidable Finan- 
cial stress alone would render the required re-orgamsatiou impossible, and foi political reasons 
it would not be advisable to take the question up at the present moment 13 

Everybody agreed with Jjord Mmto but 
the Hon’ble Sir Guy Fleetwood Wilson 
noted — 

“That when the time comes for trying the experiment I think it will be for consideration 
whether it should not be tried in some province other than the two Bengals ” 

Before a draft despatch could he prepared to the Secretary of State, Sir 
v « a * vi i * i -to — - — - Harvey Adamson had proceeded to Burma 

M L iitenaiit-Goyemor and Sir Harold 
Stuart had gone on leave Mr Earle who succeeded as Secretary, in putting up 
a draft, wrote that it had got beyond the stage on which he could note hut if 
he had been noting he would have brought out dearly that the goal at which 
the reform party were aiming was the complete subordination of the magis- 
tracy to the High Court The late Sir John Jenkins who had just joined the 
Council disapproved of the whole policy but did not at that stage wish to inter- 
vene as the modified proposals in the draft despatch did not, he thought, actually 
Draft despatch, modified at sir John Miller’s endanger the situation The draft was 
u “ tence somewhat modified in deference to Sir 

John Miller’s views and the Government of India issued their despatch of 21st 
July 1910 To this despatch Sir Harvey Adamson’s famous budget oration 
formed an enolosure and with it has been reproduced in the appendices to this 
chapter. Apparently Sir Bobert Carlyle did not wish to sign this despatch hut 
the printed oopy contains his signature. 

39 The scheme put before the Secretary of State in that despatch was nothing 
inadequacy of despatch except as presentation of but the scheme sketched by Sir Harvey 

the A-damson-Risiey soheme . Adamson, but the despatch did not at- 

tempt to deal with a single one of the criticism of details by the High Court or 
by those who tned to give it effect, including the proposals of Sir Edward Baker 
himself It was deliberately concealed that the scheme would not satisfy the out- 
and-out separatists while paragraphs 3-4 dispose of the thousand pages of opinion, 
of which 900 at least are totally opposed to separation in any form, by the 
simple expedient of brushing them aside There was in fact no attempt to convey 
to the Seoretaryof State the arguments of some of the greatest administrators 
m India Sir Harvey Adamson’s reasons m favour of a change or Sir Edward 
Baker's note of 1900 are allowed to outweigh the whole of these opinions 
The careful analysis of the opinions made by Sir John Hewett and Sir Denzil 
Ibbetson might never have been written, unless the Secretary of State and Ms 
advisers waded through the thousand pages of pnnt which remain recorded m 
the proceedings of the Government of India but were not annexed to the des- 
patch There “Was nothing to show the Secretary of State that the arguments 
about the subserviency of the Magistrate and the suspicion of the people in the 
fairness of the Courts have been refuted over and over again not only by the 
highest executive officers but by some of the most experienced High Court 
Judges, Sir Henry Prmsep, Sir B. Benson, Sir Arthur Strachey and others. 
N or could the Secretary of State get to know the fact that the very areas in 
which Sir Edward Baker suggested that the experiment should he first made 
happened to be the Presidency Division of Bengal demonstrated by Mr J am.es 
Mun.ro to be the most criminal part of the province' Finally on the ground 
of the cost being prohibitive and the change neing at the time particularly in- 
expedient, the despatch fell back upon the rather vain hope that the introduction 
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of an additional District Magistrate might possibly prove the ultimate solution 
of a thorny question 

With great respect I cannot regard that despatch as anything but half- 
hearted If there was a really great abuse 
a half new ted despatch to be ref ormed it was wrong to cast it 

aside alm ost indefinitely The whole thing was nothing but a pohtical sop to 
the lawyers of Bengal justified on the opinion of two men, Sir Herbert Risley 
and Sn* Edward Baker that the powers of the executive would be strengthened 
and not we ak ened, although the Congress and the Bengali Press have all along 
proclaimed separation to he the one means for curbing the executive which it 
is their avowed policy to weaken. The strength of the belief m the scheme 
is contradicted by the attempt at the end of the despatch to fall back upon the 
provision of an additional District Magistiate as a step in separation and the 
opinion that this measure might form the solution of a question of this kind 
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CHAPTER VIII 


The present stage op the question 


40 To the Government of India despatch written m July 1910 the Secretary 

seoietary of states rapi y Stat £ l eplied . b ? despatch in January 

1911 which is included m the appen- 
dices to this chapter The first five paragiaphs of the despatch merely 
summarise m brief the recommendations made by the Government of 
India The only statement made m those paiagiaphs which seems 
carelessly worded m the papers as I have piesented them is the statement that 
Sir Harvey Adamson’s scheme was accepted m punciple hy the two Govem- 
ments of Bengal and Eastern Bengal Sir Andrew Eraser had lejeoted it m toto 
and although Sir Edward Baker may have accepted it m principle he had had 
to make several modifications which greatly added to the cost of the scheme 
The Government of Eastern Bengal ana Assam cannot, however, he said to 
have accepted it even m principle Sir Lancelot Hare worked out the tenta- 
tive scheme because he was directed to do so but he made it clear — 

(i) that it was merely a concession to lawyers not required hy the 

circumstances of the country , 

(ii) that the educational development of Eastern Bengal and A gsam 

upon which Sir Herbert Risley had laid such stress in his letter 
did not justify its application to East Bengal , 

(in) that there was no more need in Bengal than anywhere else ; 

(iv) that he regarded its introduction with some misgivings , and 

(v) that he expressed ^ a strong preference for proceeding gradually 

through the device of having an additional District Magistiate m 
heavy districts 

Lord Crewe then proceeded to suggest that while in general accord with the 
Amendments suggested Government of India s proposals and 

prepared to consider any form of scheme 
submitted when the time is npe, that the title of senior magistrate under the 
scheme should preferably he altered to that of Assistant District and Sessions 
o udge Secondly he asked whether there was any real necessity for relieving 
tne stan: of subdivisions! magistrates of their administrative functions Einallv 
he wanted the preventive powers of the Distract Magistrate further streng- 
thened Obviously therefore Lord Crewe is not convinced of the necessity of 
separation down the lone and he asks us to reconsidei this It is clear that 
separation as such is unnecessary and that the recommendations which I shall 
make m my last chapter will remove any of the last vestiges of the risk of lm- 

£Sf+ r J^ e ofpowerwluch may perchance still survive and we shall not find the 
Secretary ox State likely to oppose us 

Sir Archdale Earle and the late Sir John Jenkins were opposed to any 
Depsxtment 011 Seoretor y conversion of the Senior Magistrate under 
v , , , , that scheme into a Judge They had no 

tb ° ^-divisional officers out of the scheme but 

Ztit E en, i!: e powers of the Distract Magistrate, this question they said 

• th ® genera 1 amendment of the Criminal Procedure 
Code which was then and la still under consideration It was decided m 

Correspondence cent to all local Governments Council that the local Governments COn- 

w ..3 0 _. a _ _ cemed should he consulted and the ooraes- 

SthoShtCtS^ h ? 8ir Jo f n J f nldns, Section to all local Governments as, 

W ? nly °™ cemed Bengals, the scheme 

adopted there might eventually have to be extended to them 

in+AW i5;^ repll i j local Governments are to some extent shorn of the 

w ° uld otherwise attach to them hy the faot that the introduc- 
fi eme , of 86 P ara ^° n 18 regarded by several as inevitable The 
Government of Bengal expressed a strong preference for the term “Chief 

Views of Bengal Government ^Magistrate T>ut rightly pointed out that 

exclusion of tie sub-d^ional magoSS SlSS 
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of the whole project Sir "William Duko is totally opposed to any separation 
as I have the best of reasons for knowing and he hints at this in his letter, but 
he regarded the matter as res judicata, and merely pointed out that the reform 
would not satisfy those in favour of separation He quotes the words of the 
Hon’ble Mr Goswami “ This modicum of reform will fall so far short of 
popular expectations that far from evoking gratitude it will revivify popular 
discontent ” 

The United Provinces Government suggest that the new senior magistrate 

United Provinces Government ^ 0U } d be Called district magistrate, the 

chief executive officer remaining as Col- 
lector or Deputy Commissioner They agree that the separation, if carried out 
at all, would have to go all down the lme It seems clear above all, the 
letter says, that the scheme of separation must be earned out either m whole 
01 not at all 


The Punjab Government was opposed to any separation at all but agreed 

Punjab Government ^ lth , tbe United Provinces Government 

that the new officer should he the dis- 
trict magistrate for the purpose of the Criminal Proeedure Code, the Deputy 
Commissioner being empowered with preventive powers As regards the sub- 
di visional officers, the Lieutenant-Governor referred to the letter of the Punjab 
Government of 1901 and said that those who were against separation may veiy 
well think that if the present distuet magistrates are depnved or their 
poweis the citadel is, so to speak, surrendered and what happens to the outworks 
is comparatively unimportant The lettei concludes by pointing out the impos- 
sibility of dual control over the subordinate magistraiy The Eastern Bengal 

Eastern Bengal and Assam Government Government thought that the title of 

“ Chief Magistrate” would be the best and 
was ready to exclude sub-divisional officers from the scheme The Lieutenant- 
Governor was of course writing from the point of view of a suppoiter of the 
union In a demi-official of the same date Sir Charles Bayley said that if the 
scheme were to be earned through and extended, the district officer should he 
called Deputy Commissioner and the senioi magistiate should be called district 
magistrate He thought the time moppoituuo for any change The Madras 

Madia* Government Government confined itself to approving 

the term “Chief Magistiate”, but was m 
favour of maintaining the existing system as legards sub-divisional magistrates 

Bombay Government Tbe Bombay Government took the 

strongest exception to the whole scheme, 
repeating its conclusions of 1900 (quoted in Chapter IV) which was still the 
unanimous opinion of the Bombay Council The change, in Sir Geoige 
Claike’s opinion, m this Presidency at least, would not he liked by any one 
specially dunng unrest and agitation 

The Burma Government (Sir Harvey Adamson) gave its opinion that tho 
Burma Government tltle “Senior Magistrates” might be “Civil 

. Judicial Magistrate,” that the separation 
should extend to the suh-divisions although it might start with district 
magistrates In paragraph 5 Sir Harvey Adamson explains that the matter 
will settle itself by evolution In unimportant places district magistrates 
had to he empowered to try cases under section 30 of the Criminal Procedure 
Code so that district magistrates in the heaviest districts now try very 
few cases whilst (special township magistrates had had to be appointed to 

Sir Harvey Adamson's remarks analysed relieve and help the Suh-dl Visional officers 

Sir Harvey Adamson’s lemarks are true, 
perfectly true, but what has become of the evil of the magistrate being under 
the supervision of the distuet magistrate, and of the district magistrate being able 
to try cases and having appellate powers ? Does Sir Harvey Adamson still feel 
the want of an impaitial atmospheie and regard the alleged belief in the want of 
impartiality of the Courts to be so seuous that the opinions of the most experi- 
enced administrators of the country must he brushed aside in favour of a conces- 
sion to- agitation ? Does he still feel that the complete exclusion of dis trict 
magistrates from magisterial powers is a necessary measure in order to strengthen 
the,- executive ? Not a hit of it He wants to leave things as they are and trust 
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to time so that under the existing system there will be more and more division 
ot labour without separation of functions It is a oomf ort to find that Sir Harvey 
Adamson, removed from the influence of Sir Herbert Bisley and Sir Edward 
Baker, has recovered his judgment and forgotten the day when he described as 
“ complacent Commissioners,” to use his own significant expression, the many 
honourable men who refused to sacrifice their own. conviction beJtoie theshimeol 
political expediency He has mdeed returned to the days when he wiote asl Com- 
missioner of the Mandalay Division*' that “the division of poweis is quite 
contrary to oriental ideas of the fitness of things and it would infinitely weaken 
the administration than which there could be no gi eater evil in India In 
England the preservation of peace, the suppression of ciime and the punishment 
of criminals are mere matteis of routine In many parts of India they are the 
very breath of life of the administration They are very closely connected 
together and they cannot be kept in separate and independent hands without a 
loss of strength that would he disastrous ” What other comment can bo there 
than this ? Philip was sober once , then when in Council he was drugged, now 
he is once more m his sober senses 


42 The last of the opinions of the local Governments is my own written as 

Central Provinces Chief Commissioner of the Central Provin- 

ces It represents the convictions not of an 
official lifetime but convictions formed after an official lifetime At the time I 
wrote it I expected to be Chief Commissioner until June 1912 but before the 
final proof was passed I was called to Council to take the place of the late Sir 
John Jenkins I invite the attention of my Hon’ble Colleagues to that note 
because to do otherwise would be to exclude the representation of a minor but 
still important province But I wish to be perfectly fair, and I have added to 
that note a oopy of a memorandum written at my request by Mr H Stanyon, 

Ml stanyon’s Memorandum Additional Judicial Commissioner, Central 

Provinces I particularly asked him not 
to hesitate to criticise my note and to state his gen uin e opinion Mr Stanyon 
has quite an unique knowledge of the people m three Provinces ; he was horn in 
India, he was brought up among the people, he then went to England and became 
a barrister and he practised for 16 years in moffasil courts He was m 1897 
appointed as Sessions Judge and ever since that year till now he has been on the 
bench of the looal High Court Mr Stanyon disagrees with my conclusions in 
two or three matters, but even if all his points are conceded he gives the very 
strongest reasons based on his own knowledge and experience for his belief tha t 
separation of these functions will be the downfall of British authority In matters 
of criminal administration Mr Stanyon’s experience is unique and most val uab le 
He can speak the language like a native of the country, and his knowledge 
of facts as well as of the magistracy and police is most intimate TTi« note 
contains also many valuable remarks and suggestions as to the relation 
which ought to subsist between judicial and executive officers and the necessity 
of co-operation between them As regards the points of difference 
between Mr Stanyon and myself. Sir Harvey Adamson might not 
have actually given utterance to the particular words, but the inference that 
the people were justified in saying that the cr iminal courts were not absolutely 
impartial is an inference which no person could fail to draw from them. I think- 
that Mr Stanyon makes insufficient allowance for the ease with which a Magis- 
trate, who has been taken to task by the Sessions Judge for convic ting in a 
particular case, can excuse hi m self by saying that he was influenced by the 
views of his District Magistrate The truth of this excuse is never tested, 
though the statement may be quoted and may prejudice the case. However, I 
do not wish to take up time in discussing these differences of nn eaHen-hial points 
with Mr Stanyon. He is by experience, training, and instinct a judicial 
officer, and is fully alive to the judicial aspects of the case, yet he is empha- 
tically of opinion that the separation of functions would be a calamity. 

43 With the study of these opinions! the case is brought up to date and the 
Government of India have now to decide what course to adopt In the next 
Chapter I state the case in its most modem and recent aspects, and in my 
Chapter I put forward certain recommendations. 


* Vtde page 19 supra. 
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CHAPTER IX 


The modern aspect op the case 


44 I have now in the preceding chapters brought this long controversy up 

Evolution of the function of the Dxstnot Magxe- to date, and it only remains for me to set 
t»te since 1848 out the modem aspect of the case as it 

stands to-day 

The whole setting has completely changed since the days when Sir John 
Peter Grant wrote his minute, when theie was no separate department of police, 
and when the District Officer was himself responsible for the investigation and 
detection of crime with the aid only of daroghas on Its 25 per month 

The papers contained in Mr Quinton’s compilation show how, after several 
attempts at administering criminal law by civil Judges had tailed, the present 
system of making the district officer also the Chief Magistrate was indepen- 
dently evolved m the three Presidencies and in Northern India as the only safe 
method of administering the criminal law. No longer is the criminal law 
confined to antiquated regulations The Indian Penal Code, the several 
Police Acts and successive Codes of Criminal Procedure have laid down the 
respective functions of the police officer, the Magistiate and the Judge Old 
arrangements by which the Commissioner was Sessions Judge, and the Collec- 
tor the District Judge have vanished everywhere; they were make-shift 
arrangements required for the economical administration of poor and backward 
tracts They have all passed away, and no longer can the District Magistrate 
be described as thief taker, nor does he fulfil the functions of a Judge 
Purther and further he has receded from the actual trial of cases. In every 
case in which an accused person has a genuine suspicion of magisterial bias, 
he can apply for transfer and this power is not a dead letter Rather is it 
constantly, and indeed m Bengal consistently, abused Even m the cases in 
which a District Magistrate can have no personal bias but has himself given 
orders for the prosecution upon facts which have come to his knowledge or 
suspicion, he cannot try the case himself nor does he wish to do so 

The subordinate magistracy has also changed and is changing Pormerly 
they were recruited from the ranks of ministerial officials whose habits of t aking 
orders when m doubt induced them to make untimely reference to District 
Magistrates. Now the magistracy is being filled by educated men with 
University degiees The complete independence of the Magistrate quoad the 
oase before him has been dinned into their ears and has now become an article 
of faith with them Everyone knows that some Magistrates, European and 
Indian, entertain a strong distrust almost amounting to bias against the police 
AIL the old catch- words and * ad eaptandum ’ phrases, with which the separatists 
assail our ears, are no longer applicable The old chimeras of private * chits * 
to Magistrates, and the promotion by the percentages of convictions, even if 
they ever had any reality, are extinct and have disappeared In my ten years 
as Commissioner and Chief Commissioner, I never onee knew a oase in which 
the percentage of oonviotions in any Magistrate’s court was even reported upon 
or made the basis of any recommendations At no time were the accusations 
of bias and abuse of powers other than gross exaggerations To-day such 
accusations are sheer perversion of facts Yet every separatist article in- the 
press, evexy speech in favour of separation serves up the old familiar language 
of prejudice whereby to hoodwink the British publio and obtain its support 
in order to serve the totally different end of the agitators 


45 But there is one extraordinary fallacy underlying the whole cry for 
„ „ „ , .. . . separation, which has either never been 

by the separatists or is wilfully 
ignored by them. Every criminal oase which arouses public attention is made the 
text for a fresh outcry ror separation ; but m every case of this kmd, it is not 
the conviction of an accused person by a subservient magistracy but his prose- 
cution at all that cause the outcry Now whatever system were to he followed, 
prosecutions must be launched by somebody, the police, the district officer, or the 
magistrate If the magistracy were separated off into a judicial body they could 
not he charged with the duties of prosecution, because to charge them with this 
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duty ■would be a negation of the objects of separation The police and the dis- 
trict officers must therefore in any case be the persons to set the law m motion 

for example, if all the allegations made 
Separation would not have prevented the Midna- against Mr Donald Weston and the police 

pui 0Me officers m the Midnapur case had been 

true, all the incidents alleged might equally have occurred under the most 
complete system of separation 3f only some of these persons were to stop to 
think for a moment when they cite their instances they could not but perceive 
that the alleged hardship to alleged innocent persons brought before the courts 
are only the direct oonsequences of their being prosecuted at all Once they 
are put on their trial the action of the Magistrate or the Court is so circum- 
scribed by the Codes, by the powers of transfer, by application to the High 
Court, and so forth, that their oonviotion becomes a matter of great difficulty 
and cannot be arranged to order at the discretion of the District Magistrate. 

Any idea that the separation of functions would prevent the police or the 
district officer from prosecuting persons whom they believed to have broken the 
law is a complete delusion But if it were not a delusion, it would he the 
strongest possible argument against separation 

There are other ridiculous assumptions made by the out-and-out separatists 

Other false assumption, of the sepualisb which Can Only gO to show hOW utterly 

they at e lacking in any sense of proportion 
It is commonly said for instance that a Magistiate having read the police report 
is no longer capable of taking an impartial \iew It might just as well he urged 
that a Magistrate having examined a complainant and issued process against an 
accused person is no longer able to be impartial ; that a Judge who has read the 
committal proceedings of the Magistrate cannot he expected to give the accused 
affair trial , or that a court that has heard the prosecution case and charged the 
accused ib no longer competent to hear the defence It is by stupid fallacies 
like these that the case for separation is propped up To judge from the picture 
drawn by separatists one might suppose that the District Magistrate and his 
myrmidons, the subordinate Magistrates, are in league with the police to seize 
anybody against whom the police, or the Magistrate may have a spite , that he 
is hauled up, that his conviction is a foregone conclusion, and that the TT-igTi 
Court, the palladium of justice, is the only safeguard between a band of cruel 
oppressors and their innocent viotuns 


46 Let us throw aside for a moment all these crude absurdities, and examine 

Secret of the success of the existing system What IS the secret Of the SUCCeSS of the 

present system The gieat seoiet of the 
success of the present system i9 that the police have above them not a partisan 
who will always see eye to eye with them, hut a man whose training as a 
Magistrate gives him a sense of responsibility A man who is m the habit of 
looking at both sides of the question is a much better supervisor ol the police 
than a man with whom the prosecution of offenders is the principal and guiding 
object of his life’s work Even with the improvement of the ponce service «.~nH 
with the better educated Dislnct Superintendents of Police that are now grow- 
ing up, there must generally he some lack of judicial perspective, and of nice 
sense of proportion This wider point of view is supplied by the general super- 
vision and control and the all-round experience of the District Magistrate 

. 0° other hand the responsibility for the maintenance of law and order 

“ the S reat corrective of the ultra detached view to whioh a magistrate may 
become inclined, and it is only the executive responsibility of the district 
magistrate and his subordinate magistracy which keeps the magistracy from 
falling into the groove of the ordinaiy oivil court People are apt to ask, if 
Munsifis and subordinate judges can be trusted to try the civil oases of the 

, Ob]6otvon lor a wparate mugutraoy OOUnt y Without executive supervision, 

OTX • , , , ,, „ , „ why they or men of a similar class 

appointed to the courts of a separate magistracy, should not he entrusted also 
wren criminal work ? 


I do not wish to impugn the merits of these judicial officers : many of 
tkemare very good lawyers and many of them do their best to administer 
justice But to suppose that they enjoy the oonfldenoe of the people in any 
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special degree and in marked oontra-distinotion to the want of confidence felt 
in the magistracy is an assumption entirely unwarranted In this connection 

I will tell my Hon’ble Colleagues a story 

Need «>£ European supervision urged by Mr ‘When I Was m Madras last August, Sir 
a 40 Murray Hammick, then acting as Governor 

of Madras, informed me that at Oocanada the Hon’ble Mr Subba Rao had im- 
pressed upon him the necessity of s ending a European District and Sessions Judge 
to ilia Godaven District, on the definite ground that the Munsiffs and Subordinate 
Judges were not properly controlled by any Indian superior officer Sir Murray 
TTflnoimnTr rather twitted him upon the inconsistency of his request with the 
constant pressure that he put upon the Imperial Uounoil to employ more 
Indians in higher positions Mr Subba Kao was however unable to perceive 
any h um our in the situation and merely reiterated his request to the Governor 
on the ground that these subordinate judicial officers were not properly supervis- 
ed and were getting out of hand 

But whatever may he the merits or demerits of our civil judges, the dis- 
„ . , x t ,, posal of civil cases is not comparable at 

Disposal of cnnl and ciimmal suits not comparable ^ ^ ^ disposal Of Criminal Cases 

The civil judges are deciding oases between A the plaintiff and B the defendant 
They decide mem on the balance of probabilities and on the various law points 
that may arise Unless they are corrupt, which is no doubt rare, it is no easier to 
decide for thn defendant t.ha.n for the plaintiff There is no question of benefit 
of the doubt : whichever way they decide the party unsuccessful has the right 
of appeal But criminal cases are entirely different The Court is the magis- 
trate, and is bound to do its best to arrive at the truth of the matter under 
enquiry The plaintiff is the Government and the plaintiff is always the same ; 
and if the case is decided m favour of the defendant, the p l ainti ff has no nght 


of appeal 

In simple and straight-forward cases where the accused is a poor man, there 

„ may be little difficulty , but in difficult 

Tentooy to soqiut wh*n acoosed ib xofluontial ^ Qr ^ aocused influential, _ it 

is far otherwise It is far easier to acquit than to convict It is easy to give 
the accused the benefits of timid doubts, to find discrepancies in evidence, and 
to win the cheap applause of the bar library or the press by discharging an 
important accused person The magistrate may, if he convicts, find his judg- 
ment reversed ; if he acquits his order cannot be challenged ; for, very naturally, 
the limited power of appeal reserved to a local Government by the Code is 
exercised very sparingly, and TTig h Courts are most unwilling to interfere in 
appeal cases from acquittals except in test cases of legal interpretation or unless 
the miscarriag e of justice is so patent and flagrant that the release of the 
accused person would be a public scandal. Even under the present 
system a separatist like Sir Edward Baker admits that subordinate magistrates 
have a biaa m favour of the accused Is that bias likely to be less when the 
magistrates have been entirely cut off from all executive responsibility for peace 
anti order ? The Ma,iira« papers show us that even the stationary sub-magistrates 
of Madras on R125 and RI50 give themselves the airs of little High Courts, 
and this is in spite of the fact that though they have been separated from Tahsil- 
dars, yet they are still under the supervision of sub-divisional and district 
mag istrates What would have happened if the sub-divisional and first class 
magistrates were to beoome imbued with similar sentiments ? Then would surely 
. arise the deadlock predicted by Sir Ere- 

deriok Halliday iu which a feud would 
ensue between the police and the magis- 
tracy If crime increased, as it is even now increasing, in India, partly because 
of the difficulty of securing convictions, the executive officers would urge that 
they were powerless to restrain crime if the judicial magistrates would not 
conviot , while the magistracy would retort that the police sent np false oases, 
or that their investigations were so badly done that they were bound to acquit 


Eurthermore, it is not merely enough that the magistracy should not be 
b iass ed in favour of the accused , but it is requisite that they should not be 
indifferent to the escape from punishment of the guilty under the present 
syst em this attitude of in difference is held in check only by the supervision and 
. support of the district magistrates 
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But there -would be a still great danger in the complete divorce of the 
magistracy from executive responsibility During the late unrest there was 
grave reason for suspecting that a good number of the subordinate civil 
judiciary in several parts of India were tainted with sympathy for agitation, and 
even if they had no such sympathy, the political and social pressure put upon 
them to give a political tinge to their decisions would he enormous and such as 
the ordinary European can hardly realise 

It must not be forgotten that to release the magistracy from the sobering 
i nfli i ttnnpi of the district magistrate, does not also release them from the political 
and social influences of the Bar libraries, the press, and the neighbours among 
whom his life is oast If m process of time, the magistracy should become 
hostile to the executive Government, the position of affairs would become very 
„ , , , grave indeed Antipathy between the civil 

Jg£S£** P y y judiciary and the executive is undesirable 

enough, but antipathy between, the ma- 
gistracy and the executive would be a calamity That these are not imaginary 
evils are well illustrated by a piece of information for which I have good 
authority. One of our Berar Commission, a Mahratta Brahman himself, paid 
a visit during a short holiday to the Southern Mahratta country Accustomed, 
as he was in the Central Provinces and Berar to find cordial relations between 
judicial and executive officers and loyalty among the judges, he was greatly 
joomfied to find the spirit of ill-feeling that had arisen among the judicial officers 
in Bombay The judges m receipt of salaries from the Government, had actually 
ostracised a caste fellow who had offered pan and garlands to the Commissioner 
47 It is idle for the separatist to appeal to English precedents, for the condi- 
. ^ TTn„i -t, *«*»i«*. „ 1lD turns of the two countries are totally 

disstimlar, and it is that very essential 
difference between the two countries that makes the separation of the magistracy 
from the executive so impossible In England there is no mistrust of the police, 
nor is there the slightest nsk that the magistracy and the police will become 
antagonists In India the police are mistrusted, and even with their executive 
responsibility the magistracy is apt to become antipathetic to them I know 
this from my long and personal experience in the Central Provinces, and I have 
had the same confirmed by many persons who have equally long experience of 
their own provinces In England public opinion is strong in support of law and 

Public sentiment in India geneially favours the W .° f 

accused _ judiciary lettmg loose powerful criminals 

on society would create a public uproar j but m India such public feeling as 
there is, is all on the other side Can anyone recall any impor tant case when the 
accused were not Europeans or police officers, in which the native press in 
India do not start on the assumption that the accused is the innocent victim of 
oppression, in which they do not lament his conviction and jubilate upon bis 
release ? Does not everyone know that when any powerful z aamndar or any pro* 
min ent man is brought before the Courts, outside the circle of his personal 
enemies, the pubho sentiment is all in his favour TTi« crime is forgotten, denied 
or palliated. The Indian public might in hot blood lynch a rna.n but in cold' 
blood they would like to see him released, all except the humble men who dread 
his oppression but are afraid to speak out their minds until he is safely puir 
away m jaal It must not be forgotten that it is a feature of Indian sentiment 
that the pu nishme nt of the o nrnmal does not undo the consequences of th e 
crime, and this being the case, that his punishment me rely adds one more injury 
instead of obliterating the first one 

The deterrent effects upon society if crime is punished, and the loo sening of 
the bonds of law and order if criminals esoape, are not at "all re alis ed by the 
vast majority of> Indians That is the essential difference between England and 
India, and that is the reason why it is impossible to set up in Tndia a system 
which, may work in England, but which can only work in a country where 
there is the strongest sentiment in favour of tbft law 

48 But there is one more reason why we could not safely create these separate. 

political reasons for qot creating sepajajc tubunois tribunals "We are aliens in this - country 
_ , , and we cannot entrust the uncontrolled 

administration of criminal law to persons who may he or might at any tim e 
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become disaffected towards our government in this country. Can anybody doubt 
that a magistracy removed from all executive supervision would be more likely 
to become disaffected than a magistracy working m close co-operation with the 
District Magistiate P The anecdote that I have told of the judges in the 
Bombay Presidency is an apt illustration of the truth of my contention If 
such a situation should anse what incalculable mischief might be done before it 
could be rectified ? The evil would necessarily be gradual and insidious, and it 
would have to become very pronounced before any drastio action could be 
taken The drastic action would have to be a sort of Pride’s purge applied to the 
magistracy, and a complete reversal of the whole separation policy verily pre- 
vention is better than cure Can we afford to neglect the warnings of so many 
of the most eminent administrators in India, and in favour of what ? In favour of 
a cry of the Congiess sandwiched m among other cries for self-government on the 
colonial system, permanent settlements, and the lepeal of the Arms Act 

What sense of responsibility oan be attached to the men who at a recen^ 
public meeting m Calcutta tacked on a resolution for the separation of judicial 
and executive fuuctions, to a condemnation of the Pnvy Council and of the 
judges who had heard the Midnapur appeal, and to a resolution commending the 
services of Mr K B Dutt whose conduct had been described m seveie terms to 
he grossly unprofessional both by the law officers of the court and by the judges 
who heard the appeal 

™ , .. , , . _ . a 4i9 One last point before I conclude this 

Why ia sepai ation specially 1 coommended for Bengal ? chapter r 

Why is it that even the most prominent separatists l imi t their recom- 
mendations by saying that in several parts of India separation would be 
unsuitable, but that it is suitable m Bengal ? If it is inadvisable in some 
plaoes why is it inadvisable ? The only suggestion is that it is inadvisable 
in any place because it would weaken the authority of the executive If 
it would not weaken the authority of the executive then why it would he 
inadvisable anywhere p But is Bengal suoh an abode of tranquillity that it is 
the only place m India where the power of the executive can safely he weak- 
ened p The examination of criminal statistics made by Mr James Munro 
contained in the appendices to Chapter IV, the analysis made by Six John 
Hewett in his note contained in the appendices to Chapter V, the description 
of Bengal as given by Sir Herbert Risley himself, all afford a complete refuta- 
tion of tins argument Calm reflection should show that a reform of this 
kmd is most required where abuse of power is most likely to occur Now 
where is that abuse most likely to occur p Cases of abuse would surely be likely 
to occur where there are fewest lawyers to check the executive, where the 
people are too poor to have ready aooess to the High Courts, where there is 
the least publicity, the feeblest public opinion, and where the press is least 
strong and least vigilant These aie the places where a possibility of abuse 
of the union of powers is most to be apprehended Tet these are the very 
places which the separatist is most ready to exclude from his scheme In 
Bengal every condition is most favourable to the check of suoh abuses It 
swarms with lawyers, it swarms with newspapers , nothing oan be done in 
secret ; the press is very vocal , the slightest slip on the part of the Magistrate 
is proclaimed loudly all over the country Where then are the conditions that 
render this so-called reform so pressing p But further than this, Bengal is the 
Provmoe where powerful zammdars are under least restraint, where cnme is 
rampant, and where political pressure is most readily exercised^ and where, 
as we oan judge from the arguments of Sir Herbert Easley and Sir Edward 
Baker, even under the existing system the Magistracy has a bias in favour 
of the accused It is the Province whete it is as difficult for a noh man to 
he convicted as it is for a rich man to enter the kingdom of heaven Is this 
the place where we should initiate experiments which may prove disastrous 
to our executive authority ? 

My Hon’ble Colleague, Sir Guy Fleetwood Wilson, even though he was 
writing at a time when he had a very short experience of India, was struck 
with this incongruity and queried whether if the experiment were made, it should 
not he made in some other province than in Bengal 
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I can only advise the Council with all the earnestness of ninth I am 

Bengal the province least suited foi any eipeii- Capable that ot all tb.0 f 1‘OYmoeS o! Illtlld, 

. Bengal is the least suitable for introduc- 

ing an experiment and tampering with the present system Sir Edward Bakei 
felt this when (with the chance offered him of mtioducmg this scheme of which he 
was three parts the author) he faltered, drew hack and leared to incur the 
responsibility of Frankenstein 

The postponement for two or three years was a weak apology on the 
ground that the conditions of unrest pievalcnt in Bongal were transitoiy But the 
unrest was the manifestation of powers and forces which might at any time 
break out again What is the good of a system which would only he workable 
as a fair weather scheme and which must he pronounced unsuitod for 
storms and tempests P Yet Sir Edwaid was so fully co mmi tted by his 
previous advocacy that he clung piteously, against his better judgment, to 
the asseveration that the executive would be strengthened and not weakened 
by the change. A more palpably erroneous statement has never been made 
by an administrator of such eniinence But his voice was a voice crying 
m the wilderness, and he was himself afraid of the sound of it In fact the 
cry for separation is based upon a succession of misstatements and fallacies, 
and upon the assertion of the existence of evils which were never serious and 
have passed away It is a cry made for political reasons with the avowed object 
of weakening the executive and of furthering the Vakil Raj It is couched 
m misleading phiases with intent to catch the support of a g ulli ble British 
public ' If it were conceded it would create in every magistracy a miniature 
Sigh Court without the restraint of commonsense and responsibility, which 
experience imposes upon that august tribunal, hut with the added disqualifica- 
tion of a liability to political and social pressure from which the Judges of the 
Hugh Courts are immune 

The whole machinery of criminal administration of this land depends 
upon that union of functions whereby the District Officer can check the police 
or any powerful and influential man from oppressing the people, and oa,n also 
check the magistracy from any anti-exeoutive bias and protect and support 
them m resisting the hundred influences that may be brought to hear upon 
them As was well remarked la one of the opinions To fulfil the lmagmaiy 
positum . of impartiality assigned to the separated Magistrate by the separatist, 
the Magistrate would need to he blind and deaf, and should have no relatives 
and friends The District Magistrate is not the travesty of himself which the 
separatist would depict, and to remove his wise and impartial control over the 
subordinate magistracy would be to remove from them the one counterpoise 
txmt there is to the sinister influences to which they are subjected and before 
wmch they are bound without such counterpoise to succumb. 
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CHAPTER X 
Recommendations 

50 We are gieatly handicapped m deciding upon the action to be taken by 

Position to bo explained to Sociotaij of state tie , premature announcement in Council 

made by Sir Harvey Adamson before the 
case had gone to the Secretary of State , but we must not be compromised by an 
error with which the present Government of India has no concern, and we must 
lay before the Secretary of State the position as it stands today We mus t 
inform him that his scheme of separating District Magistrates and not c ar ryin g 
down the separation to Sub-Divisional Magistrates and subordinate Magistrates 
merely surrenders the citadel and retains the out-works That it does not meet 
the desires of the separatists, that it merely sets up a fatal system m which the 
whole of the magistracy will have to serve two masters, and that it will involve 
very heavy expenditure without even the solitary advantage of allaying agita- 
tion hut rather with the disadvantage of much added friction. 

We must then show that Sir Edward Baker’s and Sir Harvey Adamson's 

The scheme previously submitted met with no real Scheme previously Submitted met With 

snp ® 0lt > no real support It was unfavourably 

criticised by the High Court who spoke of their strength having to he largely 
increased if their administrative work were increased, who predicted that the 
scheme would lead to fnction, and who objected to the one little safeguard 
imposed empowering the District Officer to call upon the Chief Magistrate to 
depute a Magistrate for local enquiry It was objected to by the separatists 
because the Magistrates were not to he placed solely under the Judge and 
appointed by the High Court, and because they desired further to curtail the 
preventive action of the District Officer It was objected to by nearly all 
those consulted who sard that Sir Edward Baker’s proposals to have non- 
coterminous Sub-Districts for executive work and separate Sub-Divisions for 
Magistrates would cause much confusion and inconvenience to the public 
The scheme when shorn of the extension of the separation to Sub-Divisional 
Magistrates, as suggested by the Secretary of State, loses nearly all its 
advantages from the Separatist’s point of view, and will not satisfy the agitator, 
while it will have all the disadvantages of setting up two authorities at Head- 
quarters to whom all the magistracy Will owe a divided allegiance 

Finally, no attempt is made to thinfr out the way in which the new posts 

How should new posts of Chief Magistrates be Chief MsglStX&tSS should he filled Is 

flUed [ it to he by young and inexperienced 

Magistrates who can be stationary, or by slightly more experienced officers 
always liable to be called away to act as Collectors or Judges, or by the 
extensive employment of senior Deputy Magistrates ? In the former case it 
would be necessary to add largely to the superior appointments in the Indian Civil 
Service, ultimately an increase of at least 25 per oent as the scheme was extend- 
ed universally ; in the latter we would be substituting for the present control of 
the Collector Magistrate the control of a senior Deputy Magistrate TVTfvn fit 
to exercise these powers could not he found in sufficient numbers In fact, 
we should have to confess that there is really no practical scheme before the 
Government of India and the Secretary of State 

The scheme which was sent up was merely Sir Harvey Adamson’s scheme, 

Sir h Adamson’s schsmo should dofhntBiy bo not recommended for introduction and 
dl0pped with all the objections raised to it ignored 

and unanswered I recommend that we should now finally drop that scheme 
and all its anomalies and inconveniences 

51 I frankly recognise however that we cannot merely throw that scheme 

Substance of proposal, to be substituted on tlie scrapheap and maintain the status 

quo just as if no agitation had ever existed, 
or as if Sir Harvey Adamson had never foreshadowed some reconsideration of 
existing arrangements W e must point to the natural evolution of the magis- 
tracy ^ and police which has been gradually and steadily at work under which 
judicial, as distinct from magisterial functions, have been completely separated ; 
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undei which the duties of the District Magistrate in connection with the 
police have become supervisory and advisory and have severed themselves 
from the investigation and detection of offences , under which the District, 
Magistrate has withdrawn so greatly from the actual trial of offenders , and 
we must show ourselves ready to advance and accelerate any action which will 
remove from the magistracy any tendencies to piejuchoe or error, or any 
tendency to put undue pressure upon subordinates, conscious or unconscious, 
whioh may still exist, or which if they do not actually exist, may give colour to 
reasonable apprehensions or erroneous impiessions throwing suspicion upon tho 
complete independence of the Magistrates quoad the particular case before 
him, as distinct from his general liabi ity to advice, guidance and correction 
in respect of defects of procedure, lack or diligence or of sense of proportion 
m weighing evidence or in determining sentences whioh. examination of his 
criminal records may disclose 


52 In the first place, we may acquit our District Magistrates entirely of 

DiBtnot Magistrates should be absolved of nalajide, W botla fi de * J at £ me 

individual case oJt mala fides should ansc, 
it is in the same category of exception as corruption or dishonesty which might 
be found in any walk of life and from which not even a completely separated 
judicial service would enjoy absolute immunity Excluding such exceptional 
cases and any cases of indisoietion which aie inseparable from human infirmities 
that affect executive and judicial alike, we can fanly endeavour to e limina te 
causes due to ignorance of law by insisting upon the better judicial tr aining ol 
our Civil Servants I am one who lays the gieatest stress upon the value to an 
officer, no matter what may be his duties, oJt a good judicial tunning A Col- 
lector with no judicial training would be a vety much worse head of the police 
than one whose mind had been trained m judicial methods One has only to 
compaie the departmental enquiries of the police officer, the forest officer, the 
eng in eer or any departmental head with enquiries conducted by a man who has 
had some magisterial experience The former is apt to confuse suspicions with 
proofs and to fail to distinguish between evidence and hearsay The latter is far 
better able to weigh conflicting evidence and balance probabilities and to pay due 
attention to the principle of audi alteram partem 

The better judicial training of our Indian Civilians should be the first plank 

Battel- judicial tiaimng-of ics officeis advocated ^ piogramine Whether as a Magis- 

tiate, a Judge, a Settlement Officer, a 
Secretary to Government, a Commissioner or the Head of an Administration it 
will be invaluable to him Indeed, were magisteual expeuence to be e liminat ed 
foom the expeuence of the Indian administrator, it would be a real calamity 
With such an improved training our Magistrates would be able to steer e'earer 
of mistakes due to their zeal not being controlled with sufficient discretion, and 
any tendency to any bias would be minimised, while we should have better 
material for manning ou.r judicial services 


Another unfounded suspicion which appears to linger is that the promotion 

Promotion of Deputy Magiati ataa a Deputy Magistrate is primarily in the 

, , , hands of the Collector DisLuct Magistiate. 

an that his prospects may he ruined by an unfavourable lemark ma de by a 
Commissioner or Under Secretary to Government As far as my own experi- 
ence goes tins suspicion is purely imaginary In the Central Provinces the 
annual report on each Magistrate was first noted upon by the Deputy Commis- 
sioner with referenco to the officer’s ability m respect of criminal, levenue and 
exeoukye work, The leport was then passed on to the Sessions Judge, and by 
him to the Commissioner Prom the Commissioner it went to the Judicial 

SSSff X?r“ M £ n *. the looal ^ 0ourt “ the "mark, of the Distart 
arnulp officers magisterial work weie unsatisfactory, there was 

rlinsp-nf f i? r or the Judicial Commissioner, to record his 

S?S| . These remarks (of which any unfavourable ones had been communi- 
8U ^stance to the officer concerned) remained on record, but if at any 

■nft+ni^ 1 n-p^^f tl0n 0; ® c ® r,s promotion came up subsequently and the 

nature of the reports were such as to disclose some doubt of the officer’s ability, 

?«? a68 ^? r dl i lgeilce V ? was a common practice to refer to the officer who had 
remarked unfavourably on the Magistrate’s work to know whether any improve- 
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ment had taken place since The Insinu ation contained in Man Mohan G hose’s 
memorial that a Magistrate was degraded or punished by a lack of promotion, 
because he ha d faile d to convict 2 or Y is as baseless as it is base I am not 


awaie how far a similar procedure prevails m other Governments, but I am 
fully convinced that no Deputy Collector or Deputy Magistrate should be con- 
demned, or punished for bad magisterial 

AH. judicial superiors should be consulted before wor V unless all the judicial authoilties 
-work of any Magtslaate is oondemned , , J ,, 

who had to do with his work have had the 


opportunity of lecoidmg their views upon it I am of opinion that this should 
be laid down as an axiom all over India At the same time I may point out 
that even if the separatists had their way, the promotion of Magistrates would 
still rest with the Executive Government, so that the suggestions that I have 
made will tend to seoure the independence of the magistiacy to a much greater 
extent than mere separation Indeed, if the District Officer were to be able to 
critic.se the magistracy without any personal responsibility for them, and with- 
out any power to guide and caution them, he would be infinitely more prone to 
find fault with the magistracy than when their continued failure or defects 
reflected unfavourably on the proper exercise by him of his own supervising 
functions 


53 These two definite declarations of policy would go fax to obviate any 
_ ...... . , . , indiscretions, or non-judioial zeal, as well as 

any apprehensions or the lack of mdepen- 
dence among the magistracy, hut there are a few other matters in. which it is 
possible to purge the present system of any chances of abuse There is no doubt 
that every Magistrate dislikes to have his convictions reversed on appeal The 
appeal irom the whole of the First Glass Magistracy, the Sub-Divisional Magis- 
trate and the District Magistrate himself all lie to the Sessions Judge, and this 
is the most valuable safeguard that the public have against magisterial errors 
and excess of zeal In my own experience — an experience which is confirmed 
By refeiences made in the opinions on this case — the eyes of the magistracy are 
turned rather to satisfying the judicial scrutiny of the Sessions Judge than to 
gratifying the executive pleasure of the Collector. But the insistence upon this 
feature discloses one possible source of bias m respect of the decisions of 2nd 
Glass and 3rd Glass Magistrates which lie to the District Magistrate It is con- 
tended that if the Appellate Court is charged with executive responsibility, 
Magistrates of these two classes are relieved from the fear of their proceedings 
not satisfying judicial scrutiny I do not consider it in. any way essential that 
this change should be made In the vast majority of these cases the District 
Magistrate has no previous knowledge of them, nor the slightest interest in 
them, and the deoision of these appeals is determined strictly on the merits, 
and the risk of convictions being improperly upheld is infinitesimal The 
deoision of these appeals gives the Distriot Magistrate a good opportunity of 
appreciating the work of those Magistrates, ana is valuable on that account 
On the other hand, I do not oonsider it essential that the District Magistrate 
District Magistrate should be relieved of ail should hear these appeals Provided that 

appellate work from 2nd daaa Magistrates hlS pOW6T Of n ailing for records, and of 

revision are left unimpaired, there is nothing that would please him better 
than to be reheved of a very tedious class of work. , I would therefore relieve 
Distriot Magistrates of all the appellate work as regards 2nd. Glass Magistrates 
I would have no great objection, to extend this relief to the appeals from 3rd 
Glass Magistrates, except that I think that it would be a great waste- of power if 
we had to burden the Sessions Judge with these appeals also The Magistrates 
exercising third class powers are either novices learning their work, or Benches 
of Honorary Magistrates, and appeals from their decisions can safely be heard by 
Sub-Diyisional Magistrates specially empowered, and in a few oases by District 
Magistrates. 

64 The third reform to be initiated is the withdrawal from District Magis- 
terial of Sessions case under seotion 80, Cri minal trutOS Of the trial Of Sessions Cases Under 

Procedure Coae, to be withdrawn from Dwtuot section 30 of the P rimnia.! procedure Code 
Magistrates in the Punjab, the Central Provinces and 

Burma and a few . backward tracts all cases not punishable with death are 
.triable by the District Magistrate under these special powers. It was a 
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necessary expedient in poor Non-Begulation Provinces and though it may be 
undesirable to repeal section 30 at once, our aim should be gradually to bung 
those Provinces into line -with the regulation Provinces These cases are a great 
burden to the District Officers who are constantly ashing to be relieved of this 
burden It becomes necessary, therefore, to invest senior Magistrates with 
these powers, hut only a few can be so entrusted. Chief Courts and Judicial 
Commissioners dislike such impoitant powers being entrusted to Extra Assist- 
ant Commissioners as is often necessary. The withdrawal of these special powers 

mnstfce a gradual prooe® and -mil in- 
volve some increase in the nnmber of 
Sessions Judges, but it is a reasonable and proper method of distributing judi- 
cial work between the Magistrate and the Judge which should he pursued as a 
matter of policy 

The scheme of appointing Additional District Magistrates, which has been 

adopted m a few of fte heaviest dmtdota 
of Bengal, has been used as a sort of com- 
promise, and in their despatch to the Secretary of State forwarding Sir Harvey 
Adamson’s scheme, the Government of India expressed a short of pious aspira- 
tion that this, scheme might afford a solution oi the difficulties. Personally I 
cannot regard this scheme as other than a temporary shift which may be ex- 
pedient in the very heaviest districts, hut is not a measure to he recommended, 
for if the work of a district has become so heavy that the District Officer finds 
it impossible < to discharge his duties as a District Magistrate, it is a positive 
proof that the district is too large a charge, and that more districts are wanted. 
Were the method to be generally introduced it would he open to the same 
objections as the Secretary of State’s proposals of added cost, added friction and 
divided responsibility In every other sphere of work, forests, education, ( in 
some cases even) police, and in Public Works there has been progressive reduc- 
tion of the size of charges to meet the enormous development of work and it is 
idle to suppose that district charges can for ever continue unchang ed however 
large the area and however great the increase in population The enormous 
The size of disbucta in Madras And Bengal an ad- and Unwieldy districts which r emain in 
mmistiative evil . . Bengal and Madras constitute an adminis- 

trative evil whioh has a great hearing on the efficiency of our Government and 
one which has to be met not by multiplying assistance or setting up conflicting 
authorities or by entrusting important work to less experienced agency, but by 
reducing charges to a manageable size Instead of spending large sums of 
money in a vain. effort to conciliate an unanswerable cry for separation, it is fair 
hotter to lay them out prudently m reduomg the area admhustered as a single 
district to a size in which the officer responsible can exeroise really effective 
supervision The reform is one which cannot be indefinit ely postponed by tli« 
Government of India or the Governments concerned 

65 There are yet some other points req uiring attention in regard to this 

, . . . . . , . , „ . matter of criminal administration, and so 

»ppbed to Bengal and Bihar and On** far as my information goes they refer prin- 

cipally and primarily to Bengal, and Bihar 
and Orissa. These are the only parts of India m which territorial jurisdiction is 
limited to the district or to a suh-division winch is as large as an or dinar y dis- 
trict in India No administration oan he fully efficient, if there is not a terri- 
torial responsibility exercised by lower grade officers as well as those of higher 
grades There is no area m Bengal, old or new, corresponding to the Tehsil or 
Taluq and in the executive charge and coterminous magisterial jurisdiction of a 
Tahsildar, Taluq Officer or Mamlatdar The corresponding official in Bengal is a 
Sub-Deputy Collector and Sub-Deputy Magistrate, hut these officers are collected 
at the headquarters of the Sub-Division instead of each official being given a 
distinct territorial charge of two or more Thanas The result is that instead of 
cri m i n al oases coming only to the territorial Magistrate in char ge of the area 
concerned, they are brought to the headquarters of the Sub-Divisional District, 
there to he distributed individually to ‘tne^Magtetraite Who is to try them - -This 
leads to a certain picking and choosing of Courts and no doubt gives colour to 
the unfounded suspicion that the cases of particular accused are made over -to 
particular Magistrates with injunctions to convict. Similarly, distribution of 
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oases has to be made individually to the Deputy Magistrates at District Head- 
quarters 

lastly in Bengal and the new Province the relations of Magistrates with 
the police are closer, and undesirably closer, because there is no independent 
agency on which the Collector can rely, and the police instead of being confined 

to their proper duties are charged with 
•nd^j^^^OnsM att * ched to polwe “ Bengal collecting and giving information on many 
m .1 sr»n »s points of administration which elsewhere 

in India are entrusted to a revenue agency. Instead of probing the actual 
circumstances whioh differentiated Bengal from other parts of India, Sir Harvey 
Adamson, himself having only experience of Burma, and relying upon officers 
who know nothing of administration outside Bengal, set himself to evolve from 
his inner consciousness a set of reasons which induced him to believe that there 
was something in the atmosphere of Bengal which would accord only with a 
scheme of separation The peculiar characteristics of the Bengali character 
which he persuaded himself were m favour of a separation scheme were just 
those characteristics which would make such a scheme even moie clangerous m 
Bengal than elsewhere Separation in Bengal, or anywhere, mjist leave the 
proseoution of offenders in the hands of the executive and it should be obvious 
that the whole machinery of the Bengal Press, the Bar Libraries ancj. the agitators 
would be turned on to creating a feud between the separated magistracy and the 
executive to which any points of f notion m the past would be mere child’s play 
The country would ring with the vindictive and malignant character of the 
prosecution launched by the Collector and with appeals to the independent 
Magistrates to do their duty and save the innocent oppressed from their perse- 
cutors and each acquittal would be received with plaudits and encomia on their 
impartiality But it is urged that the permanent settlement in Bengal is an 
insuperable bar to the separate revenue and executive agencies which in other 
parts of India control the activities of the police and enable the demands made 
upon them to be confined to their legitimate duties The standing answer to 
this plea is offered by the Benares Division of the United Provinces which is 
permanently settled and yet is administered, and administered quite success- 
fully, on the same lines as the rest of that Province Added to all the 
difficulties which are peculiar to Bengal, the only part of India where 
there is no land records staff, comes the astonishing fact that in Bengal 
alone, where of all places the extraordinary privileges given to the Zamindais 
might have been accompanied by extra liabilities, there is absolutely no respon- 
sibility for the maintenance of law and reporting of crime attached to the 
ownership of land There is no executive headman in the Bengal village who 
can be brought to book if the occurrence of crime or the presence of suspicious 
strangers is not brought to light. In Bombay there is the Patel, in Madras the 
village Munsiff, in Upper India and the Central Provinces the Lambardar or 
Mukaddam, but m Bengal the Zammdar is neither responsible himself nor is he 
bound to keep a responsible agent, and the only agency to take the place of 

Question of oreating new machinery in permanently these 6XeCUtlV6 headmen 8X0 pSmohhayeta 
Mttted areas for maintenance of law and order whOgC members 8X6 individually wi tho ut 

the responsibility with which they are collectively charged A deliberative 
body of this kind is well enough to deal with corporate matters 1 such as the 
expenditure of village funds or village water supply, but for definite executive 
acts connected with crime they are a most unsuitable agency You might just 
as well charge a municipal committee with the duty ol administering the 
police as entrust a rural Panchayat to perform the functions as regard to crime 
of an executive headman 

66 How far it is possible to retrace our footsteps and to set ip in Bengal 
an administrative machinery which should have been set up a century or more 
ago is a point which requires the gravest deliberation on the part of the admi- 
nistrations concerned ; but one thing is certain, and that is that no scheme of 
separation can be of the slightest benefit to remove disadvantages with the root 
causes ol which it has not even the slightest connection. Rather would it 
serve to aggravate a position which even with the advantages of the maintenance 
of responsibility in the Collector for executive and magisterial work can scarce- 
ly cope with, the difficulties that surround district admimstration. It is to 
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remove the causes of these difficulties that we should head all our energies, and 
not to aggravate them 

_ . . . 67 To sum up, the remedies whioh I 

J propose are as follows — 

(*) Better judicial trainmg of all our officers 

(w) The clear announcement that no officer shall be punished for defects 
in his magisterial work unless the judicial authority before whom 
that work comes has full opportunity of expressing his opinion 

(hi) The handing over of appeals from the decisions of second class 
Magistrates to the Sessions Judge 


(iv) The gradual withdrawal of section 30 cases from district and spe- 
, dally empowered Magistrates m all non-regulation provinces. 

(y) The introduction of a territorial jurisdiction system wherever a terri- 
torial system is not in rogue 

(m) In Bengal the further dissociation of the police from non-police 
brandies of administration, and the creation of a separate agency 
for their performance 

(mt) In Bengal action to associate the ownership of land with respon- 

sibility for reporting and preventing crime through executive 
headmen who are either land-owners, or the accredited agents of 
land-owners. 

(mu) Generally the reduction, of unwieldy districts to a manageable 
size 


68 This is, I submit, a reasonable programme of administrative reform based 

as it is upon the removal of the individual 

k reasonable programme of adm«u*fa.atiTe reform defeota by t h 6 remOVal, as far OS pOSSlble, 

of the causes to which they are due The other plan’ started to give a concession 
and then to invent ingenious reasons which do nob bear serums examination why 
this concession was specially necessary in Bengal If the system which I have 
sketched were adopted we should have exactly that system which Sir Thomas 
•RjQmgh favoured in his note which I have quoted m Chapter III as to the 
method m which District Magistrates could control subordinate magistrates 
without interfering with their independence ' 

There is only one last word left for me to say It was evident from Sir 
Edward Baker’s notes that his proposals were based not upon reasons of their 
intr insic necessity hut in order to stave off, by suoh partial concessions, even 
greater demands, which would, be feared, be pressed upon us from England I 
.have heard of the proverb *' give them an inch and they will take an ell,” but 
I do pot recognise the converse advice that you should yield an inch to prevent 
having to give an ell When it is purely a case of political advance, reason- 
able in itself but prematurely 'demanded, it may be'prudent to give~an inch at 
a time and not to give the-whole ell at once, but when there is no ' occasion for 
giving either the inch ox the ell, when we are being asked to play ,havoo with 
our system of administration, when the evils complained of, if thev were any- 
thing but imaginary, have diminished^ are diminishing and will continue to 
diminish, when we can take reasonable action without destroying our system to 
prune fr om it any defects or weak points which may give rise to the slightest 
suspicion, just or unjust, it^ would be wrong, nay criminal, to surrender to 
damopr against our own oonvictions We should maintain those convictions 
finally against all attacks, and if the changes whioh we fear should at any time 
be forced upon us, it Should be m defiance of all our protests' and not as a mere 
extension of our weak and faltering acquiescence Bet the responsibility for 
those who force those changes upon us rest not upon us but upon those who 
force it Xfet it be not' upon ub but upon the heads of those who force us, the 
responsibility of introducing a ruinous and expensive system which is bound* to 
be fraught with calamitous consequences to the welfare of the people entrus- 
ted to our charge. 

SOP 1 , Pella — No 18S H. D,— 32 8-M, — U JJ B 

E H. Craddock ] 
16-2-1913. 
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POSTSCRIPT 

Since my note was written and while it was "being seen through the Pre«s, 
there has been, a debate in the Legislative Council on the motion of Mr 
Suren&ra Nath. Panerjee that a grant should be given to enable local Govern- 
ments to mate an experiment with the separation m selected areas TJnder the 
guise of a Financial Resolution an oppoitunity was given to the Council 
to discuss the merits of the case It was however an entirely one-sided 
presentment of the case as my hands were tied in the matter I could not 
explain the state of the case without committing myself either to an agreement 
with Sir Harvey Adamson’s pronouncement, or committing my colleagues to a 
disagreement Under no circumstances could I find it possible to agree with 
Sir H Adamson, nor had I the authority to commit any of my colleagues to a 
disagreement In these circumstances the motion had the support of many 
who either had no pronounced views on the subject, or who gave views without 
hearing the other side of the case. 

They embarked upon the debate on the not unnatural supposition that 
after Sir Harvey Adamson’s own voluntary pronouncement, the financial 
motion could mot in any way embarrass the Government. Several of them 
have no desire of their own to have separation, a few to my knowledge are 
against it, but the theory of it is thought sound, and they have no idea either 
what it would cost, or what consequence it would entail They merely ask 
for an experiment This has been the great mischief of Sir Harvey Adamson’s 
unfortunate utterance which went entirely beyond the Order m Council Sir 
H Adamson did however safeguard himself by the following remarks — 

“ It is a, very easy matter to propose as an abstraot principle that magis- 
terial and police functions should be separated, hut in the descent 
to actual details the subject bristles with difficulties A solution 
lias been attempted, and it is being sent to the two local Govern- 
ments for criticism It is desirable that it Bhould be submitted 
to the criticism of the public at the same time But m doing so 
I desire to state clearly that the tentative solution, is not a final 
expression of the decision of the Government of India, and that it 
is merely a suggestion thrown out for criticism with ' the idea of 
affording assistance m the determination of a most difficult pio- 
blem ” 

I think therefore that if after reading my note my Hon’ble Colleagues 
agree, as I hope they will do, to prefer the recommendations in my last chapter 
to any scheme on the lines of Sir H Adamson, it is I think open to them to say 
that while they cordially support the principle that Magistrates deciding cases 
should, not he influenced by external consideration and that their independence 
should, be affirmed, that the tentative solution put forward by Sir Harvey 
Adamson has been found to be impracticable, and that the safeguards laid 
down m the last chapter of this Note will secure that independence without the 
large expense and the* complete disorganization that sepaiation of functions 
would entaal. In fact that while independence of the Magistracy was the ac- 
cepted goal, the particular method suggested of separation, was not the method 
of securing that independence which the Government could approve, because it 
was open to so many other disadvantages, financial and administrative, and be- 
cause the independence of the magistracy was so well recognized already under 
the existing system that the addition of a few administrative safeguards would 
serve to remove any legitimate suspicion that might still (unjustifiably as the 
Government thought) linger The evil previously supposed to exist was a 
vanishing and not a growing one, and no such heroic remedies as those desited 
by the advocates of the separation were required to remove its last traces 

R H 0[baddock], — 21-3-13 
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Appendix I 


Mr F J Holliday in 1838 

6 " The first and most prominent defect 
of our system I take to be the union of 
executive with judicial functions in the 
Magistiate r There is no more impoitant 
pi maple in jurisprudence/ says a late 
wi itei on this subject, e than the sepaiation 
of the judicial fiom the executive ministerial 
functions ' The truth of the proposition is 
almost self-evident If a law were to be 
made for uniting the duties of Judge and 
Sheuff, of Justice of the Peace and Cons- 
table, m the same individuals, it would not 
only be found lmpiacticahle to peiform them 
propei ly, but the veiy attempt would pioduce 
the most ridiculous confusion Such a 
scheme would ceitamly be scouted as ab- 
surd, as well as mischievous But many 
of our leadeis are not perhaps awaie that, 
at this tune, the functions of the Constable, 
or Executive Officer, are actually performed 
by the Police Magistrate, to a considerable 
extent Much of the Magistrate's time is 
occupied m advi3ing and dnectmg the 
Police Officer in getting up evidence, — m 
shaping cases upon which the same Magis- 
tiate atteiwaids commits foi tual, 01 sum- 
marily convicts The Magistrate hears an 
ex parte statement upon that statement 
he issues his wan ant, or summons to bnng 
the offender befoie him When the case 
comes on to be heaid, theie is peihaps not 
sufficient evidence to justify a committal, 
or bung the offence w lthin some Act of 
Pailiament The pusoner is therefore re- 
manded foi fuithei examination, with pio- 
bably an obseivation fiom the bench, that a 
week in gaol will at all evehts do him no 
harm, and the Magistrate thereupon ins- 
tiucts the officeis what evidence should be 
hunted up in the meantime The Police 
Magistiates, howevei, do not seem to be 
always so successful in obtaining the testi- 
mony they desne, for piisoners are rema n ded 
not once only, but twice, thnce, and oftener 
This practice, which subjects pel sons to the 
miseiy and contamination of a gaol befoie 
there is any evidence of then guilt, is much I 
to be deprecated, hut the gist of oui piesent 
objection is to the mterfeience of the Magis- 
trate m getting up a case, in which he 
himself after waids acts judicially, eithei 
by committing for tiial, or e unama i ily con- 
victing We hold that a Magistrate ought 
to have no previous knowledge of a matter 
with which he has to deal judicially , and 
that his functions ought not to exceed those 
constitutional duties which the existing law 
defines clearly enough, vi# , the conseivation 
of the peace, by requiring sureties, according 
to the teiins ot the commission, the invest- 
igation of offences for trial, and committal 
of the offendeis, the exeicise of the powei of 
Bummaiy junsdiction undei special statutes, 
and that of the judicial function at quaatei 
sessions We theiefore entirely coni ui in 
the opinion expressed by seveial intelligent 
Magistrates, that the whole executive duty 
of pi eventing and detecting dimes should 
be thrown upon the Metropolitan Police, and 


!Sir Frederick MalUday in 1886 
"4»9 There is, however, an opinion which 
has found favour with some persons of just 
weight and authority in matters of this kmd, 
and which has indeed a certain plausibility 
which tends to recommend it to many, and 
especially to those whose expenence or whose 
mode of thinking has been denved fiom Euio- 
pean lather than from Onental habits, against 
which I am especially desirous of raising my 
testimony m this place — the rather, peihaps, 
that m the days of my smallei expei lence I 
myself have held and advocated the opinion, 
which I now veiy heaitily condemn The 
opinion to which I allude is this, that Magis- 
trates of every degree should be debarred fiom 
all judicial poweis, and should have nothing hut 
the executive duty of pi eventing and detecting 
offences, and that separate judicial functionaries 
should always receive and tiy cases of every 
kind committed to them by the Magistrates of 
vaiious degrees Thus it is I believe contem- 
plated by some advocates of this system that at 
or neai eveiy place at which a Deputy Magis- 
tiate is stahoned, theie should he a Munsiff, a 
Sadr Amin, 01 a judicial olhcei of some 
corresponding cla«*s to try all cases sent to him 
by the Deputy Magistrate, and that in the 
same way all cases coming befoie the Zillah 
Magistrate, whatevei then nature and import- 
ance, should he sent £01 trial to a judicial 
offioei at the zillah station. Native 01 European 

"50 It is one veiy senous objection to 
this suheme, that it will be veiy expensive, 
— not unlikely, as I believe, to double the pro- 
posed additional charge But I think this the 
smallest objection to which it is liable It is a 
scheme foieign and unintelligible to Asiatic 
notions, and altogether founded on Euiopean 
ideas and habits, going indeed in its excessive 
provisions to a degree even beyond any general 
Euiopean practice 

" 51 I am very sure that our mofussil admi- 
nistration will catena paribus be generally 
| efficient, while it is certain to he also acceptable 
to the people, accoiding to the degree m which 
it conforms to the simple or Onental, m prefer- 
ence to the complex oi European, model The 
European idea of provincial government is 
by a minute division of functions and offices and 
this is the system which we have introduced 
into our older temtones The Onental idea is 
to unite all powers into one centie The Euio- 
pean may be able to comprehend and appiecute 
how and why he should go to one functionary 
foi justice of one kind, and to another for justice 
of another kind The Asiatic is confu c ed and 
aggueved by hearing that this tiibunal can 
only ledress a particular sort of rnjuiy, bat 
that, if his complaint be of anothei nature, lie 
must go to another authonty, and to a thud, or 
a Eornfch kind of judicature, if his case be in a 
manner mcompiehensible to himself, distin- 
guishable into some othei kinds of wrong on 
injury He is unable to understand why theie 
should be more than one hulm> and why the 
hakim 9 to whom he goes, accoiding to his own 
expression, as to a father , foi justice, should he 
incapable of rendenng him justice, whatever be 



the Magistrates be confined strictly "to the 
passive adjudication of the cases which the 
Police might bring before them The catch- 
ing the thief and getting up of evidence 
against him m the first instance might, m 
an improved state of the criminal law, be 
delegated to a particular department of the 
Police, in the same way as m a later stage 
of the proceedings it ought to belong to the 
office of public prosecutoi 3 ‘ 


7 These remarks were written for Eng- 
land, but they apply with double force to 
this country In England a large majouty 
of offendeis are, as here, tried and sentenced 
by the Magistrates, but in the former 
country the cases so tried are compaiatively 
of a trivial and unimportant nature In 
India the powerB of the Magistrates are 
much greatei , then sentences extend to 
imprisonment for* three years, and then 
jurisdiction embraces offences which, both 
foi frequency and importance, are by far the 
weightiest subjects of the criminal adminis- 
tration of the country 


* By Regulation H ol 1834, Magistrate* mfih full 
power* were wiihoused to award one year's unprison- 
i»ttt in lien of corporal punishment; 


the nature of his grievance, or whatever he the 
position of his adversary 

“52 Accordingly, not only in all our 
recent acquisitions, such as Sonde, the Punjab, 
Bui mab, Nagpoie, Oudh, butiu most of those 
which date thirty and foity years furthei back, 
such as the Nerbuddah territones, Assam or 
Arracan, we have carefully framed our adminis- 
tration upon the Oriental plan, modifying it 
only wheie absolutely necessary to ensure real 
benefit to the people And while Europeanized 
methods of om oldest temton.es have been 
notoriously unsuccessful, the result has, on the 
whole, been so decidedly favourable in the newer 
districts, that no sound Indian statesman would 
now dieam of proposing for any new acquisi- 
tion any othei plan of administration Nothing 
can he more opposed to the Onental plan of 
admunsti&tion than the entire separation of ju- 
dicial from executive duties, which is advocated 
by the overmuch occidentalists to whom I 
have alluded, at the same time that it is going 
backwards from the course which experience 
has been gradually foicrng upon our older 
territones ever since 1793 In that year the 
‘ legulation system 3 began by denuding Zillah 
Magistrates of almost all judicial poweis But 
this iv as soon found to be practically intoler- 
able, and first in 1807, and afterwards at 
different intervals, the judicial powers of Zilln.li 
Magistiates weie increased from infliction of 
one montk J s imprisonment to that of six months, 
one year, two yeais, and ultimately three yeais, 
which is the limit of judicial power now 
exercised by Zillah Magistiates I know that 
the geneial opinion of the most trustwoitby 
officers is that if the Magistiates were not 
so young, — that is, if by union of the office with 
that of the Collector, or in any other way, the 
age and experience of the Magistiates were 
raised to its foimei standaid, — it would be 
wise to Inciease (instead of diminishing) their 

S dicial poweis, and to give them, as is given to 
agistiates in several of the ‘ non-iegulation 3 
provinces, a power of sentencing to imprison- 
ment foi as many as seven years., subject only 
to the revision of a highei authority This was 
lecommended by Mi Dampier in his Police 
Report foi 1848 for all cases of simple dacoity, 

“ 53 Befoie 1830, the trial of heinous cases 
m each zillah was by Circuit Judge, who 
came at stated intervals, fried such cases as 
he found ready, and departed, to he succeeded on 
the next circuit by a different, and again at 
anothei uiterval by a third, and sometimes even 
a fourth, Cucuit Judge Among some evils 
peculiar to the system as it then existed, theae 
was undoubtedly much that operated with ad- 
; vantage in these successive ciicuits by successive 
Judges That system has been succeeded by 
one in which each zillah station has its permanent 
Sessions Judge And though this change effect- 
1 ed an undoubted remedy foi some of the more 
obvious evils of the previous system, it has been 
found m practice to be open to certain special 
objections, such as have been thought by many 
, almost to counterbalance its admitted 'benefits 
For instead of the little known, and therefore 
the more honored. Circuit Judge, we have now a 
Judge who, in a small station and a confined 
society, must of necessity be m suet a degree 
of close and incessant mtercotuse with the 
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8 The evil which thie system produces 
is twofold it affects the fair distribution 
of justice, and it linpaus, at the same time, 
the efficiency of the police 

9 The union of Magistrate with Collec- 
tor has been stigmatized as incompatible, 
but the junction of thief-catcher with judge 
is surely moie anomalous in theory, andmoie 
mischievous m practice So long as it lasts, 
the public confidence m our ciimmal 
tribunals must always be liable to injury, 
and the authonty of justice itself must 
often be abused and misapplied For this evil, 
which arises fiom a constant and unavoidable 
bias against all supposed off endei s, the 
power of appeal is not a sufficient remedy 
— the danger to justice, under such cncums- 
tances, is not in a few cases, nor in any 
proportion of cases, but m every case In 
all the Magistrate is constable, prosecutor, 
and judge If the appeal he necessaiy to 
secure justice m any case, so m it must be 
all , and if — as will follow — all sentences by 
a Magistrate should properly be revised by 
anothei authority, it would manifestly be 
for the public benefit that the appellate 
tribunal should decide all cases in the first 
instance 


Magistrate as usually breeds the familiaiity 
which is proverbially destine tive of respect* 
Small societies too aie liable to jealousies, 
scandals, quarrels, over-fuendships, over-enmi- 
ties, and m all these, to the detriment of his 
official ubefulness and his judicial dignity, the 
Judge is not seldom found to bear a pait 
Sometimes the Judge and the Magistrate are 
in open enmity, and then every counter-decision 
is apt to be attributed by their keensighted 
Native observers to the existence of ill-feeling 
between the two functionaries As often, 
perhaps, the Judge and the Magisiaate aie m 
close intimacy, they dine together, they nde 
together, they shoot or hunt together, their 
tastes and feelings aie obviously m unison , 
and then eveiy judicial affirmation of com- 
nntipents and appeals is liable by nairow-minded 
and interested by-standers to be put the account 
of fiiendship and influence In one zillah 
the Judge perhaps is weak, and exei&ses feebly 
and ineffectually the control ovei the Magistrate 
which the system expects of him In another 
zillah the Judge may be vigorous, encroaching, 
ovei bearing, and then the Magistrate is made a 
cypher, ana his powei, withont his lesponsibility, 
passes into hands for which it was never inten- 
ded No one who is f amilai with the state of the 


interior will deny that amidst much that is good, 
oui present system is often maared by one or other 
or all of the evils I have above depicted , and 
these evils, wherever they occur, anse undoubt- 
edly fiom the antagonism of a locally opposed 
judicial and executive authority But conceive 
this local antagonism, not meiely at each 
zillah station, but all over every distinct , and the 
antagonism m each case, not of two liberally 
educated Englishmen, hut of two half -educated 
and Orientally civilized Natives — and let those 
who know the country and people declaie what 
would be the piactical lesult Conceive eveiy 
darogah opposed perhaps to an antagonist local 
Munsiff, and every Native Deputy Magistrate 
to a Native Sadr Amin at an out-station — 


imagine the bickerings, the eliminations, and 
recriminations that would ensue * For though 
under the greatest provocation conuption is 
the last thing which a Native ever imputes to 
an English Judge or Magisiaate, it is the first 
imputation which a Native casts ou a Native 
on great provocation, slight piovocation, 01 
no provocation at all Thus, m hut too many 
instances, would executive officeis account for 
every fail ure by insinuations against the judicial 
department , and thus as often would the 
judicial functionaries retort by insinuations 

T mst the purity of the executive ] At the best, 
the difficulties and embarrassments, which 
even now not unfrequently impede the adminis- 
tration owing to divided authority at the chief 
zillah stations, would be multiplied a hundred- 
fold If it were asked why crime had mci eased 
m a given district, the executive officers 
would ie$ly — ‘ Because of the pertinaciously 
unreasonable acquittal of all oui criminals by the 
judicial functional ies J If the judicial function- 
anes were in any way questioned for this lesult, 
they would answer — ‘It is because of the negli- 
gence and inefficiency of the executive 9 Nobody 
would be responsible Power would be every- 
whei e divided, and eveiywhere contending against 



10 It is well known, on the other hand, 
that the judicial labours of a Magistrate 
occupy nearly all his time , that which is 
devoted to matters strictly executive being 
only the short space daily employed m hear- 
ing thana repoits But the effectual 
management of even a small police force, 
and the duties of a public piosecutor, 
ought to occupy the whole of one mam's 
time, and the management of the police of 
a large district must necessanly be ineffi- 
cient which, from press of othei duties, is 
slurred over in two hasty hours of each day 


11 I consider it then an indispensable 
preliminary to the improvement of our 
system, that “ the duties of pi eventing cnme 
and of apprehending and prosecuting offen- 
ders should, without delay, he separated 
from the judicial function, and for this 
essential improvement the amendments of 
the Repoit do not provide " 


power The administration of the mtenoi would 
be tom asunder, and the result would be good 
made had, had made woise, and confusion 
everywhere worse confounded No one who has 
the personal acquaintance with the interior, 
which my present position no less than my 
past experience has given me, can say that this 
anticipation is exaggeiated All must agree 
that the mischiefs I have anticipated would, 
under such a system, be very likely to break 
out 

ct 64 I believe that to deprive oui Magis- 
trates of judicial power, while it would degrade 
them in the eyes of the Native community, 
who can never undei stand why when the hakim 
has caught a thief he should not forthwith 
try and punish him, would take away a great 
cause of self-iespect fiom the executive func- 
tionary and a great means of self-improvement 
I have no doubt that the sense of judicial 
responsibility has a very large and important 
effect in raising the chaaactei and improving 
the conscientiousness of our executive Magis- 
trates, while it certainly adds greatly to then 
useful influence among the people , and I am 
satisfied that justice is not likely to be less 
truly or satisfactorily admimsteied under the 
present system, which entrusts large judicial 
powers to Magistrates and Deputy Magis- 
trates, than under a system which, taking 
away from them all Judicial power, should 
make them in their own view, and m the 
apprehension of the people among whom they 
act, nothing but a higher kind of police 
darogahs 

u 65 In recommending therefore a consi- 
derable addition to the number of Deputy 
Magistrates, I would be undei stood to advocate 
very strongly that they should, as at present, 
be permitted to exeicise judicial powers, varying 
with their known qualifications and experience, 
and subject to revision by a higher authority 
This is m peifect accordance with the recom- 
mendations of the recent Report of the Law 
Commissioners ” 
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Separation of Judicial and Executive Functions 

A reference to my note of the 12th April last will show that this question was initiated 
by a Memorandum* written by the Hon'ble Mi liberty handed to me by His Excellency 
* I have no copy of this Memorandum or of the the Viceroy with a request that I would note on 
Hon'ble Member’s remarks on my note of 12th certain proposals made in it legardmg (1) the 
At nl These papers went to the Vioeioy and present system of summary tiial , (2) the separa- 
never came back tion of judicial and executive functions , and 

(3) the extension of trial by jury I brought together all the information that was readily 
available on these subjects, and as regards Bummary tnal and tiial by juiy, I gave in fact 
everything there was to be found m our records I understand that no furthei steps are now 
contemplated m respect of those two matters But in legal d to the third question — sepal ation 
of judicial and executive functions — owing to a want of precision m my mstiuctions, I had not, 
it appeared, covered the whole ground which Lord Eipon wished to see leviewed (What I 
did say will be found at pages SO — 84 of my former Note ) It was, therefore, aaianged to get 
Mr Quinton's assistance, and have a complete examination of the lecords made fiom the 
mutiny to date, and to supplement this by demi-official confidential enquiry fiom Local 
Governments, so as to bnng together all that could he said on the subject of the relations of 
the Magistrates to the Police , which it appeared was the branch of the question to which His 
Excellency attached most importance 

2 Mr Quinton m his note below has traced at great length the successive changes in 
the law and practice regulating the relations of the Magistracy and the Police, and in Chapter 
VI, he reproduces the results of his references to local Governments, and gives his own opinion 
in the following terms — 

The existing system of magisterial and police administration has slowly attained its present shape, through 
a succession of legislative and administrative measure spread over a long period of time and biought into ope- 
ration as the circumstances of the country called for them 

The report summarised in this chapter appear to me to show conc'tuively that an alteration in the lan 
respecung the union of ponce and magisterial functions m the same officer to the limited extent to whioh it is 
now authorized i» neither Decenary nor desirable The executive officers con&u ted are a most unanimous as to 
its successful woiking and as to the need for its continuance The High Couit of Madras pronounce it to bo 
“ recessary and salutary," and under the administrative conditions of that Presidency, “ essential ” the High 
Couri of the North-Western Provinces considers it to be “ proper and fit ,** the High Court of Bombay ha* 
never made any unfavourable comments on the system , and even m Bengal, where the giea es>t exception 
ib taken to it by the Press, only four oa^es are io he found m the Law Reports of foui teen years in whun its 
(«c) abuses of it were animadverted on This evidence falls very far short of establishing grounds for tarn 
permg with the functions of so vital an organ of the administrative s mctuxe as the District Officer And 
even were the abuse* m Bengal much more numerous and much more grave than they are, it would not be wue 
to ’egislate for the who e empire on account of cases which are confined to a bingle province 

It is agreed on a ] l hands that the control and direotion of the police by the District Magistrate are in- 
dispensable, whi e there is very weighty authority for the proportion that the District Magistrate could not be 
deinved of his 3udicial functions wil ho ut senously impairing the influence and respect now attached to his 
office — the mainstay of our administrative system, — and it is certain that no measure of the kind could be 
carried out without great expense and, in many piovmoes, lo^a of efficiency Toe control over polioe enqumea 
m particular cases exercised by Subordinate Magistrate* is strictly xegulated by law, and to the pi o vision* 
of the law on that point no valid objection is shewn to exist 

This is precisely the conclusion already expressed in my note of April, and is m accord- 
ance with the opinion held by the great majority of considerable Indian authorities, who liav'e 
examined the subject 

8 Mr Quinton mentions m tbe concluding paragraphs of his note a few pomtB on which 
executive orders might, he thinks, possibly be useful — 

1st — He thinks local Governments should be told that District Magistrates ought not 
to be pressed to take up judicial work, and should only be expected to under- 
take it when the smallness or incompetence of the district staff lenders this 
necessary 

2nd — He thinks Magistrates might he told not to try cases m which they have been 
personally concerned in bringing offendeis to justice This mstiuction is 
designed to supplement Act III of 1884, which entitles the accused, in cases 
taken up by a Magistrate under section 191 (c) of the Code (t e , upon mfoi- 
mation privately received, or upon his own knowledge or suspicion), to claim 
transfer to another Magistrate or a trial at Sessions 

3rd — He thinks Subordinate Magistrates at head-quarter stations should not 
review and pass orders on the police dianes referred to m Section 17 2, Cnm nal 
Proceduie Code, until the police enquiry is completed, but he would allow 
Sub-Divisional Officeis to dnect and control the police 

4th — Magistrates should, he thinks, be charged to exercise great caution m trying 
cases initiated by themselves under Section 191, Criminal Procedure Code 

4 I believe that any one acquainted with mofussil procedure who has read Mr Quinton's 
Note will see that Mr Quinton did not feel himself so much piessed by the importance of 
his recommendations as bound to make some pioposalB after such a prolonged enquir, 
Curiously enough the only suggestion of real importance — the third — is one in which Bengal 
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experience would lead me to differ from him I think the cardinal punciple that none but the 
District Magistrate should exercise any controlling and directing authonty over the Police 
should be maintained There is no real necessity for giving Sub-divisional Officers this power 
Our Snh-divisional Officers in Bengal get on perfectly well without it Let the law on this 
point be upheld There is really, I submit, no case whatever made out for modifying the 
existing system as laid down m the Code The North-Western Piovmces and some other 
Governments have departed from this cardinal iule, and should be brought back to it Beyond 
that nothing is practically required, though there is no harm in any of Mr Quinton’s other 
proposals 

5 I had kept this case back under Lord Ripon’s instruction , and His Lordship has now 
sent into Office a Minute on the subject I regret to find that what I had wiitten above is 
directly m conflict with his Lordship*s views, and I had no opportunity of discussing the 
question with him orally I shall not attempt to argue the question with His Lordship 
on paper It would be unseemly weie I to do so The Honouiable Membei and his colleagues, 
with the new Viceroy, must form their own judgment on the ample material now before 
them What I had to submit regarding the undesirability of re-opening the Criminal Pro- 
cedure Code is said m my foimer Note 

6 If the District Magistrate loses his judicial powers, the centre of gravity of the 
district administration will be altogether shifted He will cease to conti ol and supervise the 

J unior Magistrates, a duty which he can now very effectively peiform In those provinces where 
ie tries few original cases, he is quite the best available supervising agency and appellate 
authority for petty cases The appeals m petty cases will have to go to the District Judges, 
if the District Magistrate is to lose judicial powers The supervision of the suboidmate 
magistracy will also have to be made over to the Judges, who are not (as the District Magis- 
trates are) peripatetic officeis, and aie already hard enough woiked The supervision will he 
worse done and often not be done at all We shall certainly have to increase laigely the 
District Staff m those provinces where the District Magistrate still takes a fair shaie of the 
original work Nevertheless the District Magistrate will still have to remain the official 
superior of the subordinate Magistrate, but he will he conveited into a Police Officer pure and 
simple He will be restrained in his desue fox conviction by no sense of judicial piopnety 
as at present, and if he wishes or cares to influence his subordinates unduly m their judicial 
capacity, he will be m a better position to do so The last state of thmgs will be woise than 
the first Moreover every man who has been a District Officei knows that if he had not been 
the acknowledged head of the Distuct Magistracy, his influence as a District Executive Officer 
would have been most senously impaued It is not the fact of trying cases that gives the 
District Officer his position in the eyes of the Natives, but the knowledge that he has the 
power, and can take cases away from his suboidmates, and control their opeiations, that he is 
in fact the Chief of the district staff 

Alexander Mackenzie], — 18-12-84 

The Honourable Member has suggested that I should note on this matter, and as it relates 
to a system in the practical working of which I was actively concerned for many of the best 
years of my life, I do not hesitate to do so 

2 I agree with Messrs Quinton and Mackenzie and the gieat mass of authorities 
behind them m thinking that no radical change m the piesent system is either desirable or 
practicable, and that the most we can do is to make from time to time such modifications in 
matters of detail as may seem necessary to guard against the abuses to which that system 
like every other system in this world is occasionally liable 

3 The late Viceroy m his Minute of the 10th November last proposed to go much 

further I desue to say as little as I can regard- 
ing a paper which until three months ago official 
discipline would have placed above criticism from 
me, and which even now official courtesy lequues 
me to treat with the utmost respect , but I find 
it impossible to deal with the subject adequately 
without making a few observations on what Loid Bipon has said, especially as he seems, 
probably owing to his having written hastily on the eve of his depaiture, to have proceeded 
on impeifect mformation and without quite foreseeing the practical consequences of what 
he has proposed 

4 As I understand his Minute, he desires (paragraph 5) to have the principle acknow- 
ledged ** that the cumulation of ciimmal judicial and executive (by which he means chiefly 
police) powers in the same person is liable to lead to serious abuses, and that a complete 
sepaiation of the two should he effected He considers (paragraph 4) that with a view to 
carrying out that principle, the District Magistiate BhodLd be deprived of his crimmal judicial 
powers including (as is quite clear from what he says about the Nuddea students* case in 
paiagiaph 3) his appellate and controlling powers ovei the Subordinate Magistrates* Courts, 
and he is under the impression (paragraph 4) that if this was done, little more would remain 
to be done to carry out the principle m question 

5 Now as regards the point whether the principle should be ee acknowledged,** I don*t 
think I need say much, for I feel confident that whatever the views of the Government of 
India may be on the general question, they will not in these days .of agitation among a certain 


This view is, I thmk, correct Lord Bipon in 
formed me he had put up a note juBt to show his 
own ideas on the subject, but he admitted the result 
of the anquuy did not prove what he expected He 
nerei had tune to consult with me 

J G 
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class of the people attempt to formulate them Even if they made up their minds to abolish 
the judicial powers of the Magistrate of the District, and thought with Lord Ripon that that 
would practically give full effect to the principle, they would consider it wiser not to indulge 
m any enunciation of abstract theories But further, as I shall presently show, Loid Ripon 
is under a misapprehension m supposing that the abolition of the District Magistrate's judicial 
powers would practically give full effect to his pnnciple The combination of ponce and 
judicial powers pervades our criminal system throughout all its lower grades and could not be 
got rid of except by administrative and financial changes of a most extensive kind, which it is 
absolutely certain could not be earned out in this generation Any acknowledgment of the 
pnnciple would accordingly he an acknowledgment that our system is defective and open to 
serious abuses m particulars which we are powerless to remedy, and that is a sort of acknow- 
ledgment which we will scarcely be so unwise as to put forth For these reasons I shall not 
enter at large upon the question of pnnciple , but I may be permitted without disrespect to 
make one observation on Lord Ripon's treatment of it 


6 It will be noticed that the opening portion of Lord Ripon's Minute is clearly 
intended as an answer to Sir J Stephen, whose defence of the present system was quoted m 
paragraph 25 of Mr Mackenzie's note of the 12th April 1884 Sir J Stephen, it will be 
seen, being given to philosophizing on such subjects, put forward certain general remarks of a 
theoretical nature to account for the fact that the union of executive and criminal judicial 
functions was felt to be desirable m this country, and Lord Ripon taking hold of this treats 
the view of Sir J Stephen and those who thmk with him, that is to say, almost the entire 
body of Indian administrators, as a mere philosophical theory agamst which he can set his 
own philosophical theory , but I need hardly observe that it is nothing of the kind The 
general run of Indian officials outside the Secretariats are not given to theorizing, and Sir 
J Stephen, though he had a torn that way, was one of the most practical men that ever came 
to this country 

The ground of their conviction was the plain and practical one that if you deprive execu- 
tive officers of their criminal powers, you detract enormously f 10 m their stiength , and that as 
they are the back-hone of Indian administration, you will probably have a breakdown all round 
It may, of course, be contended in answer to this, that it is not desirable to have executive 
officers so poweiful, that we might find something better to substitute for them, or that an 
invertebrate form of administration would answer very well These are possible arguments 
on the merits of the question into which I need not enter All I desire to insist on at this 
moment is that the case of those who would maintain the present system m no way rests on 
any philosophical theory and cannot be answered by any rival philosophical theory 

7 Passmg now from the general question and coming to the particular proposal which 
Lord Ripon makes, viz , to deprive the District Magistrate or head of the district administra- 
tion of all ciiminal judicial powers, it will be seen that Lord Ripon questions the position that if 
we deprived the District Magistrate of his criminal judicial powers, we shall detract very much 
from his strength 


He refers (paragraph 2) to the very small amount of criminal work shewn m Mr Quin- 
ton's note as disposed of by District Magistrates, and says he is very sceptical as to the 
piactical importance of retaining in the hands of District Magistrates a powei so rarely 
exercised Now I might, if there was nothing else to be said, join issue as Mr Mackenzie 
does upon this, and I think I could show that even the powei of occasionally taking mto his 
own hands the class of work referred to is by no moans an unimpoitant one , but what I desire 
to point out is that Mr Quinton's ifigores which Lord Ripon apparently took as exhausting 

the whole field of the District Officer's criminal 
powers refer only to the hearing of original cases, 
and that besides his power of hearing original 
cases which he only spaxmgly exercises, the Dis- 
trict Magistrate has far more important powers as 
a Court of criminal appeal and as a Court of cri- 
minal revision which he must exercise He, moreover, has the general control and superin- 
tendence of all the criminal Courts m his district, and is, in fact, the head of the judicial 
criminal administration 


This ib, I thmk, the oorrect view The District 
Magistrate's original jurisdiction is seldom used, 
but his appellate and general revisionary powers 
are absolutely necessary to the good government 
of his district 

J G 


To transfer all these powers to an independent authority and thus set up a rival power 
m the district with which the District Officer would be constantly in collision, and which 

would be peipstoally criticizing his proceedings, 
X quite agree would radically and fundamentally alter the posi- 

J G tion of the District Officer 


I am quite sure that if Lord Ripon had had time to show his Minute to any one who was 
conversant with the details of the position and could have pointed out this to him, 
he would not have attempted as he has done to minimize the effect of his proposal "Whether 
Yss Lord Bipon pointedly told me his note *£ be had understood the momentous nature of the 
contained only h*s own views change he was suggesting, he would still have 

J Q advocated it, it is impossible to say That would 

depend on the view he took of the question as to the desirability of having a strong District 
Officer to woik through, aud on that question we have, as far as I know, no express statement 
of his opnion 
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8 There is another matter to which I wish to refer, and that is that only two years and 
a half ago when the Punjab Government in reorganizing their judicial arrangements put 
forward proposals which, perhaps owing to m idvertence, involved to some extent a change 
like that now suggested by Lord Ripon, the Government of India distinctly declaied itself, as 
it had on previous occasions done, against the abolition of the District O dicer s cummal judicial 
powers See paragraph 4 of the Home Department letter no 1408, dated 10th September 
1882 (Proceedings, September 1882, no 240), where it is said — 1 “ On the other hand the 
Governor General in Council does not approve of the Deputy Commissioner divesting himself 
of the functions assigned by the Criminal Piocedure Code to the Magistrate of the District, 
and this appears from paragraphs 18, 45, and 47 of your letter to be to some extent intended " 

I would refer to the first five paragraphs of my note of 8rd August 1882, in the Procee- 
dings just mentioned, and paragraph 2 of the Hon'ble Mr Ilbert's note immediately 
following as showing the grounds of this decision If will be observed from those notes that 
it was the criminal appellate powers of the District Magistrate which it is cleai fiom Lord 
Ripon' s Minute and particularly from his remarks on the Nuddea case he includes m his con- 
demnation, that were then particularly in question 

9 So much for Lord Ripon's proposal taken m itself It remains to consider the opinion 
expressed by him that if we could get nd of the District Magistiate's judicial powers, this 
would leave little moie to he done to place our judicial organization on what he would cnosider 
a sound footing, that is to say, to effect "complete separation of judicial and excutive 
functions" which appears to him to be an essential feature of a thoroughly satisfactory judicial 
system 

I am afraid this is very far from being the cae Lord Ripon seems to be under the 
impression that the police work at present done by Magistrates is or can be confined to Dis- 
trict Magistrates , but even at that stage of a case when it is m the hands of the police, and 
has not been sent up for trial, the interference of the Subordinate Magistiate on the spot to 
contiol and guide the police is in many parts of the country absolutely indispensable to 
prevent abuse and miscarriage 

It will be observed that Mr Quinton who is evidently anxious to effect a complete 
separation of the police and judicial functions at this stage admits this The matter, however, 
does not stop there In a very considerable propoition of cases when the police investigation 
stage has passed, and the accused has been sent before the Magistrate for trial, the Magis- 
My experience quite confirms -this view Even trate finds himself compelled to peifoim that 
as a Sessions Judge I have had to call for additional which is properly the duty of a police officer He 
evidence as the case proceeded. very often finds that the evidence is insufficient 

or incomplete He not unfrequently finds before he has gone far that the true aspect of ths 
case is something .wholly different from what it is made out to be in the proceedings of the 
police and the evidence sent up by them, and that wrong persons have been charged, and so one 
What is he to do under such circumstances ? To dismiss the charge and abuse the police ? To 
throw the case back on their hands with a general suggestion that further investigation m 
required ? 

Certainly not These are the courses taken by some indolent and woithless Subordinate 

- Magistrates , but if they were commonly resorted 

0 rae to, our criminal system would very soon break 

down altogether 

What a Magistrate must do under these circumstances, and what the Code is designedly 
so framed as to admit of his doing is [to use Sir George Campbell's phrase (p 47 of Mr 
Quinton's note) ] " to adopt an inquisitorial procedure/' that is to say, to “investigate” 
the case, look for evidence, issue warrants of arrest and search warrants of his own motion 
perhaps proceed to the scene of the offence to make a local inquiry, and so on Very 
commonly the police work done by Judicial Officers m this way far exceeds m importance 
the police work done by the District Magistrate or his assistants in cases before 
they are sent up for trial This is of course open to the theoretical objection that the 
Magistrate is uniting in himself the functions of prosecutor or police officer and judge , hut 
as will he seen fiom Mr- Quinton's note, it does little or no harm in piactice , and anyhow, 
and it is on this I wish particularly to insist we can't help it In order to get the cases 
which are sent up by the police to Magistrates for trial prepared m such a way that we could 
afford to direct our Magistrates to take up the purely judicial attitude of an Engh h Criminal 
Court or a Sessions Court or Piesidency Magistrate m this country, we should requne to 
have all over the country a staff of public prosecutors and supenoi police officers, composed 
of men of as good a stamp as our present Subordinate Magistrates, and the coBt would be so 

Quite true JG enormous that the most sanguine peisons could 

not hope to see the Indian revenue capable of 
bearing it m this generation or perhaps even the next For these reasons I say that Lord 
Ripon's proposal to abolish the District Magistrate's judicial powers would fall far short of 
effecting the separation of executive and judicial functions which he advocates, and that 
whatever may be thought of the expediency of effecting such a separation, its complete 
accomplishment must be postponed to the far distant future 

10 Passing now from Lord Ripon's Minute to Mr Quinton's note, I have only to say 
that I see nothing objectionable m any of the proposals made in it, though unless we are 
very careful about the way we put the first of them, viz , that District Magistrates should not 
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be pressed to take up original work except when the smallness or incompetence of the district 
staff renders this necessary, there will be great risk of these gentlemen who, as a rale, 
extremely dislike original work, leaving m the hands of their subordinates cases of importance 
and difficulty which ought to be dealt with by an officer of greater judgment and experience 

11 One thing I would add, and that is that as we can't do much we should do whatever 
we do quietly by an unpublished order and Without m any way connecting it with the more 
ambitious proposals referred to at the time the Criminal Procedure Act of 1884 was passed, 
and which seem now to have nearly dropped out of sight There could be no greater blunder 
than to go up to the mountain top amid thunder and lightning and all the other apparatus of 
a new dispensation, and then oome down with only a trumpery little judicial circular m our 
hands 

D [Kerens Fitz Patrick],— 19-3-85 

To Honourable Member 

With reference to this matter, I must say that a long experience m the Judicial service 
led me to the conclusion that the calls winch the Vernacular press weie making about the 
great injury done to the publio by the practice of the Magisterial and Police powers m the 
same officei was greatly exaggerated 

And when Lord Ripon and my Honourable Colleague m the Legislative Department were 
anxious either to have a Commission or a Commissioner appointed to inquire into it and to take 
evidence, etc , I strongly advised that such a course should not be adopted But I consented 
to a special officer being appointed to draw up a report from the office Tecoids, and also from 
information to be obtained demi-officially from Local Governments and Administrations on 
the points which might require clearing up from local sources Mr Quinton was appointed 
to the work and made a very full historical report, and the conclusion he arrived at was just 
what I expected and what I had predicted, aud I am glad, therefore, that the more public 
method of Commission or Special Commissioner had not been adopted, as the result would have 
been rather a fiasco 

The Vernacular papers have now dropped the subject, and I very strongly advise that no 
Resolution should be issued on the matter 

We might communicate the proposals or those of them which it may he thought necessary 
to the Local Government or Administration where it is shown to need such, but I would do as 
little as possible, because I believe little or nothing is required 

I much regret Lord Ripon had no time to disouss the subject , had he done so, I feel sure 
he would not have written some parts of his note 

J[ambs Gibbs], — 20-3-85 

I have added a note or two on that of Mr Fitzpatrick, in which I generally concur 

J Or 

Not pressing 

To His Excellency — I believe this matter was discussed in Council before and perhaps 
Your Excellency will think it desirable to circulate the papers 

D F P,— 21-8-85 

This file was sent to the Private Secretary's Office as ordered by the Secretary on the 
21st hut returned to office unnoticed, after His Excellency's departure 

B A d'E ,—24-3-86 

Let Sir S Bayley see this meantime 

A M,— 15-4-85 

Beyond saying that I agree generally with Mr Gibbs aud Mr Fitzpatrick, I do not 
wish to add to the literature of this subject at present If His Excellency t hinks it necessary 
to take any further action in accordance with the views of Lord Ripon, I should be glad to 
have an opportunity of speaking to him on the subject 

S[tboab.t Colvin* Batlxy], — 17-4-85 

Hub Excellency the Governor General tells me this may be put aside with * No orders \ 

A M,— 20-7-85 
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Appendix III. 


India Office , 
London, Sid August 1S99 

Judicial 
No 47 


To His Excellency the Bight Honourable the GOVERNOR-GENERAL 

of India in Council. 


My Loud, 

I foiwaid, foi the coasideiafaon of your Excellency m Council, and foi any 

* Dated the 10th July 1890 ^maabsyou may have to make a copy of alettei* 

which I have received from Sir William Wedder- 
bmn and Mi Heibeit Robeits, and of the memoml foiwaided therewith, on the subject of the 
reparation of Judicial and Executive duties m India 

£ The subject is one vrincli has no doubt fiom time to time engaged the attention of 
youi Government The piesent memorial, with its appendices, appeals chiefly to consist of 
matenals accumulated by the late Mi Mano Mohan Ghose, of the Indian Bai, in 1896, and 
of vaxious ai tides which appealed m the public piess m connection therewith It Bhould 
peihaps have been addressed to youi Excellency and not to this Office , hut m view of the 
position and services of some of those who have signed it, and of the fact that none of them, 
I believe, aie lesident in India, I think it well to forwaid it to you m ordei that you may, 
after due consideration, infoim me of your conclusions in regard to it 

* I have the honour to he, 

My Lobd, 

Your Loidship's most obedient, humble Seivant, 
GEORGE HAMILTON 


ENCLOSURE 

House of Commons, 
10th July 1899 


My Lord, 

We have the honoui, on behalf of the signatories, to forwaid, for your favour- 
able consideration, a memorial uigmg the separation of judicial fiom executive functions in 
the Indian Administration 

It is hoped that the expense involved will not be gieat, but even if the cost is consider- 
able, the impioved condition of Indian finance will, m the opinion of this Committee, justify 
the expenditure necessary to cany out this much-needed lefoim The fi-n g/nmai statement just 
piesented to Parliament shows that the Government of India anticipate a surplus of Rx 4 579 400 
for 1898-99, and of Rx 3,932,600 foi 1899-1900 , also we notice that the Secretary 
of State has been able to sanction an mciease to the emoluments of the High Couit Judges 
This Committee therefoie consideis that the time is opportune foi dealing with this question, 
and trusts that funds will be provided to place the lower grades of the judicial semce upon 
a satisfactoiy footing, and give effect to a measuie earnestly desired by the In dian community 


The Secretary of State 
for India 
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We have, etc , 

W WEEDERBURN, 

Chairman 

J HERBERT ROBERTS, 

Secretary 
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JUDICIAL AND EXECUTIVE DUTIES IN INDIA 

To the Right Honomable 

LORD GEORGE FRANCIS HAMILTON, M P , 

Her Majesfys Pimcipal Secietaiy of State foi India, 
India Office, Whitehall, S W 


My Loud, 

We the undersigned beg leave to submit to you, m the internets of the administiation 
of justice, the following considerations in favour of the separation of judicial fiom executive 
duties m India The piesent system, under which the chief executive official of a distuct 
collects the revenue, controls the police, institutes prosecutions, and at the same time exercises 
large judicial poweis, has been, and stall is, condemned not only by the geneial voice of public 
opinion in India, but also by Anglo-Indian officers and by High legal authouties The state 
of Indian opinion with reference to the question is so well known as to lequue neithei proof 
noi lllustiation The separation of judicial and executive functions has been consistently uiged 
thioughout a long senes of years alike by the Indian presB and by public bodies and indivi- 
duals well qualified to lepiesent Indian public opinion We propose, however, to lefer briefly 
to some of the numeious occasions upon which the principle of sepaiation has been approved by 
official authorities , next, to explain the nature of the existing gnevance, and the proposed re- 
medy , and, finally, to discuss objections wh^ch have been or may be advanced against alter- 
ation of the piesent system This Memonal, therefore, consists of three sections, which it may 
be convenient to indicate as follows — 

(a) An Histobioal Rhebospeot (paras 2 to 10) , 

(5) The Existing Gbievanoe, and the Remedy (paias 11 to 14) , 

(c) Answebs to Possible Objections (paias 15 to 18) 

( a ) — An Histobical Retbospeot 

2 So long ago as 1798 the Government of India, under Loid Cornwallis, recognised the 
dangers ansmg from the combination, m one and the same officer, of revenue with judicial 
duties Section 1 of Regulation II, 1793, contained the following passage — 

“ All questions between Government and the landholders respecting the assessment 
and collection of the public revenue, and disputed claims between the latter and 
then layats or othei persons concerned in the collection of their lents, have 
hitherto been cognizable in the Courts of Maal Adawlut, or Revenue Courts 
The Collectors of the Revenue preside in these Courts as Judges, and on appeal 
lies from their decision to the Board of Revenue, and fiom the deciees of that 
Board to the Governor- General in Council m the Department of Revenue The 
piopnetors can nevei consider the pnvileges which have been conferred upon 
them as secuze whilst the revenue officers are vested with these judicial powers 
Exclusive ©f the objections arising to these Courts fiom their irregular, summary 
and often ex parte proceedings, and fiom the Collectors being obliged to suspend 
the exercise of their judicial functions whenever they interfere with their finan- 
cial duties, it is obvious, that, if tbe Regulations foi assessing and collecting the 
public levenue aremfimged, the revenue officers themselves must he the aggies- 
sois, and that individuals who have been wronged by them m one capacity can 
never hope to obtain redress fiom them m anothei Then financial occupations 
equally disqualify them for administering the laws between the propnetors of 
land and their tenants Other security, theiefore, must he given to landed 
pioperty and to the rights attached to it before the desired lmpiovements in 
agriculture can be expected to be effected Government must divest itself of the 
power of infringing m its executive capacity the rights and pnvileges which, as 
exercising the legislative authority, it has conferred on the landholders The 
revenue officers must be depnved of their judicial powers All financial "claims 
of the public, when disputed under the Regulations, must be subjected to the 
cognizance of the Courts of Judicature superintended by Judges who, from their 
official Situations and the nature of their trusts, shall not only be wholly unin- 
terested in the Tesult of their decisions, but bound to decide impartially between 
the public and the proprietors of land, and also between the latter and their 
tenants ^ The Collectors of the Revenue must not only he divested of the power 
of deciding upon their own acts, but rendered amenable for them to the Courts 
of Judicature, and collect the public dues subject to a personal prosecution for every 
exaction exceeding the amount which they are authorised to demand on behalf 
of the public, and foi every deviation from the Regulations prescribed for the 
collection of it No power will then exist in the country by which the nghts 
vested m the landholders by the Regulations can be infringed, or the value of 
landed pioperfy affected,” 
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S These obseivations aptly anticipated the basis of the criticisms which dining the suc- 
ceeding centmy hare so often been parsed, as well by individuals as by public bodies of the 
highest aulhoiity upon the stiange union of the functions of constable and magistiate, public 
piosecutor and criminal judge, levenue collectoi and Appeal Conit in levenue cases In 1838 
a Committee, appointed by the Government of Bengal to piepaiea scheme foi the moie 
efficient oigamzation of the Police, issued its repoit As a membei of that Committee 
Mi F J Halliday (afteiwaids Sn Fiedenck Halliday sometime Lieutenant-Governor of 
Bengal and Member of the Council of the Seeietaiy of State) diew up an important Minute 
in which, aftei citing at length the consideiations that had been uiged m favoiu of sepaiatmg 
police fiom judicial duties m London, he stated that they applied with double foice to India 
The paicage quoted Tvith appioval by Mi Halliday declaied that theie was no moie impoitant 
principle m juuspindence than the separation of the judicial fiom the evocative ministenal 
functions , that a scheme to combine the duties of Judge and Sh ilIE, of Justice of the Peace 
and Constable m the same individuals, would be scouted as absuid a& well as mischievous , 
that a magistiate ought to have no pievious knowledge of a mattei with which he had to deal 
judicially , and that the whole executive duty of pieventmg and detecting cumes should be 
thiown upon the police In support of the proposition that these remark* applied with double 
foice to India, Mi Halliday wrote — 

fC In England a large majority of offendeis are, as here, tued and sentenced by the 
magistrates but in the foimer country the cases so tued aie compaiativelj of a 
tiivial and ummpoitant natuie In India the poweis of the Magistiat°s aie 
much gieatei , there sentences extend to imprisonment foi three yeais, and then 
jmisdiction embraces offences which, both foi fiequency and lmpoitance, aie by 
far the weightiest subjects of the cummal administration of the countiy The 
evil which this system pioduces is twofold it affects the fan distnbution of 
justice and it impaiis, at the same time, the efficiency of the police The union 
of Magistiate with Collector has been stigmatized as incompatible, but the 
function of thief-catchei with judge is suiely moie anomalous m theoiy and 
more mischievous m piactice So long as it lasts, the public confidence in om 
criminal tribunals must always be liable to injury, and the authority of justice 
itself must often he abused and misapplied Foi this evil, which anses fiom a 
constant and unavoidable bias against all supposed offendeis, the powei of appeal 
is not a sufficient remedy the dangei to justice, under such circumstances, is 
not m a few cases, noi m any piopoition of cases, but m every case In all the 
Magistiate is constable, prosecutor and judge If the appeal be necessary to seeme 
justice in any case, it must be so in all and if — as will follow — all sentences by a 
Magistrate should propeily be revised by another authonty, it would manifestly be 
foi the public benefit that the appellate tribunal should decide all cases in the first 
instance It is well known, on the other hand, that the judicial labouis of a 
Magistiate occupy neally all his time, that which is devoted to matters stiictly 
executive being only the short space daily employed m heanng thana reports 
But the effectual management of even a small police foice, and the duties of a 
public piosecutor, ought to occupy the whole of one man's time, and the manage- 
ment of the police of a large chstnct must necessarily be inefficient which, fiom 
piess of othei duties, is slurred over m two hasty horns of each day I considei 
it then an indispensable preliminary to the improvement of our system that the 
duties of pieventing cume and of apprehending and prosecuting offenders should 
without delay be separated from tbe judicial function ” 

4 Mi Halliday 's opinions on this subject were substantially appioved by two othei 
membei s of the Committee appointed by the Government of Bengal — Mr W W Bud and 
Mr J Lowis Mi Bird, who was president of the Committee, stated that he had no objection 
to the disunion of executive from judicial functions He added that he had invaiiably advo- 
cated the pimciple alike in the Revenue and the Judicial Departments, but as it was at that 
tame pertinaciously disregarded in one department, it could not very consistently be introduced 
into the other Mi Lowis characterized Mr Halliday's proposals as “ systematic in plan, 
complete in detail, and sound in principle With reference to Mi Bird's observation, just 
cited. Mi Lowis said that it was fallacious “ to aver that a departure from right principle m 
one branch of administration lequnes, for the sake of consistency, a departure fiom it in 
another " It is true that Mr Halliday, eighteen years later, held a different view, and thought 
that British administration should conform to the Onental idea of uniting all poweis into one 
oentie But his peisonal change of opinion does not affect the force of his foimer argument 

5 Again, m 1854, m the course of a letter to the Government of India, Mi C Beadon, 

Secretary to the Government of Bengal, wrote — ^ 

“The only separation of functions which is really desnable is that of the executive and 
judicial, the one being a check upon the othei , and if the office of Magistiate 
and Collectoi be reconstituted on its foimei footing, I think it will have to be 
considered whether . the Magistrates should not he leqmred to make 

over the greatei poition of then judicial duties to qualified subordinates, devoting 
then own attention chiefly to police matteis and the geneial executive manage- 
ment of then distncts w 

In November of the same year, as a member of the Council of the Governor -Geneial, the 
Hon'ble (afterwards Sir) J P Grant recorded a Minute in which he said that the combination 
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of the duty of the Superintendent of Police and Public Pi osecutoi wth the functions of a 
Cnmlal Jud-e was objectionable in piinciple, and the piactical objections to it had been gieatly 
S^tea by the eomse of legislation which had raised the judicial poweis of a Magistiate 
S^higLi ton they weie in the days of Loid Cornwallis « It ought - Mi Giant con- 
tinued “ to bo the fKed intention of the Government to dissevei as soon as possible the func- 
tions of Ciimmal Judge fiom those of thief-catchei and public piosecutoi, now combined in the 
offiie of Magistiate ** That seems to me to be indispensable as a step towaids any gieat 
impiovement in oui ciimmal juiispiudence 

0 Two yeais later— in Septembei lb56— a Despatch of tbe Court of Directois of the 
East India Company (No 41, Judicial Department) on the le-orgamzation of the Ponce m 
India pointed out that “to lemedy the evils of the existing system, the fiist step to be taken 
i& wheievei the union at piesent exists, to sepaiate the police torn the administiation of the 
land revenue Id. the second place the management of the police of each distnct 

should he taken out of the hands of the Magistiate " 

7 In Febioaiv 1857. a fuithei Minute was recoided by the Hon'ble J P Giant, Mcmbei 
of the Council of the Govemoi-Geneial, upon the “Union of the functions of Supeiintendent 
of Police with those of a Ciimmal Judge ” Mi Giant, in whose opinions Mi (afteiwaids Su 
Baine*) Peacock generally concuiied, wiote 

"The one point foi decision, as it appeals to me, on which alone the whole question 
tin ns, is this — in which way is cnme more ceitainly discoveied, proved and 
punished, and innocence moie ceitainly pioiected — when two men aie occupied 
each as thief-catchei, piosecutoi, and judge, or when one of them is occupied as 
thief-catchei and piosecutoi, and the othei as judge ? I have no doubt that the 
piinciple of division of lab oui has all its general advantages, and an immense 
piepondeiance of special and peculiar advantages, when applied to this particular 
case, and 1 have no doubt that if theie is any leal difference between India and 
Euiope m relation to this question, the difference is all m favour of lelievmg the 
Judge m India fiom all connexion with the detective officei and piosecutoi The 
judicial einnne is, in my judgment, oat of place m the bye-ways of the detective 
policeman m any countiy, and those bye-ways in India are unusually duty In- 
deed so stiongly does this feeling opeiate, peihaps unconsciously, npon the Eng- 
li^hmmds of the honouiahlebody of men fiom whom oui Magistrates aie chosen, 
thatm piactice the leal evil of the combination is, not that a Judge, whose mind 
has been put out of balance by his antecedents in i elation to the pusonei, lues that 
pnsonei, but that the Superintendent of Police, whose neive and honesty aie in- 
dispensable to the keepmg of the native police officei m oidei, abandons all leal 
concern with the detection of cnme and the prosecution of cummals m the mass 
of cases, and leaves this impoitant and delicate duty almost wholly, m fact, to the 
native dai ogahs If the combination theory were acted upon in leality — if 

an officei, affcei bubmg spies, endeavouimg to coimpt accomplices laying himself 
out to hear what eveiy tell-tale has to say, and putting his wit to the utmost 
sttetchjfoi weeks perhaps, m oidei to beat his adveisaiy m the game of detection, 
weie then to sit down giavely as a Judge, and were to piofess to tiy dispassion- 
ately upon the evidence given in court the question of whethei he 01 his 
adveisaiy had won the game, I am well convinced that one 01 two cases of this 
sort would excite as much indignation as would save me the necessity of all 
argument a pno) z against the combination theory " 


Unfortunately the theory has been acted upon in reality Actual cases— moie than one 01 two 
— have excited the vehement indignation against which Mr Giant sought in 1857 to provide 
Mi Giant added that the objections to sepaiation of judicial and police functions seemed to 
him, aftei the best attention he could give them, to be founded on imaginary evils He 
lefused to anticipate “ such evtieme antagonism between the native public officei and the native 
Judge as would be materially inconvenient ” “ Undei a modeiately sensible Euiopean Magis- 

tiate, controlled by an intelligent Commissioner, who would not talk oi act as if poke ejpeo/is 
pud da) ogahs weie infallible, and dispassionate Judges weie nevei light, I cannot see why there 
should be any such consequences " 

S These, and similar, expiessions of opinion were not lost upon the Government of India, 
as the histoiy of the legislation which was undertaken immediately after the suppression of rthe 
Mutiny shows. In 1860 a Commission was appointed to enquire into the organization of the 
Police It consisted of representative officers from the North-West Provinces, Pegu, Bengal, 
Madias, the Punjab, and Oudh— “all” m the words of Sir Baitle Prere, “ men of- ripe ex- 
penence, especially m matters connected with Police 19 The Instructions issued to the Com- 
mis-ion contained the following propositions — 


“ The functions of a Police are either protective and repressive oi detective, to pi event 
cnme and disorder, oi to find out criminals and disturbers of the peace These 
functions are ux no respect judicial This rule requires a complete severance of 
the police fiom the judicial authonties, whethei those of highei g’ade oi the 
mfenoi magistracy in their judicial capacity When, as is often the case in 
India, various functions aie combined in the hands of one Magistiate, it may 
sometimes be difficult to obsei ve this restriction , but the mle should always he 
kept m sight that the official who collects and tiaces out the links in the chain of 
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ev dence m any case of impoitance should nevei be the same as the judicial 
officei, whether of high 01 mfeiioi grade, who is to sit m judgment on the case 
It may sometimes he difficult to insist on this rule, but expenence shows 
it is not nearly so difficult as would be supposed, and the advantages of insisting 
on it cannot be ovei stat'd J 

Again — 

“ The working police Iming its own officers exclusively engaged on then own duties in 
ju eventing 01 detecting on me, the question is, at what link m the chain of 
suboidmation between the highest and lowest officers in the executive adminis- 
tration is the police to be attached, and so made xesponsible as well as subor- 
dinate to all abo\ e that link in the chain ? The gieat object being to keep the 
judicial and police functions quite distinct, the most peifect oigamzation is, no 
doubt, when the police is subordinate to none but that officer m the Executive 
Government who is absolved from all -judicial duty, or at least fiom all duty 
involving original jurisdiction, so that his judicial decisions can never he biassed 
by his duties as a Supeimtendent of Police It is difficult to lay down 

any moie definite rule as to the exact point wheie the suboidmation should 
commence than by saymg that it should he so aiianged that an officer should 
never he liable to try judicially- important cases got up under his own duections 
as a police officei . This raises the question — Who is to be responsible 
foi the peace of the distuct? Clearly that officer, whoever he may be, to whom 
the police aie immediately lesponsihle Under him, it is the duly of every police 
officer and of eveiy magisterial officer of whatever giade,m their several charges, 
to keep him mfoimed of all matteis affecting the public peace and the prevention 
and detection of crime It is his duty to see that both classes of officeis woik 
together for this end , as both are snhoidmate to him, he ought to be able to 
ensure then combined action The exact limits of the several duties of the two 
classes of officeis it may he difficult to define in any geneial rule, hut they will 
not be difficult to h\ m piactice if the leading punciples are authoritatively laid 
down and, above all, if the golden rule he home in mind that the judicial and 
pohce functions aie not to be mixed up 01 confounded, that the active work of 
pieventing or detecting crime is to lest entaely with the pohce, and not to be 
mteifeud with by tho'-e who aie to sit in judgment on the criminal " 

9 The Pohce Commission m their Report (dated September, 1860) expiessly lecogmsed 
and accepted this “ golden lule ** Paragiaph 27 of then Report was as follows — 

“ That as a rule there should he complete severance of executive pohce fiom judicial 
authonties , that the official who collects and tiaces out the links of evidence — 
m other words, virtually prosecutes the offender — should never be the same as the 
officer, whether of high or mfenor grade, who is to sit in judgment on the case 
even with a view to committal for trial before a higher tribunal As the detec- 
tion and prosecution of criminals properlv devolve on the pohce, no pohce officei 
should be peimitted to have any judicial function ” 

Hut although the Commission adopted without question the general principle that judicial and 
pohce functions ought not to he confounded, they proposed, as a matter of piactical and tenfpo- 
raiy convenience, in view of “the constitution of the official agency then existing m India, 
that an exception should he made in the case of the District Officei The Commission did not 
maintain that the pimciple did not, in stiictness, apply to him On the contrary, they appear 
to have stated expressly that it did But they xecommended that m his case true pimciple 
should, f oi the time being, be sacnficed to expediency They reported 

“That the same true pimciple, that the judge and detective officer should not be one 
and the same applies to officials having by law judicial functions, and should, as 
fai as possible, be carefully observed m piactice But, with the constitution of the 
official agency now existing in India, an exception must be made in favour of 
the Distuct Officei The Magistrates have long been, in the eye of the law, 
executive officeis, having a general supervising authority in matters of police, 
oiiginally without extensive judicial powers In Borne paats of India this 
original function of the Magistrates has not been widely departed from, 
in other parts extensive judicial powers have been superadded to their original 
and pioper function This cncumstance has imported difficulties in regard to 
maintaining the leading principle enunciated above, for it is impracticable to 
relieve the Magistrates of then judicial duties , and, on the other hand, it is at 
piesent inexpedient to depuve the police and public of the valuable aid and 
vision of the Distuct Officei in the geneial management of pohce matters " 

The Commission lecogmzed that this combination of judicial with police functions was 
Dpen to objection, but looked foiward to a time when improvements m organization would, m 
actual practue, bring it to an end — 

“ That this departure fiom principle will be less objectionable in practice when the exe- 
cutive police, though bound to obey the Magistrate^ orders quoad the cnminal 
admimstiation, is kept departmental^ distinct and subordinate to its own officers , 
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and constitutes a specnl agency having n 3 julia.il function As the organiza- 
tion becomes peifected and the foice effective foi the peifounance of its detective 
duties, any necessity foi the M agist Late to take peisonal action m any case 
- judicially befoie him ought to cease ” 

10 The lecommendations of the Police Commission were adopted by the Government 
of India, and m accoidance with them, Six Baitle Pieie mtioduced m the Legislative Counc 1 
on Septembei 29, 1860, a Bill foi the Bettei Regulation of Police Tne debate on the second 
reading of this measuie, which afteiwaids became Act V of 1861, and 19 still in force, is 
impoitant as showing that the Government of India regal ded the exceptional union of judicial 
with police functions m the District Officer as a tempoiaiy compiormse Su Baines Peacock, 
the Vice-Pi esident of the Council, stated that he u had always been of opinion that a full and 
complete sepaiation ought to be made between the two functions,” while m leply to Ml A 
Sconce, who had argued that some passages j.n the Repoit of the Police Commission weie at 
variance with the principle of sepaiation, Sir Bartle Frere said — 

“ It was one thing to lay down a pimciple and anothei to act on it at once and entirely 
when it was opposed to the existing system, to all existing foi ms of pioceduie, 
and to piejudices of long standing Under such cncumstances, it was often 
necessaiy to come to a compiomise He hoped that at no distant 

period the pimciple would be acted upon throughout India as completely as 
his honouiable fuend could desire The honourable member had called the 
Bill a ‘ half-and-half ' measure He could assuie the honourable gentleman that 
nobody was more inclined that it should be made a whole measuie than he wa^s, 
and he should be very glad if his honourable friend would only induce the 
Executive Governments to give it then support so as to effect a still more 
complete seveiance of the police and judicial functions than the Bill contemplat- 
ed” 

The hope expiessed by Sir Bartle Fiere m I860 has yet to be fulfilled It might have 
bem realized m 1872, when the second Code of Cuminal Procedure was passed But the Govern- 
ment and the Legislature of the day were still tmdei the dominion of the fallacy that all powei 
inust be centied m the Distuct Magistrate, and the opportunity of applying the sound principle 
for which Sir Bartle Frere had contended was unfortunately rejected In 1882 the Code of 
Criminal Proceduie was fuithei revised and the Select Committee, m their repoit on the Crimi- 
nal Procedure Bill, said — 

“At the suggestion of the Government of Bengal, we have omitted section 88, confei- 
nng police poweis on Magistrates We consider that it is inexpedient to invest 
Magistrates with such powers, or to make their connexion with the police more 
close than it is at piesent ” 

( b ) — The Existing Grievance, and the Remedy 

11 The lequest which we have now the honour of uigmg is, therefore, that — in the 
words used by Sir J P Grant m 1854*— the functions of criminal judge should be dissevered 
from those of thief-catcher and public pio3ecutoi, oi — m the woids u3ed by Sir Barnes 
Peacock in 1860 — that a full and complete separation should be made between judicial and 
executive functions At present these functions are to a gieat extent combined m India, 
especially m the case of the officers who m the distucts of Regulation Provinces are 
known as Collectoi-Magistrates, and m the non-Regulation Provinces are known as Deputy 
Commissioners The^duties of these officers are thus dcacubcd by S 1 VV W Hunter* — 
u As the name of Collectoi-Magistiate implies, his mam functions are twofold He is a 
fiscal officer charged with the collection of the levenue fiom th3 land and othei 
sources , he also ib a levenue and cimnnal judge, both of fust instance and in appeal But 
his title by no means exhausts his multifarious duties He does in his smallei local sphere all 
that the Home Secretary superintends in England, and a great deal more , for he is the le- 
presentaiave of a paternal and not a constitutional Government Police, jails, education, 
mumcipalities, roads, sanitation, dispensaries, the local taxation, and the Imperial le venues of 
his district, are to him matters of daily concern ” It is submitted that just as Loid 
Cornwallis's Government held a century ago that the proprietors of land could never consider 
the privileges which had been conferred upon them as secure while the levenue officeis weie 
vested with judicial powers, so also the administration of justice is bi ought into suspicion 
while judicial powers remain in the hands of the detective and public prosecutoi 

12r The grounds upon which the request for full separation is made are sufficiently obvious 
They have been anticipated in the official opinions already cited It may, however, be conve- 
nient to summarize the arguments which have been advanced of late years by independent 

S ubhc opinion in India These are to the effect (i) that the combination of judicial with executive 
uties in the same officer violates the first principles of equity , ( 11 ) that whole a judicial officer 
ought to be thoroughly impartial and approach the consideration of any case without previous 
knowledge of the facts, an executive officer does not adequately discharge his duties unless his 
1 ears are open to all reports and information which he can in any degree employ for the benefit 
Of his district, (m) that executive officers in India, being lesponsihle for a large amount of 
miscellaneous busmess, have not time satisfactorily to dispose of judicial work in addition , 

* * The Indian Exnpue/' p 513 (3rd edition) ~ ~ 



VII 


(iv) that* being keenly inteiested in caiiymg out paiticular measuies, they aie apt to be bi ought 
moie or less into conflict with, individuals, and, theiefoie, that it is inexpedient that they should 
also be invested with judicial powers, (v) that under the existing system Collector-Magistrates 
do, in fact, neglect judicial for executive woik , (vi) that appeals fiom revenue assessments are 
apt to be futile when they are heaid by levenue officers, (vn) that gieat inconvenience, expense, 
and suffering aie imposed upon suitois required to follow the camp of a judicial officei who, 
m the dischaige of executive duties, is making a tour of hiS district , and (vin) that the exist- 
ing system not only involves all whom it concerns m haxdship and inconvenience, hut also, 
by associating the judicial tubunal with the work of the police and of detectives and by 
diminishing the safeguaids affoided by the rules of evidence, produces actual miscaniages of 
justice and creates, although justice be done, opportunities of suspicion, distiust and 
discontent which aie greatly to be deploied There is, too, a fuithei aigument for the 
separation, which arises out of the veiv natuie of the woik incidental to the judicial office, and 
which of itself might well be legaided as conclusive m the mattei It is no longei open to us 
to content ouiselves with the pleasant belief that to an Englishman of good sense and educa- 
tion, with his unyielding mtegnty and quick appiehension of the just and the equitable, 
nothing is easier than the patnarchal administration of justice among onental populations 
The trial m Indian courts of justice of eveiy giade must be earned out m the English 
method, and the judge or magistrate must pioceed to his decision upon the basis of facts to be 
ascertained only thiough the examination and cross-examination before him of eye-witnesses 
testifying each to the relevant facts observed by him, and nothing moie It is not necessary 
f 01 us to dwell on the importance of this procedure, nor is it too much to say that with this 
system of tiial no judicial officer can efficiently perfoim his woik otherwise than by close adher- 
ence to the methods and rules which the long expenence of English lawyers has dictated, and 
of which be cannot hope to acquire a practical masteiy, unless he makes the study and piac- 
tice of them his senons busmess In other woids, it is essential to the propei and efficient — 
and we might add impartial — administration of justice thit the judicial officer should he an 
expert specially educated and trained foi the work of the couit 

18 In Appendix B to this Memonal summanes aie given of vanous cases which, it is 
thought, illustrate m a staking way some of the dangeis that ause from the present system 
These cases of themselves might well lemove — to adopt Sir J P Giant's woids — “the neceb- 
sity of argument a prioi i against the combination theoi} " But the present system is not 
meiely objectionable on the giound that fiom time to time it js, and is clearly pioved to be, 
responsible for a particular case of actual injustice It is also objectionable on the giound that, 
so long as it exists, the general admmistiation of justice is subjected to suspicion, and the 
strength and authonty of the Government are seriously impaned Foi this leason it is sub- 
mitted that nothing short of complete separation of judicial from executive functions by legis- 
lation will lemove the danger Something, perhaps, m ght he accomplished by purely execu- 
tive measuies Much, no doubt, might he accomplished by granting to accused persons, m 
important cases, the option of standing then tiial befoie a Sessions Court But these pallia- 
tives fall short of the only complete and satisfactory remedy which is, by means of legislation, 
to make a clear line of division between the judicial and the executive duties now often com- 
bined m one and the same officer So long as Collector -Magistrates have the power themselves 
to tiy, or to delegate to subordinates within their conti ol, cases as to which they have taken 
action or received information m executive capacity, the admmistiation of justice m India is 
not likely to command complete confidence and respect 

14 It would be easy to multiply expressions of authontative opinion m support of the 
proposed leform But m view of the opinions alieady cited, it may be enough to add that, m 
a debate on the subject which took place m the House of Lords on May 8th, 1898, Loid 
Kimbeiley, then Secietaiy of State foi India, and his predecessor. Lord Cioss, showed then 
approval of the principle of separation m no ambiguous terms Loid Cross said, on that 
occasion, that it would be, m his judgment, an “excellent plan " to separate judicial fiom 
executive functions, and that it would “ result m vast good to the Government of India " It 
was m the same spirit that Loid Duffenn, as Viceroy of India, refeinng to the pioposal for 
separation put forward by the Indian National Congress, characterized it as a “ counsel of 
perfection' Appendix A to the present Memorial contains, tnter aha , the favourable 
opinions of the Bight Honourable Sir Richard Garth, late Chief Justice of Bengal, the Bight 
Honourable Lord Hobhouse, Legal Member of the Viceroy's Council, 1872 — 77, the Right 
Honourable Sir Richard Couch, late Chief Justice of Bengal, Sir J B Phear, late Chief 
Justice of Ceylon, Sir R T Reid, QC, M P , 'Attorney-General, 1894-95, Sir William 
Maikby, late Judge of the High Court, Calcutta, and Sir Raymond West, late Judge of the 
High Court, Bombay These opinions were collected and compiled by the Bntish Committee 
of the Indian National Congress, and, among other important indications of opimous prevalent 
in India, we beg to refer yon to the senes of resolutions adopted by tbe Indian National 
Congress — which Lord Lansdowne, as Viceroy, refeued to m 1891 as a “ perfectly legitimate 
movement" representing in India “what m Europe would be called the more advanced Inbeial 
party" In 1886 the Congress adopted a resolution lecoiding “an expression of the universal 
conviction that a complete separation of executive and judicial functions has become an urgent 
necessity," and nrgmg the Government of India “ to effect thiB separation without further 
delay " Similar resolutions weie earned in 1887 and 1888, and the pioposal formed in 1889, 
1890 and 1891 the first section of an “ omnibus " resolutions affnmmg the resolutions of 
previous Congresses In 1892 the Congiess again earned a sepaiate xerolution on the 
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question, adding to its ongmal lesolution a refeience to e< tlie serious mischief aiismg to the 
countiy fiom the combination of judicial and executive functions 33 In 1893 the resolution 
c ill ned by the Congiess was as follows — 

“ That this Congiess, having now for many successive years vainly appealed to the Gov- 
ernment of India to lemove one of the giavest stigmas on British rule in India, 
one fiaught with incalculable oppiessiontoall classes of the community through- 
out the country, now hopeless of any other lediess, humbly lentieats the Secre- 
tary of State ±01 India to order the immediate appointment, m each piovmce, of 
a committee (one-half at least of whose memheis shall be non-official natives of 
India, qualified by education and experience in the woikmgs of the vanous 
courts to deal with the question) to prepare each a scheme for the complete sepa- 
ration of all judicial and executive functions m then own piovmces with as 
little additional cost to the State as may be practicable, and the submission of 
such schemes, with the comments of the several Indian Governments thereon, to 
himself, at some early date which he may be pleased to fix 33 

A simiLii lesolution was earned in 1894, 1896, and 1896 During recent yeais, also, piactical 
schemes foi separation have been laid befoie the Congiess 

(e) — Answers to Possible Objections 

16 The objections which, duiing the course of a century, have been uiged against the 
separation of judicial and executive functions are leducible, on analysis, to thiee only (l) that 
the system of combination woiks well, and is not responsible for miscarriage of justice , (n) 
that the system of combination, however indefensible it may seem to Western ideas, is neces- 
sary to the position, the authority, and, m a word, to the “ prestige 33 of an Oriental officer , 
and (m) that separation of the two functions, though excellent in principle, would involve an 
additional expenditure which is, m fact, prohibitive in the present condition of the Indian 
finances. 

16 It is obvious that the first objection is incompatible with the other two objections 
It is one th ng to defend the existing system on its merits it is another thing to say that, 
although it is bad, it would be too dangerous or too costly to leform it The first objection 
is an allegation of fact The answer— and, it is submitted, the irresistible answer — is to be 
found m the cases which are set forth in Appendix B to this Memorial These cases aie but 
typical examples taken fiom a large numbei It may be added that, among the leading 
advocates of separation m India, are Indian Barristers of long and vaned expenence m the 
Courts who are able to testify, fiom personal knowledge, to the mischievous results of the 
piesent system Their evidence is confirmed, also fiom personal knowledge, by many Anglo- 
Indian Judges of long expenence 

17 The second objection — that the combination of judicial and executive functions is 
necessary to the (t prestige of an Onental Officei — is peihaps more difficult to handle For 
i casons which aie easy to understand, it is not often put foiwaid m public and authontative 
statements But it is common in the Anglo-Indian Piess, it finds its way into magazine 
ai tides wntten by returned officei s, and in India it is believed, nghtly or wrongly, to he at 
the root of all the apologies for the present system It has been said that Oriental ideas require 
in an officei entrusted with large executive duties the further power of inflicting punishment on 
individuals If the proposition were true, it would be natural to expect that the existing 
system would be supported and defended by independent public opinion m India instead of 
being — as it is — deplored and condemned It is not reasonable to assume that the Indian of 
to-day demands in the responsible officers of a civilised Government a combination of functions 
which at an earlier time an arbitrary despot may have enforced The further contention that 
a District Magistiate ought to have the powei of inflicting punishment because he is the local 
lepresentative of the Soveieign appeals to be based upon a fallacy and a misapprehension 
The powei of inflicting punishment is, indeed, pait of the attuhntes of Sovereignty But it is 
not, on that giound, any more necessary that the power should be exercised by a Collector- 
Magistiate, who is head of the police and the levenue-system, than that it should be exeicised 
by the Soveieign m peison The same leasomng, if it weie accepted, would require that the 
Viceioy should be invested with the powers of a criminal judge But it is not suggested that 
the Viceroy's piestige J3 is lower than the “ piestige 3> of a Distiict Judge because the Judge 
passes sentences upon guilty persons and the Viceioy does not It is equally a misapprehen- 
sion to assume that those who urge the separation, of judicial fiom executive duties desire the 
suppression or extinction of legitimate authority They ask meiely for a division of labour 
The truth seems to be that the somewhat vague considerations which are put forward m 
defence of the existing system on the ground that it is necessary to the due authority of a 
Distuct Magistrate had their origin m the piejudices and the customs of earlier times revived, 
to some extent, m the unsettled period which followed the Indian Mutiny We venture to 
submit that these considerations are not only groundless and misplaced, but that the authority 
of Government, far fiom being weakened by the equitable division of judicial and executive 
duties, would be incalculably strengthened by the reform of a system which is at piesent 
responsible for many judicial scandals 

18 The financial objection alone remains^ and it is upon this objection that responsible 
authorities appear to lely When Loid Duffenn described the proposal for sepaiation as a 
u counsel of perfection Jae added that the condition of Indian finance prevented it, at that 
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time, from being adopted Similarly, m the debate in the House of Lords on May 8, 1893, to 
which reference has already been made. Lord Kimberley, then Secretary of State, said 

« The difficulty is simply this, that if you weie to alter the piesent system m India, you 
would have to double the staff throughout the countiy , 

and his predecessor, Lord Cioss, said — 

w Jt (the mam principle raised in the discussion) is a matter of the giavest possible 
importance, but I can only agiee with what my noble fiiend has stated, that m 
the present state of the finances of India it is absolutely impossible to cany out 
that plan, which to my mmd would be an excellent one, lesultmg in vast good 
to the Government of India ** 

The best anawei to this objection is to be found m the scheme foi separation diawn up m 189^ 
by Mr Eomesh Chundei I)ntt, C I E , late Commisbionei of the Onssa Division (at that time 
Distuct Magistiate of Midnapoie) and punted in Appendix A to this Memonal In the^e 
oncumstances it is not necessaiy to aigue eithei (i) that any expense which the scpaiation ol 
judicial from execute e duties might involve would be borne, and boine cheeifully, by the 
people of India , oi (u) that it might well be met by economies m ceitam othei duettions 
Mr Dutt shows that the sepaiation might be effected by a simple le-anangement of the expir- 
ing staff, without any additional expense whatsoevei Mi Duttfs scheme refeis specially to 
Bengal, the Presidency, that is, foi which the lefoim had been descnbed as impi act) cable on 
the ground of cost Similai schemes foi othei Piesidencies and Piovmces have been flamed, 
hut it was undeistood that the most penous fmanoial difficulty was appiehended m Bengal 

10 In view of the foiegomg eonmleiations, we earnestly tiust that you will duect the 
Go\ eminent of India to prepare a scheme foi the complete sepaiation of judicial and execu- 
tive functions, and to xepoit upon this uigeotly pies~-mg (jucstion at an eaily date 


July 1 } 189V. 


"We have the honoui to he, 
Sin, 

Yom obedient Seivant-., 


Hobhoxjse, 

Pule hard Gcnrn, 
Richard Couch, 
Ch aulas Sar.gr.Ut, 
WnLriM. Wapkby, 


John Budb Pheck, 

J Sr ott, 

W Wl'DDEKBUaV, 
Rolasd K Wilsov, 
ITlublbt J Reynolds 
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Appendix IV. 

No 4.821, dated the 28Lh November 1900 

Fiom — The Hon’ble Mr J 0 Milleb, C S I , Chief Secretary to the Got eminent of the Noifch- 
Wostei n P i o\ nice* ind Ou lh. 

To— The Secietaiy to the Government of India, Home Department 

1 am duected to acknowledge the leeeipt of yom lettei no 524<, dated 31st Much 1900, 
asking foi the matuied opinion of this Government on the questions laised in a memmial 
foiwaided by the Secietaiy of State, pi o testing against the union of Judicial and Executive 
functions m the bame peison in India 

2 The system of admmistiation of justice m India has been developed giadually acooi cl- 
ing as evpenence indicated the inetho l of oigamsation which piomised to be least objection- 
able in theoiy, and best adapted to secuie the public convenience m piactice Theie is ample 
evidence that m the Bengal Pieeidency the eailiei admmistiatois weie impiessed with the 
necessity of keeping the admmistiation of justice by their officers fiee fiom suspicion of bias , 
and judicial poweis weie confened on executive officeis leluctantly and only nndei piessuie of 
necessity Judges admimsteied both civil and ciimmal justice, and lent cases weie heaid 
by the civil tribunals The admmistiation of justice must, however, be piompt as well as 
puie, and, as financial consideiat ons then, as now, place a limit on the stiength of establish- 
ments, the combination of piomptness with purity made it necessaiy giadually to widen the 
jurisdiction of the Magistiate, until the existing system, with its various local modifications, 
was ainved at In the moie lecently annexed Piovmces, such as the Punjab and Oudh, the 
system of concentrating all power, executive and judicial, in all its blanches — civil, criminal, 
and levenue — was mtioduced, and the success of this system m the early admmistiation of 
these Piovmces has undoubtedly not been without its influence on official opinion as to the 
advantage of retaining as wide a powei as possible in the head of the distuct elsewheie 

3 Befoie examining the objections of the memonalists in detail, it may be noted that 
then complaints may have lefeience to either the civil, oi the criminal, oi the levenue couits 
But in the admmistiation of civil justice theie is now no combination of functions m thes>e 
Piovmces (except m the hill distncts of Kumaun) The lower giades of Judges (known as 
Munsifs and Subordinate Judges) aie confined entirely to civil woik, unless m the laie cases 
when Suboidmate Judges aie given the poweis of Additional Sessions Judge Judges of a 
highei giade deal as Sessions Couits with ciimmal cases as well as civil woik (usually m an 
appellate capacity) , but neithei they noi the Subordinate Judges and Munsifs dischaige any 
executive functions, except such as aie connected with then judicial woik As Lord Hobhm&e, 
one of the signato) les of the memoual, sxys " In fact, as legaids civil suits, the sepaiation 
is peihaps as fully effected as may be 33 

In paiagiaphs 2 and 3 of the memorial the combination of revenue and judicial duties 
is alluded to, and exception is taken to the union m one peison of the functions of revenue 
collectoi and of appeal couit in levenue cases The phiase “ levenue duties 39 m this connec- 
tion compiises two classes of functions, between which in leality a well maikedlme of distinc- 
tion exists One class consists of litigation legaiding lent and cognate questions arising 
between landloid and tenant to which the Government is not a paity The other class consists 
of fiscal busmess, to which the Government always is a paity 

The tnal of rent suits m these Piovmces appears origin illy to have been made ovei to 
levenue couits because of the difficulty of getting a speedy decision fiom the civil couits m the 
petty matteis usually involved m such suits The pioeedme was summaiy, and it was open 
to the parties to have recoin se to the civil couits if they pleased This double junsdiction was 
eventually lemoved 

To the tiansfei to the civil couit of the first class of functions, namely, those connected 
with litigation under the lent law, the Lieutenant-Go vernoi and Chief Comnussionei has no 
objections, except such as arise fiom consideiations of practical convenience In this connec- 
tion it can hardly be supposed that theie aiise any of the evils alleged to attach to the union 
m the same peison of judicial and executive functions, foi a Deputy Collector trying a rent 
suit, or a Collector oi Commissionei heanng an appeal fiom a decree passed in a rent suit, 
cannot have any executive bias one way oi the othei The suit is one between piivate litigants, 
and is unconnected with the Government interests 

In piovmces like Bengal, where the land revenue has been permanently settled, the 
levenue officeis of Government have no such familiarity with agianan matters as levenue 
officeis possess m these Piovmces, which aie mostly tempoianly settled But little advantage 
theiefore could acciue in Bengal fiom employing revenue officeis to try rent suits, and a 
transfer of such suits fiom levenue to civil couits was effected theie some years ago But 
m these Piovmces revenue officeis have, fiom the natuie of the land revenue system, far moie 
acquaintance with agianan conditions than Deputy Collectpis in permanently settled regions, 
and their oidmary duties should usually make them better Judges in rent suits than Munsifs 
can be 

Of course a tiansfei of lent litigation from the revenue to the civil courts would necessi- 
tate an immediate and veiy laige mciease in the number of Civil Judges of all grades The 
leduction in the number of Deputy Collector would certainly not be commensurate with the 
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moi ease m the staff of Munsifs, Subordinate Judges, and District Judges, and the transfci 
would theiefore entail an increase of expenditure 

To the tiansfer of the second class of cases, that is, fiscal cases, to the Civil court, the 
Lieutenant-Governor and Chief Commissionei very stiongly objects In the fust place, le venue 
officers alone leceive a special training fitting them foi the consideration and disposal of 
revenue matteis, from simple boundary disputes to the complex questions connected with the 
assessment of the Government land levenue In the next place the assessment of the land 
levenue is an executive act, which is, and should remain, excluded fiom the junsdiction of 
the civil com ts To allow the civil coin ts to control the assessment and collection of the 
land revenue would involve a ladical change in the admimstiative system of Bntieh India, 
and would intioduce views totally foieign to the history of the countiy, to immemorial 
tradition, and to the ideas of the people As the question is meiely alluded to in the 
memorial and not dealt with at any length, the Lieutenant-Goveinoi does not feel disposed 
to consider it at any furthei length, and he submits that a proposal which would ceitainly, if 
earned into effect, altei radically the charactei of British rule, and might touch the solvency 
of the Butish Government m India, ought not to have been so lightly raised 

4 From the thud paragiaph onward the memorial is directed against the letention of 
judicial poweis in cnmmal cases m the hands of executive officers 

In ciimmal woik the sepaiation of functions is complete m the case of all the moie 
important trials which go to the Sessions Judge In the great mass of oidmaiy cases also 
the Judiciaiy enjoy a laige degiee of independence, as all appeals fiom convictions oi sentences 
lie to the Judge Excluding this veiy laige class of cnmmal cases, the lemammg cases may 
thus he classed on the basis of the combination of poweis involved in then disposal — ■ 

(1) Cases which the District Magistrate can try himself and does tiy occasionally, 

(2) The supervision which the Distnct Magistrate exercises ovei all Courts of 1st, 2nd 

and 3rd class Magistiates m his district, 

(3) Appeals which the District Magistiate heais from the decisions of 2nd and 3id 

class Magistiates 

It is against these poweis of the Magistrate-Collectoi that the memonal is chiefly dnected, 
and it is to the consideration of the questions raised m connection with these powers that the 
Lieutenant-Governor will address himself in tins letter 

5 The Lieutenant-Goveinoi has, befoie replying, consulted the High Comt of the Noitli- 
W estera Provinces and the Judicial Commissionei of Oudh, as well as the pnncipal judicial 
and executive officers in the Provinces, and the most piominent native landlords and othei 
gentlemen I am to forward a <opy of the letter addressed by this Government to the officeis 
consulted (page 1), in ordei that the Government of India may see that the Lieutenant- 
Governor and Chief Commissionei approached the consideration of the question without undue 
bias, and with the resolution to elicit and place in a clear light and without leseive all the facts 
which might heai on the propel solution of the question Hls Honour was especially desnous 
of ascertaining what opmion was enteitained of the practicability of the plan of sepaiation 
pioposed by Mi R. C Dutt m the papeis forwarded by the memorialists, and of eliciting 
opinions as to the possibility of any othei alternative plans for atta rung the same end should 
Mi Butt's plan be rejected as unsuitable 

Having legal d to the importance of the subject, the Lieutenant-Governor and Chief 
Commissioner thinks it well to submit the opinions m full for the consideration of the Govern- 
ment of India, but he desnes to call particulai attention to the views expressed by the Hon'ble 
the Chief Justice of the North-Western Piovmces (page 191), the Judicial Commissioner 
(page 93), the Board of Kevenue (page 35), the vanous Commissioners of Divisions, the Judge 
of Haidoi (page 97), and the Judge of Jhansi (page 216), the last named being in favour of 
sepaiation Attention is also particularly invited to the views of the following native officers 
and non-official gentlemen as illustrating how the question is regarded by various classes of 
native opinion — 


Officials 

2 age 

Pandit Jwala Pi&Bad, Magistrate and Collector of Jalauu 

Pandit Bakht Karajan, Judge of Fyzabad . 

Kunwar Bharat Siugh, Judge of Rae Bareli • « 

. 51 

. 106 

• . 109 

Non- Officials 


Baja F Shram Smha • » 

The Hon’ble Rai Sri Ram, Bahadur 

The Hon*ble Baja Tasadduq Rasul Khan, C S I • 

Raja Rauapal Singh • 

Tie Iriu&h Indian (Talukdaw 1 ) Association of Ovidh » , , 

. 19 

. 74 

. . 90 

. 198 

209 


6 In paragraph 4 of your letter under reply it is stated that^there aie two mam questions 
to be answered — 

Ftrstly — How far the combination of executive and judicial functions in the same 
hands actually leads to abuse , and 

Secondly — Whether there are any considerations which must beset off against such 
abuses as may have occurred, and which tell in favour of letaimng the existing 
system 
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On the first point I am, at the outset, to mvite the special attention of the Government 
of India to the following remarks of the Hon'ble Mi Justice Knox, till recently the Acting 
Chief Justice of the High Court of the Noith-Westem Provinces, which give the opinion of 
an officer who, after a long judicial career, held till lecently the highest judicial post in these 
Provinces (The Chief Justice, Sir Aithur Strachey, was absent in Europe when opmions 
were invited on the memorial , but he will be asked for an expression of his views, which when 
reoeived will be sent to the Government of India ) Mr Justice Knox writes as follows — 

My answer to the first question is that, so far as these Provinces are concerned, and so fai as my experi- 
ence goes, I cannot give one single instance in which the combination under consideration has actually led to 
abuse I have had «-ome opportunity of seeing “both sides of the shield,” and I had the still farther oppor- 
tunity, as Legal Remembrancer to the Government of these Provinces, of examining and leviewmg oases of 
alleged abuse With all this experience my answer is still in the negative But I go further , I have had 
what I consider the singnlai good fortune to be intimately acquainted with the district of Allahabad for 
over thirty years, I am well known to, and am constantly visited by, men of all classes who live in that and 
the adjoining districts They talk to me with the utmost freedom upon troubles and difficulties, and I have 
never heard any person, with one solitary exception, even suggest that any Magistrate had abused the judicial 
powers with wnioh he was in vested m order to further executive ends The solitary exception was a native 
gentleman, holding a brief foi a particular object As Judge of the High Court I have frequently had to 
consider applications for the transfer of criminal cases fiom one court to another In the majority ox these 
oases, as I oould show.if leisure permitted, thepiejudice alleged is not the piejudice at isang f rom the Magistrate 
having pie-judged the case before it came into his court, but a prejudice foimed by him when on the judgment 
seat and arising from something t ha t then took place in court Out of the minority of oases an which the piem- 
dioe was supposed to have had its origin, either in 1 he Magistrate having had the case before him in his 
executive capacity, or in his being overshadowed by the Diet not Magistrate, I do not rexnembei one oase m 
which the allegation was satisfactorily established 

As regards Oudh, the Judicial Commissioner, after examining the records of his Court, 
states that be has only been able to discover one instance of abuse tiaceable to tbe 
combination of both functions in tbe same bands , and, as his letter at page 93 of the enclo- 
sures shows, that instance was of trivial importance and led to no practical injustice Of 
those District Judges who were consulted through tbe Higb Court, Mi Fox of Jhansi lefers 
to six cases in which, m his opinion, tbe union of judicial and executive functions m tbe same 
person led to abuse , but tbe effect of Mr. Fox’s opinion in regard to these cases is lai gely 
discounted by tbe remaiks with which tbe Officiating Chief Justice foi wards that opinion, 
namely, — 

The first oase quoted is not one in which any evil resulted, so far as the Judge has^ shown from his 
recollections The second case came before me as Judge sitting m revisi07i The Magistrate’s action in this 
oase I considered veiy proper and m no way open to criticism In the award of punishment, I thought it 
possible that the sentence had erred on the side of seventy, and, if there had been an erroi, corrected that 
error It was an error into which any judicial offioei might have fallen In the ^bird. fourth, ana sixth 
oases the errors were the erroi s of executive, not of judioxal, officers My comment on the fifth is that, n: the 
sample given of the Deputy Magistrate's woik m question is a fau sample, the Deputy Magistrate knew neither 
his duties as a judicial, nor as an executive, officer 

A few other instances of irregularities of some kind have been bi ought to notice in tbe 
voluminous correspondence whicb tbe discussion has produced, but it may be correctly said 
'that they are very few, and that m no case was there any scandalous abuse , the majority aie 
of trivial importance, an d many of tbe instances quoted are noticeable chiefly as showing tbe 
refusal of judicial officeis to submit to even the appearance of dictation from tbe executive 
authority, though that authonty was then official superior Viewing tbe correspondence 
generally, it undoubtedly shows that in these Provinces no injurious effects appear to have in 
actual practice followed fiom the union of tbe two classes of powers, and this conclus i on is 
confiimed and explained by tbe following remarks which have been recorded by tbe Hon’ble 
Mr Evans, Senior Member of tbo Board of Kevenue — 

I may perhaps be permitted to refei to my experience as a Sessions Judge, which office I held at intervals 
for some bix years The piovisionB m the Code of Cnimnal Procedure permitting appeals against, ana appli- 
cations for revision of, the orders of all Magistrates are very wide The people of this count ly avail themselves 
of those provisions to an almost an excessive degiee, as is manifest from the ground lessness of a large proportion 
of such appeals and applications The members of the native bar are fully alive to, and quite ready to seize 
on, any possible plea for invo kin g tbe assistance of the Sessions Court or the High Co urt against the orders 
passed by magisterial body If, then, m any case there were even a colourable pretext for asserting that 
the Magistrate ox the district, either in oases tried by him or in oases tried by his subordinates, had made 
undue use of tw authority or influence as the executive head of the distiiot, it is certain that suoh a pica 
would have found the first place in the petition of appeal I have no reoolleotion of any instance in which 
- any suoh plea was taken, and I can assert with confidence that no suoh plea was ever established, that any 
instance was ever brought to my know 1 edge, m which anything remotely approaching a serious abuse of his 
powers by a District Magistrate, was most certainly not the case 

7 It is the opinion of tbe Lieutenant-Governor and Chief Commissioner that actual 
experience m these Provinces does not show that there is any practical evil calling for remedy 
m connection with tbe part of the administrative system refen ed to by tbe memorialists Tbe 
most that can be said is that in a few cases District Magistrates have mjndiciously or impro- 
perly attempted to influence, or have conveyed their opinion as to tbe ments of a case to, the 
officer engaged m tiymg it But the lesentment felt not only by Euiopean, but by native. 
Magistrates when such influence was brought to beai on or advice tendeied to them, is in 
itself sufficient to show that the cases were of tbe nature of exceptions to tbe general mle As 
a matter of fact, both Distuct Mflgistiates and then subordinates are sensitively opposed to 
anything having tbe appearance of intei feience with tbe independence of the Judicial y in 
cases which actually come befoie tbe com is Tbe only really bad case of abuse of judicial 
powers which been bi ought to the Lieutenant-Governor’ s notice during tbe last five years 

is one in which a tahsildar m bis judicial capacity misused his powers to conceal the misdoings 
of hie executive subor dinat es But, even if tbe proposed separation were earned out to its 
fullest extent, misconduct of a Brnrjdftr character might be committed by any unjust Judge 
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8 Apart from conversations ■with the native gentlemen who support the Tndmn National 
Congress, and apait from occasional discussions in some philo -Congress newspapers, in which 
the separation of judicial from executive functions is supported on theoretical grounds, the 
Lieutenant- Governor, dunag five years of office, has seen no reason whatever to think that 
such separation commends itself to public opinion in these Provinces Although all classes 
of society have been consulted on the proposals made m the memorial, and it must 
therefore have become matter of common knowledge that such proposals were under discus- 
sion, there has yet been no sign of any attempt in the Native Press or on public plat- 
forms in these Provinces to agitate for the reform If abuses were common under the 
present system, it can hardly be doubted that the opport unit y would have been 
by* those who are in favour of change to give united expression to their views But 
the people at large have no conception that any such question could come under 
discussion As Pandit Jwala Prasad^ the Collector of Jalaun, states €t The masses, I can 
’ have no conception even as to what the terms Executive and Judicial mean, 
and therefore to assert that they are agitating for a reform which they cannot even grasp 
is absurd And the further remarks of this officer on the dangers of making our elaborate 
system of administration still more complex may also be quoted — 

It is an open question whether the mtioduotion of the elaborate and complex System of administering 
justice , ^hich obtains at present is wholly good without an admixture of evil, and I, for one, am inclined to 
look askance at measures which tend to furfchei elaborate the already too elaborated system 

Kunwar Bharat Singh, whose experience has been gained in the judicial line of the 
service, and who is to some extent and in theory a supporter of separation, is equally emphatic 
Jjk® fe©l m & of the masses, and states that, “ from the people's point of view, I must 
admit that I never heard any one wishing for such a separation,' 41 

That these quotations accurately descube popular feeling on the subject the Lieutenant- 
Governor has no doubt His Honour finds that a Vast majority of officials, including all the 
most experienced officers, are opposed to separation, not because they may not t hink separation 
good in theory and as a counsel of perfection, but because they find the existing unio n of 
functions in the some hands to work well , because the union is desirable on financial 
grounds , and because the union is in harmony with local opinion This is also practically 
the opinion of all influential native gentlemen The Taluqdars of Oudh, as a body and 
mrti virtually, are opposed to separation, and the influential landlords of the North-Western 
Provinces are on the same side The necessity, m the interests of law and order, of a strong 
Government is recognised by all poisons of local influence, and their views are forcibly, but 
without exaggeration, expressed by Raja F Shyam Sinha of Tajpur, in the Bijnor district. 

The R * 1V6 ^ severa * yG&rfl in England and is a gentleman of integrity and intelligence 
e aja says 


To deprive a Magistrate of the district of his judicial Jpowe-rs in any of the districts in these Provinces 
not only lower him in. the even of fha -nArmlA ava-x wliAM 1* A Ul! t -£ r\ J. II 


* it ins magimsrwie or tae aismot as a centre round which everything else 

rotates , but, when they come to realize that their central authority has lost ballast, they Will soon cease to 
think nrnoh of the District Officer, and the regard and respect they were in the habit of showing towards fcun 


. T ^ e supporters of separation are, it may almost be said, gentlemen of the legal profes- 
sion, or gentlemen who draw their inspiration on this question from English, and not from 
Indian, sources, and are, in number, altogether insignificant, 

9. On the first question, then, referred to m your letter— the existence of abuse under 
the present system, — to which may be added the question o£ the apprehension of abase the 
answer from these Provinces appears to be unnustakeably — ■ * 

(1) that no instance of serious abuse caused by the present system can be indicated , 

(2) that the cases quoted in Support of some degiee of abuse are extremely few, 

m many of them no 6vd really resulted, and that others are of the of 
exceptions, and show how even slight abases of power of exeeutiye interfer ence 
with judicial independence are resented and remedied , 



(4) that, whole some persons suggest one change as desirable and some another, there 
are mdicationa of a very general feelmg that what is required is— not a change 
of judicial system or procedure— but naUie effective control over the proceed- 
ings of the police. * 

To this should be added, on the part of the native community, a general appr ehension 
of change, and a feeling that it would be a dangerous experiment to weaken the powers of 
foe District Magistrate. 
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10 In paragraph 5 of your letter the request is made that a definite statement should be 
furnished of all eases of abuse which have come to the notice of the Local Government in the 
last five years But the conespondence shows that the cases given as instances of abuse weie 
usually much too trivial to come before Government One case m 1898 and one case in 1899 
came under the notice of Government, not because of any abuse resulting* from them, but because 
of the intemperate language used in the judgments One case ended in an acquittal, the other 
m a conviction , in both oases the judicial officer went against what he believed to be the 
executive view of the matter, and roundly abused his official supenoi, the Distiiot Magistiate, 
for supposed dictation The only other case that came before Government was that refeired 
to at the end of paragraph 7 above, in which a tahsildar was eventually leduced 

11 Coming now to the second part of the question under consideration, I am to point out 
that there aie powerful reasons of piactical expediency for the maint enan ce of the present 
system on its bioad lines The chief of these leasons is connected with the control of the 
police It cannot be doubted that the existence in the hands of the District Officei of the chief 
magisterial power enables him to exercise gieat conti ol and authority over the police Take 
away from the District Officer his power of Chief Magistiate, and he practically becomes the 
head of the police m his district , and will, in populai opinion, he identified with the police 
Indeed, popular opinion goes further, and consider s that, deprived of his position of Chief 
Magistiate, the District Officer will be overridden by his police 

In Su Antony MacDonnell's opinion there is substantial foundation foi this idea 
Nothing is more manifest from the opinions which landlords and othei native gentlemen have 
given than this, that universal mistrust of the police permeates native society The ciy from 
the native gentlemen consulted is, ct Let us have no change of judicial system, but let there be 
moie control over the police” In the necessity for gi eater contiol ovei the police the 
Lieutenant-Governor entirely concrns, as His Excellency m Council will have seen fiom this 
Government's letter No 1086, dated the 16th Octobei, and he has no doubt that nothing 
would tend to diminish the contiol which alieady exists more than the withdiawal fiom the 
Distuct Officer of the chief magisterial power in the district The Lieutenant-Governor has 
not the least doubt that, if the people of these Piovmces came to believe that they had no 
longer m the District Magistrate an impartial authority, poweiful enough to protect them from 
police misconduct, it would become infinitely difficult to carry on the administration It is not 
a question of prestige m the sense of the woid as used in disparagement by the advocates of 
separation , it is a question of the tiust and confidence of the people m their lulers Deprive 
the District Officer of the control and power over the poLice which his possession of the 
chief magisterial power now gives him, and the people's confidence m him will certainly be 
shaken That would be fatal to our administration in present circumstances When education 
spreads, and the police become better, it may be othei wise 

The instances m which District Magistrates themselves try eases are comparatively veiy 
few The latest returns to hand show that they tried only 1,166 out of 89,886 disposed of 
within the year Eveiy District Officer in these Provinces is expected to try at least six cases 
in the year, choosing important cases from various administrative units of aiea, so as to inform 
himself better of the working of the police Some Distiiot Magistrates are compelled by 
circumstances to try more, but many do not much exceed the minimpm expected It will thus 
be seen that in these Provinces at all events, no justification exists for the proposed separation on 
the ground of the frequent exercise of judicial functions by Magistrates, while having regard 
to the small tale of judicial work required from Collector-Magistrates, no substantial foundation 
can possibly exist for the memorialists' assertion that “ under the existing system Collector- 
Magistiates do, in fact, neglect judicial for executive work.'' It is the possession of the power, 
the knowledge that it can he instantly exercised to bnng an offender to justice, that 
over-awes the policeman or other powerful offender, and emboldens the people to look on the 
District Magistrate as, to use their phrase, "the piotector of the poor " 

1% There is, in addition, in the circumstanoes of these Provinces another poweiful reason 
for retaining judicial powei in the hands of the Distiiot Magistrate In the great cities and 
in many distiicts the forces of disordei he very near the surface, large classes aie onminal and 
turbulent, and, moieover, numeious cases occur which raise class or religious animosities and 
involve peisons of influence on either side Intucate cases involving peisonal rights are 
instituted It is essential, in present circumstances, for the maintenance of law and ordei, 
that the Chief District Officer should letain magisterial jurisdiction to deal with such 
v difficulties by way of prevention, while local public opinion demands that, when the law has 
r been bi oken, the District Magistrate should eithei try the case himself from the outset ox, if 
not, have the power of removing the tiial to his court if justice m a lower couit is not being 
- secuied But, having regard to the strength of the Euiopean service in these Provinces, no 
European officer would in many instances he available to try such cases if judicial functions 
weie withdrawn from the Distinct Magistrate The i © marks of the Judge of Haidoi may be 
quoted as bunging out the necessity for the retention of judicial powers m the hands of the 
District Magistrates — 

Turning to the matters specially referred to by the Local Government, it appears to me that theie would 
he senoo s drawbacks to the entire withdrawal of case work from the District Magistrate The chief one is that 
there aie bo few European Magistrates available, except Distuct Magistrates It is not that they axe wanted 
to try Europeans, for the cases in which Europeans are involved aie so few in number that they could perhaps 
he met by temporary transfers, hut that there so of ten are oases in eveiy district m which it is advisable that 
the officer who tnes them should he beyond the possibility of an accusation of paibiality 
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I refer to eases which have stirred up religious animosities between Hindus and Musalnmns, and to 
oases where the issue is between a powerful Taluqdar or other land holder and some utterly ^influential person 
or persons The great bulk of the subordinate Magistracy would, no doubt, be quite fair and just m trying 
such oases, but every native Magistrate would ceit ainly be accused by interested persons, both pending ana 
after a tnal, o£ not being impartial The presence of the District Magistrate, able, if necessary arises, to 
take up such a case himself, is a great safeguard for the doing of justice, foi justice cannot he ezpeoted from a 
court if it is libelled and thrown out of its judicial equilibrium. 

13 Assuming, then, that the District Magistrate must retain his judicial functions, 
the question has been considered whether he should continue to hear appeals nom convictions by 
Magistiates of the 2nd and 3rd classes, and whether his present powers of supervision of the 
euboidinate couits Bhould be maintained The Judge already hears appeals fiom 1st class 
Magistrates, and the transfer of appeals from 2nd and Sid clsss Magistrates fiom the District 
Magistrate to the Judge would be a step in the Anection desired by the memorialists Upon this 
point, theiefore, the Lieutenant-Governor has made particular enquiry Though many officers see 
no objection to the transfei, the consensus of opinion is against it In the first place, Judges 
have alieady more woik than they can well perform, ana any increase in their woik would in- 
volve an met ease m their number At the same time the transfer of those cases from the 
Magmtiate would deprive him of a valuable souice of information legarding the character and the 
abilities of his subordmates Where there is no Judge resident m the district — and 22 out of the 
48 distiicts have no resident Judge, — it would mean that appellants in every petty case must take 
their cases to another district This would involve the poorei classes in great loss, and would 
in many instances be tantamount to a denial of justice The majority of the Judges of the 
High Court are not in favour of any transfer of the subordinate cuminal courts to the super- 
vision of the Judges, and the Judicial Commissioner points out that it would be impossible 
without a laige increase m the number of Judges to exercise the close supervision that would 
be necessary If earned out, the transfer should be confined to the woik of headquarters 
Magistrates, Deputies, or Assistants, for, as the Judicial Commissioner remarks, “ no person 
of ordinary common sense would suggest that tahsildars' courts should be made suboidmate to 
the Judge/' 

In these Provinces the crying need is for more supervision and control over suboidmate 
judicial courts , and, instead of adding to the work of District and Sessions Judges, the 
Lieutenant-Governor would prefer to add to their number, and so enable them to control more 
effectively the courts at present under them This is a matter which has already been brought 
to the notice of the Government of India by tins Government The leaders of native society 
are seriously apprehensive of the effect of weakening the District Magistrate's control over his 
subordinate judicial staff Persons with an important stake m the good government of the 
country apprehend the occurrence of abuses if a close contiol is not kept over the subordinate 
Magistracy, and they aie convmoed that such control cannot be exercised by the present staff 
of Judges Theie is therefore a strong consensus of official and native opinion m favour of 
maintaining the existing control which the Distnot Magistrate exercises over the subordinate 
magisterial courts* 

14 In the correspondence forwarded by the Government of India a scheme for ^"separ- 
ation. of the executive and judicial services is put foiward by Mr E C Dutt, and this has 
been discussed by many of the officeis consulted, with the result that it is generally pronounced 
impracticable The officer who is most strongly in favour of separation is, perhaps, Mi Fox, 
Judge of Gorakhpui, and even he recognises that the scheme as put forward is an impractic- 
able one, if only on the ground of the expense of complete separation Mr Dutt's scheme is 
thus criticised by Mr Cox, the District Magistrate of Hardoi • — 

Mr Putt’s scheme appears tp be so designed as to allow every officer an opportunity of qualifying himself 
alternately as an. Executive and Judicial officer, and to transfer from him one oranoh to another just as he is 
beginning to be useful The future Civilian will spend the first few years of bis service in unimportant Exe- 
cutive work He will then suddenly bring the knowledge thus acquired to bear on the entirely different Judi- 
cial work of a Joint Magistrate Having devoted six or seven years to learning Judicial work and forgettmg 
what little Executive knowledge be has acquired, he will become an Executive officer and be set J;o administer 
a district He will than become a Judge and after that a Commissioner 

Some such system as this was actually m practice m the Lower Provinces of Bengal when 
Sir Antony MaeDonaell first came to India, and under it many good Judges and many excel- 
lent District Officers were trained In His Honour's opinion a Judge is the better of having 
had some executive experience, and a District Officer is the better by having had some judicial 
experience But, after careful consideration of the results of that system, the Government of 
India decided that specialization was better, and that transfers from judicial to executive 
employment and met vers# were not, as a rule, desirable, though in particular cases the require- 
ments of the public service might justify them On tne whole, the Lieutenant-Governor is 
disposed to think that this is the best plan to pursue 

The adoption of any such scheme as Mr Dutt's would necessitate a considerable strength- 
ening of the staff At present the whole staff is at the disposal at the District Officer for such 
work as is required At some seasons criminal work is the heaviest, at others revenue work 
If the staff were divided, it would he necessary that the Deputy Magistrates under the Judge 
should be strong enough to dispose of criminal woik at the heaviest tune .of the year* and 
that the Deputy Collected i mdey the Magistrate should he able to cope with every rush of 
revenue work. At present the entire strength of the staff can be " employed as Magistrates or 
as executive or as revenue officers, as the^ease may demand in eases of emergehoy Under 
Mr Dutt's, or any similar, scheme the number of ofl&oers available in any one capacity will be 
reduced, and their functions limited. It might he necessary to post officers at different places 
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on the occasion of any great Hindu or Muhammadan celebiation, 01 foi the management of 
fairs or for othe r re asons In 1890 the whole staff! was engaged m enquiries into the condi- 
tion of the country and prospects of the ciops where famine was apprehended, and duimg the 
famine there was great addition to the work of all executive officers On such occasions as 
those the staff, after separation either of Deputy Collectors or of Deputy Magistrates required 
for judicial work solely, would be altogether insufficient foT its duties In ail cases m which 
the question has been examined it is found that, if the existing staff were divided, and one part 
employed solely m judicial, and the other part solely m executive, woik, the staff lemaimng to 
the Collector, after transfer of officers to the judicial side, would be i ns ufficient for the exe- 
cutive work 

This question has been examined m detail by the Commissioners of Agra and Lucknow ip. 
their communications, and then conclusion that at least one officei more than at piesent would 
he required in each district, seems to the Lieutenant-Governor to under-state the necessity 
One additional European officer would certainly be wanted , and, having regard to the varied 
natuie of the work which the executive staff has to cope with. His Honour is not certain that 
the removal of all judicial work would allow of any substantial reduction in the present num- 
ber of Deputy Collectors retained as executive officei s But an increase of even one European 
officer a distuct would, with the further expenditure which the separation would entail in 
establishments, m improving the prosecuting agency and providing new buildings, amount to 
probably six lakhs of rupees In the Lieutenant- Govemoi ; s opinion the real expenditure would 
reach to near ten lakhs But an expenditure of six lakhs, still less of ten lakhs, the finances 
of these] Provinces are at piesent totally unable to bear In the present circumstances of these 
Provinces a fifth of the sum would be far moie usefully spent m impiovmg the organization 
of the police, and securing for that service a bettei personnel 

15 A suggestion that occurred to the Lieutenant-Governor for rendering the criminal 
courts independent of the District Magistrate, should their independence be insisted on, was 
that magisterial powers should be conferred on Munsifs and Subordinate Judges, and the staff 
of these officers be moieased, and on this point opinions were asked for Of course many years 
would elapse before the existing Civil Judges would be capable of performing magisterial 
functions, but even then, in the opinion of expeuenced officers, the discharge of magisterial 
duties would be very imperfectly provided for In the opinion of one commissioner, who 
speaks from experience gamed as a Sessions Judge, “no one acquainted with the facts could 
regard with feelings other than of consternation the proposal to entrust Munsifs and Subordi- 
nate Judges with magisterial powers ” 

The Judicial Commissioner of Oudh considers the suggestion altogether impossible, and 
even the gentlemen most in favour of separation are opposed to the investiture of Munsifs and 
Subordinate Judges with magisterial powers 

16 In the previous remarks the Lieutenant-Governor has placed before the Government 
of India the results of this important correspondence On few points has he given expression 
to his own views, but he thinks he should here make his own opinion clear It is not, he 
thinks, possible to predicate of any system of administration, executive or judicial, that it is 
the best of all systems The excellence of any system depends on its suitability for the 
maintenance of law and order and the upholding of private rights m the particular circum- 
stances of time and place In the North-Western Provinces and Oudh the people are ex- 
tremely backward, only 6 per cent of them have any education Though docile when 
properly handled, they are liable to fierce bursts of passion, especially if their traditional habits 
of nfe or their religious piactices aae interfered with Mixed up m the population there are 
predatory castes who live by crane : and in the great cities theie is a stiong leaven of great 
turbulence With such a population as this, that system of judicial administration is the best 
which conduces most effectively to the maintenance of the law, and to the constant application 
of those humanizing measxues, which aie being used for the improvement and enlightenment 
of the people For the piesent the success of all these measures, and the very existence of 
stable government, depend on the maintenance of a strong executive authority, and public 
opinion, as well as the conditions of things at piesent, demand that this strong executive 
authority shall not be divorced fiom judicial powei This authority ib required as much for 
the purpose of correcting the shortcomings of the untrustworthy subordinate agencies we are, 
through want of bettei, compelled to employ, as to suppress overt crane The existence of 
such an authority is essential to the idea of Government at present univeisally prevalent m 
these Provinces , and its removal would be misunderstood, and might lead to chaos The 
Iaeutenent-Govemor looks, equally with the distmguished gentlemen who have memonalized 
the Secretary of State, to the tune when the judicial may be safely separated from the execu- 
tive power m India but, in his responsible opinion, that time has not yet come in the North- 
Western Provinces and Oudh 

To sum up, the Lieutenant-Governoi’s views on the subject are these — 

(1) That no abuses of senous importance have come to light m these Provinces from 

the union of executive and judicial functions m the same hands 

(2) That District Magistrates themselves, and the Courts subordinate to them, are 

aveise to anything that looks like undue interference with the independence of 
the Judiciary m cases actually before them. 
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(8) That the overwhelming opinion of the officers of Government, the Taluqd&rs of 
Oudh, and the landlords of the North-Western Provinces is strongly opposed to 
any separation of these functions 

(4) That, although Magistrates would themselves be glad to be relieved of their ap- 
pellate functions, the general opinion is— 

(a) that these functions could not be properly discharged by District and Sessions 
Judges without a large increase m their nnmbeis , 

(j) that the exercise of these functions gives District Magistrates a material insight 
into the chaaacter and capacity of their subordinates 

'5) That the withdiawal of magisterial powers from the District Magistrate would 
greatly weaken the control over the police, and compromise his position in the 
eyes of the people as an impartial arbiter, to whom they can at present appeal 
m then dealings with the police It is universal native opinion that it is not a 
change in judicial system which is wanted, but more control by the Magistrate 
over the police 

(6) That no scheme of separation up to the present suggested to the Government is 

satisfactory, and that, if separation is to be earned out, theie must be a large 
mcrease m both the European and Native Judicial staff, which the finances of 
the Provinces cannot possibly bear 

(7) Generally, the native public are satisfied with existing arrangements of the union of 

judicial and exeentive functions in the same hands Separation would not 
meet any practical want, and would not be m accordance with the almost uni- 
versal public opinion of the Provinces. 


S S. B.X Delhi,—: So 2S8 H 10-8 18.-100 



APPENDIX V 


No 8659, Bombay Castle,-^-D eem i er 2900 


From— W T Morison, Esq, Acting Secretary to the Government o£ Bon bay, 
J udieial Department, 

To— The Secretary to the Government of India, Home Department 


Sir, 


I am directed to reply to your letter no 522 of the 

1 Sir Lawrence H Jenkins, Kfc , M A , (Oxon ), (Bar -at-Law), Chief Justice 
of the High Couifc, Bombay 

2 The Honourable Mr Justice E T Candy, Barrister at-Law, ICS, 
Judge of the High Coait 

3 The Honourable Mr Justice M G Banal e, CIE. M A, LL B, (Bom ), 
Judge of the High Court 

4 The Honourable Mr Justice Badmdm Tyabii, Barrister at Law. Judge 
of the High Court 

6 The Honourable Mr Justice E M H Fulton, ICS, Judge of the 
High Court 6 

6 The Honoui able Mr Justice L P Bussell, Barrister at Law, Judge of 
the High Court 

7 The Honourable Mr J ustice W H Crowe, Barrister at-Law, ICS, 
Judge of the High Court 

8 The Honouiable Mi H Batty, M A (Cantab ), Barrister at Law, ICS, 
Remembiaucer of Legal Affairs 

9 The Honourable Mr H P Aston, Barrister at Law, ICS, District and 
Sessions Judge, Poona 

10 Mr G Jacob, ICS, District and Sessions Judge, Ahmednagar 

11 Mr J J Heaton, ICS, District and Sessions Judge, Nosik 

12 Mr B S Tipms, B A , LL B , Distiict and Sessions Judge, Th&na 

13 Mr HEM James, C S 1,1 C S , Commissioner m Bind 

14 Mr G C Whitworth, ICS, Judicial Commissioner in Sind 

15 Mr B Giles, C I E,M A , (Cantab ), Collector and District Magistrate 
of Karachi 

16 Mr Dayarom Gidumal, B A, LL B, District and Sessions Judge, 
Shikarpur 

17 The Honourable Sir Andrew Wingate, KCIE, ICS, Secretary to 
Government, now Commissioner, C D 

18 The Honourable Mr F S P Lely, ICS, Commissioner, 3Sf D 

19 The Honourable Mr A F Woodbum, Barrister at-Law, ICS, Com 
miBSioner, 8 D 

20 Mr P C H Snow, CIE, Barrister at Law, ICS, Collector and 
District Magistrate, Poona 

21 Mr J L Jenkins, M A (Oxon), I C S , Collector of Salt Revenue 

22 Mr M C Gibb, LL B , (Cantab ), I C S , Collector and District 
Magistrate, Ahmedabad 

23 Mr AMT Jackson, M A (Oxon), Barnsfcer-at-Law, ICS, Collector 
and District Magistrate, Thana 

24 Mr C G Dodgson, ICS, Collector and District Magistrate, S&tara 


Slst March 1900, forward- 
ing, for the consideration of 
the Government of Bombay, 
a copy of Judicial Des- 
patch no 47 of the 3rd 
August 1899, from Her 
Majesty's Secretary of State 
for India, giving cover to a 
memorial piotestmg against 
the union of Judicial and 
executive functions in the 
same person in India I 
am also to enclose copies of 
reports received from the 
officers noted m the maxgm 
who, in accordance with the 
wishes of the Government 
of India, have been con- 
sulted in the matter 
These reports constitute a 
valuable body of opinion, 
and may be considered to 
be fairly representative of 
all views held m the 
Bombay Presidency on this 
important question 


2 The names of the gentlemen whose signatures are attached to the memorial do un- 
doutedly command respectful consideration for their views But it may be observed that, 
of the ten signatories, two only have had any personal experience of the difficulties and require- 
ments of district administration The experience of six of them has been limited to the High 
Courts of Calcutta and Bombay and as the cases which are brought most piommently to the 
notice of High Court Judges, in the exercise of their appellate and revisional jurisdiction, 
are those in which there has been misuse or abuse of authority there is a natural tendency 
on their part to regard these cases as samples of the whole, while the thousands of cases 
m which justice is fairly and impartially administered pass unnoticed The Governor m 
Council, therefore, while admitting that great respect is due to the opinion of these 
gentlemen m matters within their own sphere of experience, does not consider that undue 
weight should be attached to their views on the administrative organisation of Indian 
Districts 

8 It is, perhaps, in consequence of the signatories' want of practical acquaintance with 
the working of district administration, that the memorial conveys an entirely mistaken im- 
pression of the system as it now exists The general demand of the memorial is that 
the Government of India should be directed “ to prepare a scheme for the complete separa- 
tion of judicial and executive functions ” The memorialists have refrained from indicating what 

T 



100 


2 


they understand by judicial as distinguished from executive functions, and until they do this it 
is impossible eithei to appreciate the scope of then demand, or to comply with it But the 
point which is specially selected for attack is the combination of judicial and police poweis 
in the hands of the District Magistiate The attack is suppoited by one-sided quotations 
from the heated contioveisies of bye-gone times, which aie inapplicable to piesent conditions , 
and though the memorialists aie appaiently awaie that material changes have been made 
since the Honouiable Mi J P Giant lecorded his mmute on the subject m 1857, yet the 
gist of the complaint is the same, and it is lepeated m almost the same woids The Honour- 
able Mi J P Giant objected to the Distuct Magistrate being occupied as “ thief catcher, 
prosecutor, and judge/* and the memoiialists complain that “judicial powers lemam 
m the hands of the detective and public piosecutor " , while m a statement punted as Ap- 
pendix A -IX m suppoit of the memoiial, one of the signatories, an ex- Chief Justice of 
Bengal, alleges that “ Counts of Ciumnal Justice aie subseivient to police authouty", that 
“a judge's piomotion is dependent on the favour of the chief police officer'*, and that 
“ Cnmmal Courts aie vntually undei police contiol " It is difficult to imagine whence this 
conception of the status and functions of the District Magistiate, foi which theie is no 
authouty m law oi piactice, can have been derived. Throughout the gieatei pait of India, 
the Collectors and District Magistrates or Deputy Commissioneis, whom it may be convenient 
to call “ Heads of Distucls/' have no dnect concern m the detection oi prosecution of offences 
Then authouty ovei the police is derived thioughout India fiom the Criminal Procedure 
Code, and, m the diffeient Provinces, fiom Local Police Acts — in the Bombay Piesideucy 
fiom Bombay Act IV of 1890 Undei Section 18 of this Act, the Distuct Magistiate 
is invested with “ command and contiol" over the police foice of his distuct, and it is 
believed that theie is a similar piovision m the othei Local Police Acts This command and 
contiol is eveuised, a<? it was intended it should be, foi admimstiative pmposes alone 
It does not imply that the Distuct Magistiate takes any pait m the investigation of offences, 
noi, as a mattei of fact, is this the case It seems an abuse of language to term an officer who 
is entiusted with the general supervision of the police within his chaige a “thief catcher /* 
“detective," oi “public piosecutoi " It may also be noted that the command and contiol 
of the police vests solely m the Distuct Magistrate and that the Subordinate Magistrates 
have no shaie m it Under the Criminal Pioeeduie Code the District Magistrates, and all 
Magistrates m a gieatei or less degiee, have poweis foi the prevention of offences and the 
preservation of oidei (Chapters VIII to XII of the Code) which are geneially exeicised by 
Magistrates in all countries, and aie not usually consideied incompatible with the exeicise 
of judicial functions It would tax the ingenuity of the ablest theoiist in political science 
to distribute these powers into two classes, judicial and executive, and neither in the 
memorial, nor m Mr Dutt's scheme, which is lecommended foi adoption as a practical system, 
is any attempt mide to discriminate between the two classes It is, howevei, admitted that 
the Dislnct Magistiate, and the Magistrates subordinate to him, may, m certain cases, 
exeicise poweis which should disqualify them from trying such case 

4 But the memoiial not only misrepresents the chaiacter of the Distuct Magistrate , 
it also omits to notice the safeguaids which have been provided to prevent the trial of 
cases being piejudiced by any action taken by him and other Magistrates m directing 
investigations, and initiating proceedings Undei Section 190 (1) of the Cnmmal Procedure 
Code, “any Presidency Magistrate, Distuct Magistiate, or Snb-divisional Magistrate and 
any other Magistiate specially empowered in this behalf may take cognizance of any 
offence . (c) upon information leceived fiom any othei peison, other than a 

Police officer, oi upon his own knowledge oi suspicion that such an offence has 
been committed " But under Section 191, “ when a Magistrate takes cognizance of an 
offence under Sub-section (1), Clause (c) of the preceding section, the accused shall, 
before any evidence is taken, he informed that he is entitled to have the case 
tried by another Court, and if the accused, or any of the accused, if theie be moie than one, 
objects to being tried by such Magistiate, the case shall, instead of being tiled by such 
Magistrate be committed to the Court of Session oi tiansfened to anothei Magistrate' 1 
Further, under Section 487 all Judges and Magistrates, except Judges of the High Couits and 
the Recorder of Rangoon, are absolutely debarred fiom trying laige classes of offences when 
suchjoffences are committed hefoie themselves, oi in contempt of their authority Finally, 
Section 556 provides that “ no Judge oi Magistrate shall, without the pemussion of the Couit 
to which an appeal lies from his Couit, try oi commit foi tiial any case to oi in which he is 
a paity or personallv interested, and no Judge or Magifctiate shall hear an appeal fiom any 
judgment or order passed by himself ' This section has been interpreted by the High Courts 
m the widest possible mannei , and it is difficult to conceive how, in the face of these provi- 
i&uns, the memorialists have found it possible to declare that the existing system is one under 
which the District Magistiate, oi any Magistiate, acts at the same time as “ detective public 
prosecutor, and judge " The law may m some cases be misxnteipieted or even wilfully 
disregarded , nor can any system he deviled under which the law will not occasionally be 
mismteipieted or disregarded by those to whom the enforcement of the law is entrust* d One 
of the best te&fcs of good government is whether, when abuses do occur, remedies can be 
"obtained , and it must be admitted that in India the means of redress for abuse of authouty 
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pn the part of the magistracy are large, simple and accessible m an extraordinary degree 
Over and above the jurisdiction of the Lower Appellate Couits, theie is the wide juubdietion, 
appellate and le visional, of the High Couits, the natuie of which has been well descnbed by 
Su J E Stephen m the following passage — 


u All these High and Chief Courts exo oise functions m the administration of both civil and criminal 
justice to which we have nothing anologous in England Besides the powe a of appeal and lefeience to be 
aebcubed heieafter, whioh aie exeicised aocoidiug to le»al rules, add geaeially, upon the application of the 
parties inteiebted, they have a powet of genet al stipe unto tide nee and inspection, over the inferior Courts 
which is possessed by no authority m England ovet any Com t whatever Every act of eveiy Court in India is 
elaboiately recorded in writing, and a ays Lem is established by which all Judicial officers send up, at fixed 

n iodb, le turns to then superior, showing piecisely how they hive been employed during the period (generally 
relieve i month), how many cases they have tried and with what 1 exults , and a variety of other matters 
At all the High Courts and Couits discharging the functions of a High Couit, aie officers whose business it is 
to examine these letams and to bung lo the notice of the Judge who has to dischazge the duties of superinten- 
dence, anything unusual which seems to require notice The Judge of the High Court or Chief Court 
thexeupon causes a letter to be written to the Judge oi the inferioi Court calling ±01 explanation ” “ The 

check on judicial neglect 01 misbehavior which is secuied in England by the mte’est taken by the public is 
supplied m India pat Llv by the power of appeal m the hands of the paities, and partly by the poweis of revision 
vested m the High Couits '* 

It would appear theiefoie that the author lty of the High Couits ovei the administration of 
criminal justice is, within the law, absolute , and that the allegations made m the memorial 
of the subordination of the judicial y to the excutive aie devoid of foundation 


5 The memorialists aie able to claim two Secretaries of State for India as suppoiters of 
the piinciple that theie should be complete sepaiation of executive and judicial functions It is, 
in the opinion of the Governor in Council, unfortunate that a piinciple which has been diseas- 
ed by the best authorities on constitutional law and political science, as being neither desirable 
m theory, nor possible m piactice, and for which theie is no authority m English law, should, 
with lefeience to India, have been so easily accepted All attempts to foice administrative 
systems into the mould of academic theones aie dangeious , but it is in the highest degree 
unreasonable that a doctnne which, with the couelative theoiy of the separation of legislative 
and executive functions and othei dogmas of the pie-revolution era has been consigned to the 
limbo of exploded formulae, should be made the giound for revolutionising the system of 
district a dminis tration m India The natuial lesult of this rnheiently vicious method of 
proceeding may be seen m the looseness and indefimteness of the language employed in dealing 
with the practical side of the question Among the teims commonly used aie " judicial 
functions/' "executive functions," <f puiely judicial work," " magisterial duties," "police 
duties," " police woik, , " evecutive woik 3 and similar phiases to any one of which no two 
persons would, piobably, attach the same meaning It has been pointed out by moie than 
one of the officeis, who have been consulted by the Governor in Council, that this vagueness 
of expression depnves Mi Putt's schema, which has been put foiward as a woikable measure, 
of any practical value But the same vice, spiingmg fiom the same cause, has infected the 
discussion of this question befoie and since the time of the Police Commission of li>60 In 
the repoifc of the Commission, to which the memorialists appeal m suppoit of their case, the 
following passage oocuis — 

« As the (police) oigamzafcion becomes ps fee ted, and the force becomes effective for the performance of 
its detective duties, any necessity for the Magistrate to take peisonal action in any oase judicially before him 
ought to cease ” 

On this passage the Honourable Mr Justice Candy lemaiks m his minute — 

“ Did the Commission mean that any Magistrate in any case judicially befoie lum is not to take 
personal action P Is he simply to heai such e fidence as the complainant oi police may bung before 
him, and is he to refiam fiom ordering mquny by the police i eluding any vmpoitant matter 
wh oh may have been overlooked by the n P Sorely, when acise is judicial y befoie a Magistrate, he is 
peisonally bound to take all action that may be necessaiy foi the elucidation ot the tiuth, for the conviction 
of the guilty oi for the acquittal of the innocent What sections otthe Cnmmal Piooedure Code ought to 
be amended m the opinion of tho*e who suppoit the proposition of the Police Commission P The pioposition 
is so vague that it is impossible to giapple with it Bo system of Magistracy oi of criminal administration in 
the civilised world debars a Magistrate or Sessions Judge from personally directing enquiry in a oase judicially 
befoie ham Only the othei day we had a complaint fiom the Sessions Judge of one rmpoitant district in this 
Presidency that cases weie impeifectly committed to hi* Couit, thus entailing on him the necessity of personally 
taking ac ion in the cases, and adjourning for the production ot nnpoitant witnesses The poult is> so obvious 
that I cannot help thinking that the Police Commission and the memorialists meant something different fiom 
what was sard ” 

It would be easy to give other instances m which the statements made, if taken in their 
literal sense, would lead to clearly impossible lesults , while the sense which is to be attached 
to them has not been indicated In England the popular idea seems to he that even as an 
Archdeacon is a person who peiforms archidraconal functions, so judicial functions aie those 
peiformed by a peison called a Judge , and some justification of the idea may be found m the 
Settlement of 1689 under which special provision was made to secure the independence of 
Judges, while the status of Justices of the reace and mmoi Judicial officeis was left unchang- 
ed It is in this sense that the matter is, apparently, taken by Su Robert Reid when he says 
Ci it is most unadvisable for the same person to act as Judge and as an officei of the Excutive 
Government This thing is not allowed m England, and eveiy man who has read 

history ought to hope that it will disappear m India " High authonty might be quoted for 
the proposition that Judges themselves aie officeis of one of the depatments of the Excutive 
Administration of a countiy But, apart fiom this, S r Robert Reid can scarcely be unaware 
that in England the first article in a Commission of the Peace to Justices empowers them 
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singly to conserve the peace in suppiessmg riots and affrays and in taking securities foi tlv 
peace , that a Justice of the Peace, who sits as a Judge in Petty and Quaiter Sessions, may also 
he Chairman and member of a Licensing Committee, of a Watch Committee or an Income-Tax 
Commissioner His statement clearly is not intended to apply to officers of this class, who m a 
great degree correspond to, and do the work of, District officers in India There is, however, 
no excuse for vagueness of statement m respect of the powers exercised by officers concerned 
in the criminal, or indeed in any branch of the administration of this country There is hardly 
any step which can be taken of any order which can be passed without the authority of law , 
and it should be possible for those who have objections to urge against the existing system to 
point out the specific provision of the law to which they object There is no necessity to have 
lecourse to vague generalities Experience has shown that all discussion of administrative 
systems which originate in abstract principles are either fruitless or harmful , fruitless if no 
changes are effected , harmful if changes are introduced to satisfy academic theories without 
regard to practical conditions 

6 I am to say, therefore, that the Governor in Council welcomes the decision 
of the Government of India, that the matter should be examined on the broad 
ground of general administrative expediency, rather than with regard to abstract 
principles , and considers that the field of controvercy may, with advantage, be limited to the 
two questions stated in your letter As regards the first of these — how far the combination of 
executive and judicial functions in the same hands leads to abuse whether there is any prac- 
tical evil to be remedied — the opinions obtained from the officers consulted afford ample material 
for forming a definite judgement Of the Judges of the High Court, the Chief Justice, and 
two Puisne Judges, the Honourable Mr Justice R&nade and the Honourable Mr Justice 
Badrudin Tyabji, consider that the system does or may give rise to abuses The Chief Justice, 
however, qualifies his opinion m the following terms — 

" Though on abstract principles I am Btrongly opposed to the combination of judicial and executive 
functions yet, I would not at present urge that District Magistrates, at any rate in the Bombay Presid- 
ency, should be deprived of their judicial powers The possession of these powers appears to me to be 
of value and to increase the usefulness of these offieeis , nor have I known or heard of their abuse at any 
time iu this Presidency " 

On the other hand, the remaining four Judges of the High Court declare that such abuses 
have never come within the range of their experience, and if existent at all can only be of rare 
bocurrence Thus the Honourable Mr Justice Russell says — 

“ Speaking from my own experience as a Barrister who practised (with but few exceptions in MofuB- 
sil cases) for over twenty years m the City of Bombay, I cannot say that I ever met with a ease in which 
the combination of executive and judicial f and ions in the same bands | let to abuse No doubt in one or 
two mofussil oases we may have been surpused, m the interests of one’B client, to find the Court acquaint- 
ed with and inclined to consider documents and facts which were not before me as counsel m any way, 
but m the interests of ultimate justice, I cannot say that such inclination of the Court was an abuse ,f 

The Honourable Mr Justice Crowe says — 

" Speaking from my own experience, which I may observe is confined to tbe Bombay Presidency, I 
cannot call to mind a single instance where m practical hardship or injustice has followed from the present 
system I have no hesitation in saying that the combination of executive and judicial func- 

tions m the same hands practically leads to abuse m very rare occasions only ” 

The Judicial Commissioner m Sind, Mr G C Whitworth, and the Remembrancer of Legal 
Affairs, the Honourable Mr Batty, take the same view Of the five District and Sessions 
Judges who have been consulted, one alone Mr Dayaram Gidumal, is definitely of opinion 
that abuses exist, and supports bis opinion by examples One, Mr R S Tipnis, considers 
that "the eyil does exist, hut it exists m a small degree and m a narrow circle 33 — an opinion 
which is admittedly founded on theory only, since Mr Tipnis state that he is unable to suppoit 
his opinion by instances from his own official career wherein executive duties had clashed 
directly or indirectly with judicial functions One Distnct and Sessions Judge, the Honour- 
able Mr Aston, has not applied himself to the question The remaining two, Messrs Jacob 
and Heaton, while remarking on certain defects m the system, consider that no abuses have 
arisen which can fairly he attributed to the union of judicial and executive functions m the 
same hands Among the administrative officers of Government theie is no division of opinion 
The Commissioner m Sind, the thiee Divisional Commissioners, the Collector of Salt Revenue 
and the five Collectors and Distnct Magistiates, who have been consulted, all declare, with 
one or two reservations which will be noticed presently, that abuses of the nature alleged m 
the memorial have never, withm their experience, existed in this Presidency 

7 It is evident that if the reply to the question stated had to he based on opinions alone 
the answer must he a decided negative But, further, when the opinions of those who hold 
that abuses do occur, and that there is a practical evil to be remedied, come to be tested by an 
examination of all the specific cases of abuse which have been brought forward, it will he seen 
that these opinions have little, if any, foundation in fact 

The cases cited are as follows •— 

(a) One quoted by the Chief Justice as within his personal experience 
(i) Fourteeea which have come to the notice of the high Court of Bombay, from the 
year 189^ to 1899 

(e) Three, to which allusion is made by the Honourable Mr, Justice Tyabji, 

(d) Three quoted by Mr. Deyaram Gidumal. 
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8 In the case cited by the Chief Justice, a military offioei temporarily deputed on 
“ plague ” duty, who inthat capacity was invested with ceitam magisterial powers, gave 
verbal orders to the people of a plague-striken village to leave their houses Five days after- 
waids he found that one man had not complied with the oidei , and he theieupon convicted 
him and fined him Its 40 The foimal order duecting the evacuation of the village vas not 
published until seven days aftei the conviction The Magistrate clearly acted illegally m 
tiymg the man at all for breach of an oidei issued by himself, and also in taking action befoie 
the foimal oidei lequued by law had been issued It may be observed, however, that in this 
case action was taken under the Epidemic Diseases Act, an Act passed to meet a sudden emei- 
gency, confeinng wide powers, at fiist often imperfectly understood, on officeis who had little 
experience of magisterial woik It cannot fanly be taken as illustrative of the ordinaiy couise 
of administiation 

9 The fouiteen cases taken from the records of the High Court are buefly noted below — 

No 1 — In this case a Magistiate accepted the heaisay evidence of a Police Inspectoi 
The impioper admission of heaisay evidence is not confined to Magistrates who all pei- 
f orm executive duties , and as a mattei of fact the Magistrate in this case was a full-time 
City Magistiate, doing nothing but magisterial woik 

No 2 — The accused was convicted of importing foreign liquor The High Court 
found that there was no proof that it was foreign liquor This it merely a case of 
appreciation of evidence There is not the slightest ground for supposing that the 
Magistiate was influenced in his decision by wiong motives 

No 8 The Magistrate acting undei a piovision of the law, which enjoins him to set 
forth in his Older the “ numbei, character and class of sureties (if any) required, duected 
that none of the inhabitants of a certain village should be accepted as security for a 
peison oidered to find secuiity foi good behavioui The High Couit held the limitation 
to be illegal 

No 4 i — This was a plague case to which the general remarks made in the preceding 
paragiaph apply The Magistrate fined a man foi not reporting the death of his sistei 
The High Court held that the accused was not one of the persons bound under the plague 
rules to lepoit 

No 5 — A Second Class Magistrate sentenced two persons for theft, the property 
alleged to have been stolen being the crop of the accused, which was undei attachment for 
land levenue The High Couit held that the offence was not theft, but convicted one of 
the accused of fraudulent lemoval under Section 424 of the Criminal Piocedure Code, and 
acquitted the other on the ground of want of proof of criminal intention 

No 6 — A Distiict Magistiate directed that the case of a M&mlatd&r, who had been 
charged with the misappropriation of Government property, and had been discharged by 
the Magistrate, should be transferred to anothei Magistrate The High Court held that 
the discharge was on the evidence, and as no new evidence had been brought to light, the 
accused should not be exposed to farther prosecution The issue turned on the evidence 
of intention on the pait of the accused 

No 7 —A Second Class Magistiate convicted a peison of bieach of a toddy license 
The High Couit held that the acts complained of were not breaches of the contract 
This waB a question of the interpretation of the terms of a contract and theie is nothing 
to show that the Magistiate did not interpret them honestly to -the best of his ability — 
at any rate the District Magistrate and Sessions Judge agreed with him 

No 8 — A District Magistiate dismissed a complaint of defamation and abuse 
brought by a pleadei against an Emopean Subordinate Magistrate without examining thi 
complainant on oath, as he should have done This is a common form of inegularity m 
dealing with complaints and does not show any bias on the part of the Magistrate 

No 9 — This is another plague case A Magistiate convicted a man foi not giving 
notice that he himself was suffering fiom plague The High Couit held that undei the 
rules the peison attacked is not bound to give notice No previous lulmg existed on this 
point 

No 10 — An Assistant Collector and Magistrate called upon an accused to furnish 
security under Sections 109 and 116 of the Ciiminal Procedure Code The High Court 
held that it was illegal to demand secuiity under both sections ThiB is a mattei of 
interpietation of the law and it does not appear that the Assistant Collectors view of the 
law was m any way affected by his position 

No 11 — An Emopean Magistrate and Assistant Collector directed a person to 
execute a bond to keep the peace and declaied another peison to be in possession of certain 
land The High Couit held that the older to keep the peace was illegal, because there 
was no evidence that a breach of the peace was contemplated, and set aside the oidei as to 
possession because the Magistrate had lefused to take the evidence of one of the parties 
This was a case of appreciation of evidence and erroi m proceduie 

No 12 — A Native Second Class Magistrate sentenced a man to pay a petty fine foi 
disobedience of an order promulgated by himself His action was cleaily illegal and the 
case was brought to the notice of the High Court by the District Magistrate 
v 
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No 13 — This was a plague case in which a First Class Native Magistrate and 
Huzur Deputy Collector fined a man for disobeying a plague rule The High Court 
reveised the conviction on the ground that the rule had not been brought to the accused's 
notice 

No 14 — A Eurasian Magisti ate m Poona ordeied an accused who lesided beyond 
his juiisdiction to find secunty foi keeping the peace The High Couit held that he had 
no authonty to demand security from a peison lesidmg beyond his juiisdiction who only 
came to Poona for one day In this case it may be noted that the Magistrate, though 
nominally giaded as a Deputy Collector, was m fact a full time City Magistrate, and 
that the law, as expounded by the High Court, was felt to be so umeasonable that it 
was immediately amended 

It is difficult to conceive on what principle these cases can have been cited as instances 
of the abuses caused by the union of judicial and executive functions unless indeed every 
failure to properly appreciate evidence, or interpret the law correctly on the part of Magistrates 
who perform other duties m addition to then magisterial work, is to be ascubed to this cause 
In case No 7 f oi instance a Second Class Magistrate took a certain view of the provisions of 
a toddy license, and the District Magistrate contained his decision on appeal The Sessions 
Judge A ook the same view and refused to interfere The action of the Magisti ates is to be 
attributed to bias ausing out of the combination of functions To what, then, is the action 
of the Sessions Judge to be ascribed? The Honourable Mr Justice Ranade m his minute 
lemaiks — 

“ If propel inquiry is made m the record bv this office on the Appellate Side of criminal juiisdiction 
of the Couit a large numbei of oomplamts of the abuse of powei will be found to have been brought to 
notice of Lhis Couit and m many cates pioved not to be without foundation As observed by the Govern- 
ment of Iniia I hope the JRemstiar will be directed to prepaie suoh a list when m the oi dinar y and 
extraordinary juusd otion of the Court the decisions of the Suboidmate Magistiafces have either been set 
aside as illegal or oppressive, or a fresh inquiry ordered, with a view to ooneob some liregulaiities and 
further the ends of justice *’ , 

An analysis of the list, so far from bearing ont th» anticipations of the Honourable Mr 
Justice Ranade, shows that m the years 3895 and 1896 not a single instance of so-called 
"abuse of powei came to the notice of the High Court, and that, of the fourteen cases 
reported iu the three yeais 1897 — 99, two weie tried by full-time Magistrates, m one the 
nregularity was bi ought to notice by the District Magistrate and in one the Sessions Judge 
agreed with the Magistrate If the remaining ten cases (of which three lelate to a recently 
passed Plague Regulation and thiee to proceedings for taking secunty for good behavior) 
constitute the indictment against the whole Magistracy of the Presidency for a penod of five 
years, then the Governor m Council is of opinion that, instead of suppoitmg the memorial, 
these lecords go far to piove that no necessity exists for any change in the administration of 
justice 

10 I am to say, howevei, that m the opinion of the Govemoi m Council, although these 
cases aie woithless for the purpose foi which they aie adduced, yet they are of gieat value 
as showing the minute supervision exeicised by the High Court over the most trivial proceed- 
ings of the Magisti ates' Couits Any person feeling himself aggneved can, by the expendi- 
true of a few annas foi stamps and a petition wiiter, bring his case to the notice of the High 
Court with the certainty that it will receive due consideration If it were seriously pioposed 
in England that any peison m the least degree affected by any order, however trivial, made in 
any Criminal Court, should be able at the cost of a few pence to move the highest Court in 
the land to interfere, the proposal would be scouted as ridiculously impracticable Yet that 
is, m effect, what is done in India It is impossible that, under such a system, if properly 
adunmsteied, abuses should exist on any considerable scale, or should pass unnoticed when they 
may occui 

11 The Honourable Mr Justice Badrudm Tyabji's cases require special attention In 
his minute on the subject he has made the following statements — 

(a) " I know of places where a peifeot le gn of teiror has existed in consequence of the combination 
of these inconsistent duties m the same officei ” ^ 

(fi) " I also know of a case where the accused was sought to he convioted and sentenced on no other 
evidence than a mere note from the Head District Officei ” 

(c) “ I am aware of cases where the Suboidinate Magistrates have been censured and reprimanded by 
the Chief District Officer for acquitting prisoners ohaiged with offences by the Polioe— not because the 
acquittal* were improper, but because they were likely to weaken the hands of the Police 99 

These allegations appeared to he of so grave a nature, that it was thought desirable to ask the 
Honourable Mr Justice Badrudm Tyabji to furnish fuller particulars His reply, which will 
be found among the papers, shows that the statements made in his minute are subject to veiy 
considerable qualifications It appears that the first statement, legardmg places in which he 
has known a reign of terror to exist, refers to one place only, M&therfo, a hill station near 
Bombay , and only to the enforcement of plague regulations at that place, a matter entuely 
outside the ordinary administration of the country Stiingent measures were everywhere taken 
to prevent the introduction of plague mto hill stations , and in the case of M&ther&n, special 
precautions were necessaiy owing to the proximity of Bombay There was a good deal of 
^rumbling about the restrictions placed on visitois and their servants , but the measuies taken 
were successful, and, if plague had been introduced, there would have been equally loud com- 
plaints about the r missness of the authorities The second statement refeis to a case m which 
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the Honourable Mr Justice Badrudm Tyabji was engaged as couneel for the accused at 
Burhanpur m the Cential Provinces As this case occuned outside the Bombay Presidency, 
it is not necessary for the Governor in Council to discuss it As regards the nest statement, 
the Honourable Mr Badrudm Tyabji says that an Assistant Collector and Magistrate in Sind 
incuned the displeasure of the Collectoi and District Magistiate by acquitting pnsoneis charg- 
ed before him by the Police , and that, as the lesult of conespondence into which the Assistant 
Collector entered undei Mr Badiudm's advice, the District Magistrate declared that if 
prisoners were acquitted and the evidence got up by the Police was judicially declared to 
be false or fabncated, the hands of the Police would he weakened, and the security of the 
distnct would be affected It is quite possible that a District Magistrate mav have remon- 
stiated with a young and mexpenenced subordinate for making violent and ill-founded attacks 
upon the Police, and may have pointed out the bad effect of such a course of proceeding But 
this is something very diffeient from the charge made m the minute, that the Distnct Magis- 
trate censmed his suboidmate for acquitting pnsoneis, not because the acquittals were improper, 
but because they were likely to weaken the hands of the Police , m othei woids, foi not con- 
victing innocent people at the instance of the Police So grave a charge should not have been 
made without ample evidence to support it , and the enquiries which the Govemoi m Council 
oidered to be instituted with a new of ascertaining whethei any such evidence is forthcoming 
have failed to elictany justification forth© charge, the Honouiable Mr Badrudm Tyabji declining 
to give any names or fui ther details and the Commissioner m Sind lepoitmg that no tiace 
of the conespondence lefeired to can be found {vide Accompaniment, pages 23 — 27) 

12 Of Mi Dayaiam GidumaPs three cases two are of old date The first (Reg v 
Dalsukkram) was apparantly an instance of umeasonable use of magisterial powers, such as 
might and does piobably sometimes occui whethei the officers time is, or is not, exclusively de- 
voted to magisterial duties In the second the action of the Magistrates was supported by the 
Sessions Judge , and the animadveisions of the High Court were directed as much against the 
Sessions Judge as agamst the Magistrates It can scaicely be maintained that a case m 
Which the misconduct of a Sessions J udge, who is supposed to peif oim purely judicial duties, 
is one of the mam featuies, furnishes evidence of the evil of the union of the judicial and 
executive functions, and of the benefit which will lesult fiom then sepaiation The third case 
is one which came undei Mr Dayaiam’s personal notice A Police Inspector chaiged a res- 
pectable man with stealing wood woith a few lupees from his land, and the accused was con- 
victed by the Sub- Divisional Magistrate On a repoit made by Mi Dayaiam the Sadai, 
Court oideied furthei inquiry and finally quashed the conviction, on the ground, principally 
that the accused was a well-to-do man and would not have run so gieal a nsk foi a booty so 
mconsideiable Fiom these facts Mr Dayaiam draws the somewhat remarkable conclusion 
that “it is not too much to say that if the Magistrate had no official connection with the 
Police Inspector, an illiterate but masterfulman, the respectable timber merchant, who was 
clearly the victim of private malice, would not have been sentenced to a month’s imprison- 
ment 33 There is not a particle of (evidence to justify this conclusion, which Government 
observe was not diawn by the Honourable Mi Batty, the Judge of the Sadar Court who tiled 
the appeal, and it is a lemarkable thmg that a Judge, who consideis that it is highly impro- 
bable that a well-to-do mao should commit a petty theft, should assume, as a mattei of com se, 
that an officer m the position of a Sub-Divisional Magistrate would convict an innocent man in 
order to please a Police Inspectoi 

18 But although the inquiry has proved conclusively that the present system of distnct 
administration gives rise to no serious abuses in the Bombay Piesidency, it is thought by some 
that it is attended by certain drawbacks and inconveniences which should be remedied These 
are bnefly — 

(1) Want of public confidence in the administiation of justice m the Magistiates J 

Courts 

(2) Inefficiency of the Magistrates owing to want of judicial training 

(3) Delays in the administration of justice, owing to piessure of other woik 

(1) The hardship and inconvenience caused to parties and witnesses by attendance at 
the Courts of Magistiates on touis 

The first only of these has any necessaiy connection with the subject under inquiry The 
other defects, if they exist, may be cured without having recourse to the separation of judicial 
and executive functions 

14 I am to observe that the Governor m Council does not considei that theie is any 
giound whatever for supposing that the people m the distucts have any lack of confidence m 
the Magistrates’ Coints as at present constituted The idea that an officei should not act as 
Magistiate, because he also has other duties, is limited to a small class, and is entuely foreign 
to the untutoied native mind, and a few days spent in the camp of a District Officei on tour 
would convince the most sceptical observei that the people, so fai fiom distrusting English 
officers because they exercise many'and diveise functions, are only dissatisfied because they are 
not omnipotent m all blanches of the administration They cannot undeistand why the Balt eh * 
should not be able to deal with eveiy complaint and rediess every wiong on the spot, and com- 
plain most when, as is so often necessary, they aie refeired to the Civil Courts On thiB point 
the Honourable Mr A P Woodburn, Commissioner, Southern Division, says *— 
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“ It is not stated whose confidence and lespeot is meant, but I have no hesitation in asserting that if 
litigants m criminal cases had their choice, they would, m* ninety-nine oases out of a hundred, prefer to be tued 
by the District Magistrate rather than by any other Magistrate m the <distnct, whethei he may or may not 
have taken action, oi received mfoi matron in his executive capacity I base my opinion on the fact that where 
I have been a District Magistrate, I have been constantly implored by cumin ad litigants to take cognisance of 
then cases and try them myself I think this is good evidence, as far as it goes, of the respect and confidence 
attached to the Couit of the District Magistrate by the people most mteiested m the quality of the justice to 
he obtained theie ” 

Mr G- Jacob, District and Sessions Judge, remarks — 

w The independent public opinion which is said to condemn and deploie the system would probably be 
largely the opinion of those who have not had fair opportunities for observing the general conduct of the 
people at large m then lelations with Government officials, oi, it is to be feaied, in no small degree the opinion 
of those who would wish to undei mine the authority and prestige of English officials ” 

A practical test o£ the matter may be found in the use made of the provisions of the Criminal 
Piocedure Code which enable accused persons to apply foi the tiansfer of their cases from one 
Court to another If there weie any general distrust in the Court, it might he expected that 
such applications would be numerous As a matter of fact they are, m proportion to the 
number of cases dealt with, of the raiest oecunence I am to say, therefoie, that the Governor 
in Council considers that the allegation of want of confidence m the Courts may be dismissed 
as bemg contrary to actual experience 

15 The aigument that Magistrates aie less competent to perform their judicial duties 
satisfactorily because their whole time is not devoted to judicial work has found support m 
several quarters Thus the Honouiable Mi Aston says — 

"The Courts ofmfenoi glades become overweighted by a High Cornfc supei structure of a Bench of 
trained Judges stimulated by a Bai of high legal attainments whose idealB are unattainable as long as the 
inferior Judges and Magistrates aie not also specialists 

and the Honourable Mi Justice Crowe attributes such evil as exists to “inexperience due to 
want of judicial tiaimng ” On the other hand, as the following quotations will show, many 
officers maintain that the most valuable pait of a Magistrate's training is that which brings 
him into daily contact with the people in all the affans of life and that a profound knowledge 
of legal subtleties is of muoh less importance than a knowledge of the manners, customs and 
thoughts of the people 

“ The otheT consideration which I think, should put a limit on the poweis of separation is the necessaiy 
requirement of the English portion of the Judicial Department itself In this connection the fact that we are 
foreigners m India does nob seem to me to receive sufficient attention What we have first to look to m a 
Judge is not knowledge of the law, but knowledge of the people It is, I believe, a peculiarly English habit 
of mind to regard law as something very technical and apait riom ordinary life At any rate, it is evident 
that law cannot be well administered without a competent knowledge of the people among whom it is to be 
enforced It is essential, therefoie, that English civilians should not he given purely judicial functions till 
they have acquired considerable experience of the country For their effective training, whether to become 
Judges or Collect or- Magistrates, I would keep judicial and executive functions combined as at piesent "—Mr 
G, C Whitworth, Judicial Commissioner in Sind 

“ I would venture to submit that a study of legal subtleties is not necessary for the disposal of ordinary 
magisterial woik It is, I think, muoh moie important that a Magistrate should have some knowledge of, and 
sympathy with, the people, should be acquainted with the business of their daily life, and then customs, 
cartes and sorrows, than that he should have mastered the technical difficulties which, m exceptional oases, 
may arise for deoision in Appellate Courts ” — The Honourable \Mr H Batty, Remembrancer of Legal 
Affairs 

** I am stiongly opposed to any sharply defined line being drawn between the suboidinate judiciary and 
executive officers, so that an officer entrusted solely or mainly with the trial of magisterial oases should always 
he oonfined to that woik I Btrongly object to the creation of a permanent class of what may be called ‘ arm 
chau * Magistrates, men who simply sit in their Courts for a certain number of houis every day, record 
whatever evidence may be brought before them, and pass judgments In my humb’e opinion the best judicial, 
officei in this country is he who haB had some oppoiiumties of travelling about and being m leal touch with 
the people ” — 1 he Honourable Mr Justice Candy 

« The memorialists next pioceod to lay stieBs upon the importance of employing experts to admmistei the 
law, and draw a purely lmaginaiy picture of the Magistrate who tues his cases by the light of natuie We 
must piesume them unaware of the iaot that no officei is granted magisteual power until he has passed an 
examination m law, and that the education of District Magistiates in criminal law is precisely the same as 
that of Distriot Judges , I venture to say that the average Magistiate’s knowledge of criminal law is at 
least equal to that oF the legal practitioners who appear before him , and much bettei than that of the majority 
of the unpaid Justices m England ” — Mr~ AMT Jackson, Collector and District Magistrate of 
Thana, 

These remarks apply with full force to English Magistiates, but they aie also applicable 
m great measure to Native Magistiates who frequently aie appointed to do duty in parts of 
the country wheie the language and the people are stiange to them , and even in their own 
countiy have as Government officeis to deal with people with whom, owing to differences of 
race, caste and religion, they would not he biought into contact m ordinary life There can 
be no question that the administration of justice ought to be more efficient m the hands of 
Magistrates possessing wide general experience, than in the hands of a sepaiate magisterial 
caste 

16 The view that owing to the subordination of judicial to executive work, delays occm 
in the disposal of cases is supported by the Chief Justice, the Honouiable Mr Justice Candy, 
and tbe Honourable Mr Justice Fulton, among others I am to observe, however, that there 
is, except perhaps m the Province of Sind, no real necessity for such delays In the Presi- 
dency propel the charges — whether districts, divisions, or talukas — are comparatively small 
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The division held by the Assistant Collectoi and Magistrate consists on the average of thiee 
talnkas , his calendar is not usually heavy, and theie is certainly no reason why his levenue 
work should interfere with the piompt disposal of cases In each taluka theie aie two 
Magistrates, a Mamlatdai who is generally a Second Class, but sometimes a Fust Class 
Magistrate, and the Mamlatdar's Head Kaikun, geneially a Thud Class, but sometimes a 
Second Class, Magistrate, both of whom may not be, and never aie, absent fiom head-quarteis 
at the same time In oidinaiy times the Mamlatdai s and head Kaakuns are not ovei-woiked 
and have sufficient time foi the peifoimance of all their duties The oideis of Government 
are that the disposal of criminal cases should mvanably have piionty ovei othei woik , and 
if these orders are obseived theie should be no delays But complaints aie sometimes made 
that revenue work is neglected for the performance of magisterial woik It is piobable that 
the same officers who plead t( other work 33 as an excuse for delay m dealing with ciiminal 
cases, also plead c rimin al work as an excuse f 01 the neglect of then revenue duties , and 
that such delays as occur are generally due to the indolence of the individual If legaad be 
had to the infinitely greater delays which oecm m the Suboidinate Civil Courts, it may 
greatly he doubted whether any improvement would result fiom the establishment of an 
entirely separate system of Magistiates' Courts The defect, wheie it exists, can be cured 
by the employment of more officeis, when requued, and by etnctei supeiviBion on the part 
or the supeiiOr Courts when the numbei of officers is already sufficient 

17 Theie is much difference of opinion regarding the amount of inconvenience caused 
by Magistrates being on tour The Honouiable Mr Fulton consideis that “ the recurrence 
or the travelling season must necessaiily cause no small inconvenience to the parties and 
witnesses who have to follow Magistrates about This is, I think, a leal evil, not only in- 
volving hardship, hut prejudicial to criminal administration, as supplying anothei reason foi 
unwillingness of witnesses to come forward / J while Mr G C Whitworth speaks of “the 
amazing amount of trouble and annoyance occasioned to persons bound ovei to attend a 
wandering Court, piesided over by an officer who may at any moment be called away to 
attend to other duties 33 But, if the system sometimes causes inconvenience, it often has the 
opposite effect In some cases witnesses going to a Magistrate's camp will have a greater 
distance to go than if they had to attend a fixed Court at the head-quarters of the district or 
taluka, but in others the Court is hi ought close to then homes, and a considei ate Magis- 
trate, when trying a case in which there are many witnesses, will endeavour to fix his camp 
so as to suit the convenience of the majority Much less delay and inconvenience are, in fact, 
caused when a* case is taken to a Magistrate who has othei work to do, but is bound to give 
piionty to criminal cases, and can take up a case directly it arrives, than when it is taken to a 
full-time stationary Magistrate who has his hands full of equally emergent work, and can only 
direct that the case must wait its time It is on this account that, when a case goes to the 
Sessions Judge, the people connected with it may have to hang about for ten days befoie it is 
taken up at all Any change of system which did not involve the entertainment of double the 
number of officeis now employed would certainly, owing to the enlaigement of jurisdictional 
areas, result in gieater inconvenience than is experienced at present This view of the 
question has been well expressed by the Honourable Mr H Batty in the following 
passage — 

" The radical difficulty, it is submitted, arises from the faot that if suboidinate executive oflioeis were 
deprived of their magisterial powers, each taluka which now enjoys two oi thiee Magistrates would have to 
go shares with one or two othei talnkas in a single stationary Magistiate , and instead of justice being, as it 
frequently is, biought home to the doors of snitois by special arrangements of tours, the suitois and their 
Witnesses would, m the majoiity of oases, have to traverse half the distnot for each healing, and perhaps 
arrive either too late oi only in time to find that owing to pressure of woik or failuie m serving processes, the 
case had to be adjourned As it is, I think m most oases Magistrates show gieat consideration, and naturally 
piefening to be as near to the scene of the enme as possible, arrange foi cases to come off at camps ma 
neighbouihood com ement for all ooncemed ” 

I am to say that the Governor m Council does not question tbe definability of having 
stationary Magistrates at the centres of population, and this object is gradually being effected 
to a gieater and greater extent, but for the rural population, the balance of convenience lies 
on the side of peripatetic Magistrates In Sind, where the districts are of gieat extent, and 
the Divisions are larger than most districts in the Presidency Proper, more stationary Magis- 
tiates are apparently required , and any proposals which the Commissioner may make for 
mei easing their number will receive careful consideration The proposal, which forms part 
of so many of the schemes of leform put foiwaad m this Presidency, that the Subordinate 
Judges in each district should he invested with magisterial poweis, is open to serious objection 
as being detrimental to the administration both of civil and criminal justice During the 
stiess of lecent famine operations, the expenment was made of relieving the magistiacy m 
some districts by giving ciiminal powers to the Subordinate Judges, but it did not piove 
satisfactory, and not unfreqnently evoked a remonstrance from the High Court And two 
of the Judges of the High Court, the Honourable Mr Justice Candy and the Honourable 
Mi Justice Fulton, have now recorded m their minutes their disapproval of this arrangement 
as mjuiious to the administration of criminal justice, and likely to aggiavate the irregularities 
of proceduie which is at present an unsatisfactory feature m the working of the Civil 
Couits 

18 It would appear from the memorial and its appendices that m Bengal objection is 
principally taken to the union of police powers and magisterial functions in the hands of 

District Magistrate In this Presidency, on the other hand, it is almost universally 
recognised that the maintenance of the District Magistiate m his present position is absolutely 
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necessary for the peace and security of the distuct and the piopei contiol of the police Of 
the officers whose opinions aie on record, the Honomable Mr Justice Candy puts forward a 
scheme under which the title of District Magistrate would be abolished, the Head of the 
District who would then be termed Collectoi only, be deprived of power to tiy cases and hear 
appeals, but in all other respects would letain his powers under the Cnmrnal Proceduie Code 
and other Acts, the word Collectarbemg substituted foi District Magistrate wherever it occurs 
This scheme, which is avowedly proposed, not as a remedy for an existing evil, but to meet ff a 
demand amongst those classes which can make themselves heard " does not commend itself to 
the Governor in Council The Honourable Mr Aston pioposes a similai plan without the 
change of names The Honomable Mr Badrndm Tyabji and Mr Dayaram Gidumal content 
themselves with supporting the general principle of the separation of functions and do not 
entei into practical details The Honouiable Mi Justice Russell, after stating a case in 
which the balance of advantage clearly lies on the side of the existing system, suggests 
that Mr Dutt's scheme should be tried as an experiment m Bengal And Mr R S Tipms 
lecommends that certain classes of cases should he tned by specially appointed Magistrates, 
independent of the Distnct Magistrate "With these exceptions, official opinion m this 
Presidency is unanimous as to the necessity for maintaining the Head of the Distnct m his 
present position as Collector and District Magistrate with unimpaned powers There is, 
however, a scheme, put foiwaid by the Honourable Mt P M Mehta and adopted by the 
Presidency Association which may be taken to represent the most extreme views held on 
the subject in this Presidency Under this scheme theie would be m each district two officeis, 
a Collector and a District Magistrate, instead of a Collector and District Magistrate It is 
noteworthy that even undei this scheme it is not proposed to tamper with the position of the 
Distnct Magistrate, or in any way to dimmish his authority over the police, while under 
Mr Dutfs plan theie would be no 1 Distnct Magistiate, his judicial functions being taken 
over by the Distnct Judge, and his authonty over the police by the Distnct Officer The 
objection here is to the union of the powers of District Magistrate and Collector in the same 
hands , and it is especially urged that officers who as Collectors are responsible for the collec- 
tion of the revenue, cannot safely be tiusted as Magistrates to deal with cases under fiscal 
acts such as those relating to Salt, CustomB, Opium, and Abkan Judged merely by general 
principles the argument is sound , but it is nevertheless fallacious because it is based on an 
entirely false conception of the attitude of Distnct officers in this Presidency towards matters 
connected with the revenue The Distnct officers are, generally, devoted to the interests of 
the people who are committed to their charge , and then devotion has frequently earned them 
to extLeme lengths in opposing measures which in their opinion press hardly on the people. 
Theie have been no more outspoken critics of land revenue settlements and forest settlements , 
and their voice has generally been raised m favour of moderate assessments and extended 
privileges It is not to be believed that officers who show this spirit in revenue matteis with 
which they are closely concerned would show partiality as Magistrates m dealing with cases 
relating to the Customs and Salt Revenue with which they have nothing to do, or the 
Opium and Abkan Revenue, foi which a separate Department is directly lesponsible 

Cases have been brought to the notice of the Government of India and this Government 
in which wholly inadequate sentences have been passed on opium smugglers , and cases con- 
stantly occur m which professional salt smugglers are punished by fines amounting to a fac- 
tional part of the value of the salt attempted to be smuggled It would on the other hand 
require caiefnl search to discover any cases m which the convictions have been unjust or the 
sentences unduly seveie The whole tendency of the Suboidmate Magistrates in dealing with 
cases of this kind is, m feet, towards undue leniency rather than undue seventy , and this 
tendency is due to the attitude of the Distnct officers whose views are faithfully reflected by 
then subordinates One of the gieatest advantages of the present system of distnct admi- 
nistration is that the Head of the distnct, while exercising general supervision over all branches 
of the admistration, is not exclusively devoted to any one of them, and, being impartial, is able 
to exercise a salutary check upon the zeal of departmental officers Any changes which 
would result in bieaking up the admmistration of the distnct into a number of independent 
departments, each eager to secure its own ends, and with no common supenor below Govern- 
ment to bring them into co-ordination, would certainly xesult m confusion, in the oppression 
of the people by over-zealous or corrupt departmental subordinates, and in widespread dis- 
content 

19 As it is held that, m this Presidency, the existing system does not lead to abuse and 
that there is no practical evil resulting from the system, which requires to be remedied, it is 
unnecessary to consider, at any length, the advantages which might be claimed as a set- 
off against any abuses proved to exist That there are advantages is admitted by many of 
those who advocate changes m the present system They may be briefly indicated as consis- 
ting (1) m strengthening British rule m India ; (2) m securing the people against oppression 
on the part of subordinate officials ; and (8) in conducing to the harmonious working of all 
branches of the a d i m lus tration The first of these advantages has been fully set forth in a 
minute by Sir Fitz James Stephen printed as No XXXI of the selections from the Records 
of the Government of India, Home Department , and it is impossible to add, either in force 
and clearness of expression, or weight of authority, to Ins* statement ~ of the case, winch is 
summed up in the following words 

“ It seexnB to me that the first principle which, must he borne in xmnd is that the maintenance of the 
position of the District officers is absolutely necessary to the maintenance of British rule m India , and than 
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any diminution in their authority ovei the natives would be doaJy purchased even by an improvement m the 
administration of justice within their own limits, and aB legards the population of their own district, the 
Distnot officers are the Government and they ought, I think, to continue so 99 

The second advantage is more generally overlooked, but it is nevertheless of the greatest 
importance The swarms of subordinate officials in this counts 7 may easily become acuise 
to the people This is fully lecogmzed in the case of the police, and for that leason it is 
generally admitted, in this Presidency, that the authority of the District Magistrate over 
the police should on no account be diminished But it is equally irue, though in a less 
degree in the case of the subordinate officials of these departments , and one of the gieatest 
benefits of the present system is that it piovides in the Head of the District and his assistants 
a body of impartial officeis, who have the power to interpose piomptly and effectually for the 
piosecution of wrong doing and oppression In this connection I am to invite attention to 
paragraphs 6 — 8 of Mr Jenkins' note on the subject and to the instances given in paragraph 
9 of the Honourable Mr H Batty's letter As regards the third point, it is certain that the 
distiibution of the powers of the Head of the District among seveial officeis would lead to a 
constant clashing of authonties which would go far to make good admmistiation impossible 
The expeiunent of separating magisterial fiom executive functions was eaaly tiled in this 
Presidency and pioved a failure, and the preamble of Regulation III of 1818 , under which 
the office of Magistiate was jomed with that of Collector, states that the reason foi the change 
was “ to prevent the collision of authorities and to facilitate the admmistiation of cnmina! 
and civil justice " Furthermore the memorialists do not appeal to have given due considera- 
tion to the inevitable results of a change of system Do they senously contend that to achieve 
the separation of functions which, according to Mr Justice Badrudm Tyabji, the mofuseil 
agriculturist is yearning foi, the rural tax-payer will cheeifully assent to such enhancement 
of his Labilities as will suffice for doubling the number of English civilians at present lequired 
annually to maintain oui rule and methods of administration m the country ? Or do they 
assume (an impossible assumption on the face of it) that each Distiict officer when leheved 
either of his magisterial or revenue and miscellaneous duties, as the case may be, can deal 
Satisfactory with an aaea double m extent his piesent chaige ? Oi, finally, is it then wish 
that one or other blanch of the admmistiation should be beieffe of half its piesent Euiopean 
supervision, be it the courts of justice 01 the police or those who are lesponsible for the 
recovery of land levenue in bad seasons, or the subonhnate officers of excise or those who have 
to cope in tune of emeigency with not, plague or famine ? Any one of these alternatives 
seems to the Governor in Council equally visionary and impracticable 

20 I am, finally, to state the conclusions at which the Governor in Council has amved on 
a careful consideration of the question They aie as follows — 

(1) that, in the Bombay Presidency, no abuses have resulted from the present system, 

and there is no practical evil to be remedied , 

(2) that, if m other paits of India, where a similar system obtains, abuses have occuned 

expenence in the Bombay Presidency proves that such abuses are not the 
necessary result of the system, but are due to faulty admmistiation, and 

(8) that the present system possesses great advantages, some or all of which would be 
lost under any other system which could be adopted, and no change is necessary 
or desirable 


I have the honour to be, 

S11, 

Your most obedient Servant, 
(Signed) W T MORISON, 
Acting Secretary to Government 

P S — It was obsei ved, aftei the whole question had been fully considered bv the Gover- 
nor in Council, that no statement of cases similai to that prepared by the Bombay High Court 
had been forwarded by the Judge of the Sadai Court in Sind when submitting his opinion 
A statement has now been furnished by the Acting Judge, and I am to foi ward it here- 
with, with the lemarks of the Commissioner in Sind theieon and to say that the enois noticed 
do not seem in any way attributable to the present system 01 such as should lead the Gover- 
nor in Council to modify the conclusions expressed above 
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Appendix VI. 

No 291 2-, dated the 18th June 1900 

From— J L Jenkins, Esq, MA (Oxon), ICS, Collector of Salt Revenue , 
Bombay, 

To — The Secietary to the Government of Bombay, Judicial Department 

With lefeience to Mr Under Secretary Loid’s letter no 84*18 of the 15th ultimo, I have 
the honour to submit a note on the question of the union of judicial and executive functions 
in the same poison m India 


Note on the Question of the Union of Judicial and Executive Functions m the same person 

m India 

It must be admitted that the advocates of change in the system of administration m 
India have at least a good ciy , and the value of a good cry is well known to politicians Most 
English people assent, as a matter of course, to the maxim that judicial and executive functions 
ought to be separated , just as they will also assert that executive and legislative powers should 
be kept distinct It could easily be shown that the English Bystem departs veiy widely from 
these principles, which in effect mean something very different from what the words actually 
expiess What the sepaxation of executive and judicial functions really means, to an 
Englishman, is that theie should be no outside mteiference with Civil and Cummal Couits 
m the tiial of cases It is in this sense that it is undei stood by the Right Honourable Sir 
R Couch when he says that “ every practicable efEoit to pieserve the independence of judicial 
tribunals m India should be made 33 When, therefore, people are told that executive and 
judicial functions are combined in the same person m India, they understand that the Courts 
in the trial of cases aae not independent and are perverted to do injustice The cause is, to all 
appeal ance, won by the cry alone Statesmen admit the existence of the evil and deplore it, 
but uige financial consideiations as an excuse for doing nothing This method of dealing with 
questions which it is inconvenient or tioublesome to decide, at the moment, is no new thing. 
Eminent English statesmen assented to the principles enunciated by the anti-opiumists, 
and the House of Commons passed a Resolution condemning the connection of the 
Government of India with the iniquitous traffic Yet when inquiry was made, and the 
practical issues were once fairly stated, it was soon found that the accepted principles could 
not be made to square with the ascertained facts In English politics, as in English life 
generally, the acceptance of a foimula goes foi nothing, and is not held to imply any necessity 
for action 

2 It seems to me that the most striking thing in the whole of the papers is the maimer 
in which it is sought to decide practical issues by loose and general statements No attempt 
is made to define what is meant by judicial and executive functions, though the union of these 
is made the ground-woik of the charge against the present system It is clear that the words 
are not intended to be used m then stiict sense Judicial functions are in strictness limited to 
(1) the receiving of evidence and the forming of an opinion thereon, and (2) the interpretation 
of the law When a Tudge, having come to a decision, proceeds to pass an older he does an 
executive act , and this is so fully understood, that, in most countiies, his , discretion is very 
strictly limited by law on the express ground that the discretion of Executive Officers should be 
so limited A Juryman or Assessor is the only example of a purely J udicial Officer which occurs 
to me Judges are, m fact, as they have been described by a great wiiter on jurisprudence, 
a the Executive Officers of the law 33 They only differ from other Executive Officers of the 
State m being required, before they act, to ascertain the grounds for their action by a more 
formal couise of procedure than is piescubed in the case of other Executive Officers The 
sepaxation of executive and judicial functions is, therefore, an impossible theoiy , and the 
sooner such unmeaning jargon is discarded the better Let it be considered whether there is 
in the present system anything which prevents or tends to prevent the fair and impartial 
administration of justice 

8 The head of an Indian District appears in three principal characters , as Collectoi, as 
Magistrate, and* as Head of the Police In all these capacities his powers are strictly defined 
and limited by law Theie is m fact baldly any step he can take, hardly any older affecting 
pnvate individuals which he can pass, without legal authority In almost all cases 
persons aggrieved by his action may eithei seek redress in the Civil Courts, oi may appeal to 
higher Criminal Courts, or to Government It is clear that we have here something very 
different fiom the exeicise of aibitraiy power, dependent only on the wiU of the individual 
exercising it, which, rathei than the concentration of all power in the hands of a single official, 
the key-note of Oriental Government The position has in fact very closely approached 
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that which Loid Hobhouse describes as “the substitution of a fixed impersonal law for the 
peisonal views of the rulei for the tune being/' and as most cases can, in one way and 
another, be bionght within the put view of the Distnct Courts and the High Courts, the law is 
in effect “declaied by a separate staff of functionaries But, altogether outside the legal 
authority yielded by the Head of the Distnct, theie is the extra legal influence which he may 
exeicise upon or thiough his subordinates, which is of too vague and geneial a character to 
be capable of definition, and may like any other influence be exercised for good or evil As 
long as Government exists there must be superiors and subordinates , and the piospects of the 
subordinates must, to a considerable extent, depend on the good will of the superiors This 
influence pervades the whole of the administration, and even Judges of the High Courts aid 
not exempt fiom it, so long as they are eligible for appointment to Memberships of Council, 
and may be the recipients of titles and decoiations If it is used impiopeily, that is the result 
of the character of the men, not of the nature of the work they are appointed to do A foo lis h 
01 unscrupulous Distnct Magistrate may interfere improperly with the discretion of a 
Subordinate Magistrate in the disposal of criminal cases, and, if the Subordinate Magistrate 
has little independence of character, the interference may be successful If the Magistrate 
weie subordinate to a District and Sessions Judge of the same character, the result would be 
the same A redistribution of work among different officers will not elimmate the infirmities 
of human natuie 

4 The work of the Head of a District as Collector seldom touches upon his woik as 
Magistrate He may, however, have to deal with cases under Special Acts relating to Salt, 
Opium, and Abkan, which affect the revenue The connection between his duties as 
Magistrate and as Head of the Police is much closer , and they aie so closely interwoven that 
it will lequne extensive alterations in the law to sepal ate them It is true that in the 
Bombay Presidency, undei the District Police Act, the Distnct Magistrate has only been 
vested in a general way with the command and control of the Police in his distnct, with 
ceitain limited powprs of supervision All definite power under that Act is vested m the 
Inspectoi-General of Police and the District Supenntendent Nevertheless the Head of the 
Distnct has great and, in times of emeigency, supieme authority ovei the Police, and this 
authority spnngs from the powers which he has as District Magistiate undei the Criminal 
Pioceduie Code It is through the leporfcs or cases which come to him, or which he may call 
for undei that Code that he learns how the Police are doing their work , and with that 
knowledge is able to take measures to maintain the efficiency of the Police, and prevent the 
oppression of the people If the Head of the Distnct ceased to he Distnct Magistrate under 
the Criminal Procedure Code, he would, m the absence of further legislation, he leduced to a 
mere figure head as regards the Police 

5 It is alleged that this system leads to injustice and oppression , and the al’egation is 

supported, firstly, by a pvtoii aiguments of what ought to happen under such a system, and 
secondly by a ceitam number of specific instances Now a system cannot be judged by 
theoietical pnnciples, apait from the surrounding conditions, and * the character|of the men who 
woik it The them etically most peifect systems have geneially failed in piactice as constitu 

tion mongeis have found to then cos* , while those which have giown up giadually, and have 
been insensibly adipt^d to the conditions of the countiy in which they are found, have worked 
well, though outside critics would pronounce them unwoikable The woild can show few 
things worse, m thooiy, than the judicial system m England, where the Loid Chancelloi, the 
Head of the Judiciary and the dispenser of judicial patronage, comes into office with his party, 
and leaves it with his party and where almost all judicial officers Judges, County Court 
Judges, Stipendiary Magistrates and Justices of the Peace generally receive then appoint- 
ments as ie wards foi party services It might reasonably be predicted of such a system that 
it must necessarily lead, to intolerable abuses , and it is quite possible that an 'earnest seeker 
for what he wanted to find might unearth examples of such abuses But every one will admit 
that, m its general results, the English system is one of the best, not one of the woist, in the 
world, and as far as I remember theie has been no case, since the vindictive sentence passed 
on Lord Cochrane in 1814, in which an English Judge has lain under suspicion of partisan*' 
ship , though strange stories are sometimes told of proceedings m Magistrates' Courts The 
system has been redeemed by the independence and fine sense of honoui of a great piofession , 
and the sentiment of fair play which is chaiacteiistic of the people 

6 Now we have m India a small body of English offioeis specially selected and trained 
who from their veiy position aie moie impartial and independent than any officeis serving m 
their own country can be They have no pnvate mteiests to seive, and the gulf which 
separates them from the people of the countiy has at least the advantage of preserving them 
fiom influences to which officers serving m then own country are exposed On the othei 
hand, we have a people accustomed for centui ies to oppression on the part of Government 
officials, and enduring it uithout comp 1 amt unless it passes all bounds Set above the people 
is a host of native officials, drawn for the most part from families accustomed for generations 
to legard the pioeeeds of extoition and coiruption as the 'legitimate rewards of Government 
service, among whom detection and punishment aie regarded as unfoitunate, but not disgrace- 
ful Now, as in the time of Sir John Malcolm, the people of India are divided into two 
great classes, the “ Z&hms 99 and the “ Mazlums 99 — the oppressors and the oppiessed Now, 
as then, it is the beneficent duty of the Head of the Distnct and his Assistants to stand 
between the oppressors and the oppiessed This is the true justification of the combination of 
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powers in. the hands of the Head of the District — not the strengthening of Government, bn 
the piotection of the people , and I believe the powers are loyally and faithfully exercised to 
that end Holding this view of the character and position of the Head of the District, 1 can 
only gaze with astonishment on the wholly nnfamiliai portrait presented in these papeis He 
is heie depicted as using his authority to favour the inteiests of Government in fiscal matters 
I have always found him inclined to favour the people at the expense of Government As all 
the Salt cases, most of the Opium cases, and many of the Abkari cases in this Presidency- 
have, foi some years, passed thioagh my hands, I think I may speak with authouty on this 
point, and I do not think Foiest Officers in this Presidency- would admit that District Magis- 
trates favour then Department unduly The Settlement Reports of this Piesidency will prove 
conclusively, if proof is needed, what the attitude of the Heads of Distucts m fiscal matteis 
has been Then influence has almost invaiiably been exerted in favom of the payeis of 
revenue, and, not infrequently, their opposition to what they considei unfairness m assessments 
has been carried almost beyond legitimate bounds Yet theie has never been a case in which 
an officei has mcuiied the displeasure of Government on that account Again, it is maintained 
that the District Magistrate is so closely identified with the Police that he cannot be trusted 
to deal fauly with cases sent up for tiial by the Police He is dignified with the name of 
“ thief catchei and “ public prosecutoi It is said that it is his duty to initiate criminal 
proceedings, that he is vutnally a Police officer, and exeicises the functions of Policeman and 
Judge , and t one eminent authority, the tone of whose lemaiks does not show the judicial fair- 
ness and modeiation which might be expected, goes so far as to imply that tho Courts of 
Criminal Justice are subseivient to Police authouty, that a Judge's promotion is dependent 
on the favour of the Chief Police officer, and that Cummal Courts are virtually under Police 
control In my experience the District Magistrate, so far from lending undue support to the 
Police, is apt to regard theu proceedings with caution, in some cases verging on distrust It is 
well understood that in this country, the Police, unless caiefully watched and controlled, may 
become a frightful curse to the people , and it is, of all things, essential to the well-being of a 
district that the conti ol of the Police should be in the hands of a strong and independent officei 
In this Piesidency, at least, the pait which the Distuct Magistiate takes m initiating and 
dnectmg piosecutions is veiy small He may initiate piosecutions and m exceptional cases he 
may give directions as to the manner m which prosecutions should he duected It is necessny 
that these powers should be exeicised by some one, and theie is no leason to suppose that they 
would be exeicised with gieater disci etion by an officei called by anothei name But proceed- 
ings of this kind are, I think, exceptional rather than part of the regular duty of a District 
Magistrate, and m all such cases his proceedings are subject to leview by higher Courts It 
will, I think, be admitted on all sides that the influence of the District Magistiate ovei the 
Police m this Piesidency is wholly beneficial and should on no account be diminished 

7 But, it may be argued, it would be possible to maintain the control of independent officeis 
over the subordinates in different departments, even if the woik were divided I do not think 
this would be so The great advantage of the position of the Head of the District is that 
having to look after so many branches of the administration he is able to deal impartially 
with each, and does not become infected with that departmental zeal which often caines men, 
otherwise sensible, into extiemes He is theiefore able to stand between the departmental 
officeis and the people, and to prevent the former in theu eagerness foi good lesults, and 
thoroughness, from piessing too hardly on the lattei A diminution m the poweis of the 
Head of the District must necessarily result in strengthening of the power of the Departments, 
which in my opinion are quite strong enough alieady Thus if the Head of the District ceased 
to exercise any functions as a Magistrate and retained all his authouty ovei the Police, 
he would be much more closely identified with the working of the Police than he is at piesent 
Instead of being, as at piesent, meiely a controlling officei, he would tend to become the active 
head of the Police, and his point of view would he entuely altered Theie would then be no 
one to exeicise that independent control ovei the action of the Police which m this country is 
so necessaiy Magistiates sitting merely as Judges, with eyes and eais closed to everything 
except that which passes m then Gouits, would certainly be absolutely powerless to exeicise 
any efficient check upon the pioceedmgs of the Police I notice that some authorities hold up 
the system m foice in the Presidency Towns as an example for imitation in the districts 
They would probably be the first to disclaim auy desne to meiease the powei of the Police m 
the districts , yet that would be the certain result of the introduction of the system which they 
approve The powei of the Police m the Piesidency Towns is dangeiously great, but there it 
is, to a certain extent, safeguarded by conditions which do not exist in the districts , and any 
proposal to establish Police authouty m the distucts in such a foim should be regarded with 
gieat distrust The advantage of having, m the Head of the Distiict, an officer who, while 
not of any one of the depaitments of the administration, and being, theiefoie, free from depart- 
mental bias, exercises supervision ovei all is so great, that it should outweigh all possible 
objections 

8 The instances of abuses to which it is alleged the piesent system has given use, are 
hardly to the point In some of them it is not appaient that any seiioufi wrong oi injustice 
was done Others are cases of the misuse oi abuse of powei oi of the wrongful assumption of 
power such as might arise undei any system which could be devised As long as men aio 
found who are wrong-headed, foolish, bad-tempered, or vindictive, such cases must occur 
The test of good administration is whether when such cases do occur theie are means of 
redress, and the cases quoted show that the means of ledress, are ample But even if it weie 
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admitted that these instances were the direct result of what is called the union of judicial and 
executive functions, they would he very far from proving that they repiesent the necessary 
or geneial result There are m all twenty cases covering a penod of eighteen years It is 
said that these are only a few selected out of many, and those only which came within the 
knowledge of Mr Ghose On the othei hand it is evident that m a mattei which has been 
taken up with so much zeal, all the cases which were considered to be strong have 
been brought forward And Mr Ghose’s acquaintance with the members of the Calcutta Ear 
must have placed him m a position to ascertain the facts of all cases which may have come 
to the knowledge of others From the weakness of some of the cases adduced, it may be 
conjectured that there is not much woise behind, and it may theiefoie be piesumed that these 
instances represent the woist that can be said with regaid to the piactical working of the 
present system Against these may be set the numerous cases, of which the district recoids 
aie full, m which the Head of the District has used his influence and authority to prevent 
extol tion and oppiession Every one who has had much experience of district administration 
will remember such cas*s Isolated instances of abuse of authority cannot alter the great fact 
that it ns the authority of English officeis alone which piotects the people fiom tyranny as 
unscrupulous and rapacious as any which existed, or to this day exists, undei native rule , and, 
in oidei that this authority may be exeicised, it is essential that the Head, of the District 
should be m a position to watch all branches of the administration and to mteipose promptly 
and effectually when interposition is necessary 

9 Two schemes have been put foiwaid for effecting what is described as the separation 
of judicial and executive functions They differ widely, and only agiee m not, m the lightest 
degree, effecting that which it is intended they should effect One, suggested by Mr R C 
Dutt, has been accepted by the “Indian Parliamentary Committee” and has secuied the 
approval of Sir Richard Garth The leading featuie of this scheme is that “ the District 
Magistrate should be leheved of his judicial duties, which schould be transferred to the District 
Judge,” and that “the subordinates of the District Officer (ex-Distnct Magistrate), who will 
continue to perf orm revenue and executive woik, only will remain under him , while those of 
his present subordinates who will he employed on puiely judicial woik should be suboidinate 
to the Judge and not the District Officei ” Nowitiscleai that, if all the poweis of the 
District Magistrate were transfeued to the Judge we Bhould have m the Judge-District 
Magistrate an impossible monster, who would unite m himself judicial and police authority to 
an extent hitherto unknown Mr Dutt proposes, however, that the Criminal Pioceduie 
Code should be recast “ so as to lelieve the District Officer and his subordinates of judicial 
powers in minimal cases and to vest them in the District Judge and his subordinates ” The 
whole effect of the scheme will, theiefore, depend on what Mi Dutt means by the phrases 
“ judicial duties,”/* Purely judicial work,” and " judicial powers in minimal cases ” Is the 
power to command an unlawful assembly to dispeise, and to dispel se an unlawful assembly by 
Civil force included m these phiases ? Oi the powei to older the Police to investigate 
offences? Or to recoid statements and confessions dunng a Police investigation ? Or to 
require security to keep the peace and foi good behaviour ? Oi to make orders in possession 
cases ? Or to leceive and pass oiders on Police reports in cognizable cases ? Or any of the 
powers which a Distuct Magistiate and his suboidinates exercise m the couise of investiga- 
tions and inquiries, and foT the purpose of keeping the peace and preventing crime ? Mr 
Dutt does not explain and, until he does, it is impossible to say what the precise effect of his 
scheme would be It is astonishing that the €t Indian Parliaments! y Co mmi ttee ” and an 
ex- Chief J ustice of Bengal should senously recommend for adoption proposals m which the 
real piactical issues have been carefully avoided One thing, however, is certain The powers 
of the District Magistrate and his subordinates transferred to the Judge-Distnct Magistrate 
and his subordinates would eithei be stiictly limi ted to the tvuil of c riminal cases or they 
would not If they were, then things would remain very much as they are If they were 
not, then the Judge-District Magistrates would he invested with powers of inquiry and in- 
vestigation which would give them contiol over the Police, and po tanto , would become 
executive officeis And this undei the pietence of separating judicial and executive 
functions 

10 The second scheme, which has been put foiwaid by the Honourable Mr Mehta and 
accepted by the Bombay Provincial Congress, differs m principle from that suggested by Mr 
Dutt Here it is fully lecogmsed that, for the piotection of the people, the Police must be 
under the control and supervision of the Magistrates , and I believe the ablest members of 
the Congress Party m this Presidency would repudiate iite idea of diminishing or dividing 
’Hie authority of the Distuct Magistiate, as it now exists The objection taken m this 
Presidency is to the exercise of magisterial powers by officeis who aie, at the Bame time, 
responsible for the collection of the revenue It is argued more especially that offences under 
the Special Acts Stealing with such subjects as Forests, Salt, Opium and Abkan cannot be 
mirly dewwim by Magistrates, who, as Revenue Officers, aie interested m the working of 

A Z B 1 is plausible, but. as I 'have endeavoured to show, the bias of the 

Magistrates is, as a matter of fact, rather against than in favour of Government in proceedings 
under these Acts However, starting from this argument, the Honourable Mr Mehta has 
pioposed that, instead of one District Magistrate and Collector, there should be m each district 
a Distuct Magistrate and a Collector, that the Suboidinate Judges should be appointed 
Fust Class Magistrates , and that the necessary number of Second and Thud Class Magis- 

? should be found by taking officers who, under this arrangement, can be epaied from tie 
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General District Staff The lesult of these arrangements may he seen at a glance m the 
following diagiam 

Government 


District and 
Sessions Judges 


l lira 


(Judicial Branch) 
High louit 


(Admmistaal 


tive Branch) 


Commissioners of 
Divisions 


District Magistrates 


Sub-Judges and 
Divisional 
Magistiatos 


Police Superintendents 


Subordinate Magistrates 


Collectors 


Assistant and 
Deputy 
Collectors 

Mamlatdars 


Apart fiom the unnecessa ry creation of separate District Magistrates, who, in matteis 
relating to the control of the Police, will still be subject to the orders of the Commissioners, 
the great flaw in this scheme is the position of the Sub- J udge-Magisti ates Ab Civil Judges 
they will be suboidinate to the District Judge, as Magistrates to the District Magistrate, 
who himself is only suboidinate to the Sessions Judge expressly provided for m the Criminal 
Piocedure Code This airangement would not, I think, tend to smoothness of adimmstration 
Again, the Sub- Judge-Magistrates would, as Magistrates, have Police poweis, so that the 
arrangement, made professedly f 01 the purpose of separating judicial and executive fnnctions 
would have no such effect If there is any distinctly executive function xt is the control 
and management of the Police, and it is, in Bengal, evidently considered to be the most 
important executive function Yet it is proposed to transfer this function to officers who 
are already Civil Judges When a certain principle is invoked for the purpose of advocating 
changes it is xeasonahle to expect that the changes shall embody that principle As regards 
the efficiency of the admimstration, the effect would, in my opinion be injurious It is said 
that the Sub-JudgeB, having a moie thoiough knowledge of law than the present Magistrates, 
will dispose of cases more efficiently Even in the disposal of cases a knowledge of law 
counts for very little in comparison with sound common sense, and the knowledge and judg- 
ment acquired m mixing with all sorts and conditions of men But the disposal of cases 
is hut a part of the duties of a Magistrate , and with regard to all measuies for the preser- 
vation of the peace, the pievention of crime and the contiol of the Police, the present peri- 
patetic Assistant and Deputy Collectois, and MamlatdarB are fai moie efficient than sedentary 
Sub- Judges can evei he It is even bettei to prevent offences than to try well offences which 
have been committed Finally I would point out that under the proposed system no district 
would evei have more than one European Magistrate — the District Magistrate — and m many 
cases theie would not be even that one Over wide areas of country the Police are the only 
aimed and disciplined force upon which we can rely for the preservation of peace and order 
Times may come when the maintenance of British admimstiation m large tracts may, tem- 
porarily, depend entuely upon the influence of the District Magistrate and his subordinates 
over the police That influence has m my opinion been greatly, perhaps dangerously, dimi- 
nished in this Presidency by the appointment ox an Insrpectoi-General of Police, and it would 
be badjpolicy to diminish it still furthei, as it will undoubtedly he diminished if the Police 
powers exercised by magistrates fell exclusively into native hands I should consider such a 
state of affairs to constitute a grave political danger 

11 To the questions stated by the Government of India I would reply — firstly, that the 
existing system has not, within my experience, led to any abuses which would not he equally 
likely to occur under any other system , and secondly, that the existing system is eminently 
calculated to secure the well-being of the people and should not be altered 
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Appendix VII. 

No 1198 A. — D , dated the 29th June 1901 

Fiom — C E Bucklaot, Esq , C I E , Officiating Chief Secretary to the Government 
of Bengal, 

To — The Secretary to the Government of India, Home Department 

1 am dnected to acknowledge the leceipfc of your letter no 528, dated 31st Maich 1900, 

Judl A, Mar 1900, nos 295—296 foi warding a copy of a despatch, dated the 3id of 

. Q August 1899, fiom the Right Hon'ble the Secretary 

of btate for India, and of the memorial enclosed theiem on the subjeot of the sepaiation 
^ executive duties in India In reply, I am to submit the following report of 

the Government of Bengal on the subject, and to foiwaid the opinions of the experienced 
officers and non-official gentlemen who have been consulted by this Gover nmen t 

2 The Lieutenant-Governor does not propose to recapitulate the histoiy of this question, 
which is fully known to the Government of India It is sufficient to mention that the discus- 

which lasted from 1854 for five yeais, resulted in the final orders passed by the Secietaiy 
of State in his despatch of the 14th or April 1859, in which he sanctioned the union of the 
offices of Magistrate and Collectoi m Bengal on the ground of its success in other provinces, 
and pointed out the fallacy of Sir J P Grantfs argument against it The state of things to 
which Sn J P Giant and those who were agieed with him objected at that time, has long 
since passed away , but the oatchwoids which were used m the conti oversy, — and had indeed 
been used so long befoie as 1837-38, — that the functions of criminal judge should be dissevered 
from those of thief-catchei and public piosecutoi, have never been foigotten, and, though then 
force and applicability have long since ceased throughout India to hold good, they have foimed 
the basis of the agitation which is still kept np that a fall and complete separation should be 
made between judicial and executive functions However anomalous the combination of thief - 
catcher with judge was in former times, the office of Distuct Magistrate has been so altered by 
legislation that this description can no longer be applied to it , and the inf erence that the 
complete separation of judicial from executive functions is at the present day either necessary 
6r desirable is dnectly based on a misiepiesentation of existing circumstances 

8 The m emo rial aims at nothing less than a complete seveiance, in officers of all classes 
and grades, between judicial and executive powers and functions The arguments upon 
which this request for full separation is based have been summarised in the 12th paragraph, 
and the objections which it is anticipated may be raised against the proposed separation of 
functions have been noticed m the 15th paragraph In some of the papeis now forwarded 
these arguments and objections have been dealt within detail The advocates of separation are 
understood to object mainly to two items in the District Magistrate^ position— one, that he, 
being the executive head of the distiict, with direct control of the police, has the power of 
tiymg cases himself, the other, that the Subordinate Magistrates, who tiy the great majonty 
of cases, are directly under him, receive ordeis from him, and look to him for such leporfcs on 
their conduct and capacity as may expedite then promotion The points laiBed by the 
memonalists have been reduced m youi lettei undei reply to two mam questions jir*tiy 3 how 
f ai the combination of executive and judicial functions m the same hands actually leads to 
abuse, whether theie is any piactical evil to be remedied, and if so, of what Mature and degiee 
^ 1S / teGondti/) whethei there are any, and, if so, what, considerations on the othei side, 
whioh must be set off against such abuses as may have occurred, and which tell in favour of 
retaining the present system, and on which side the balance of advantage lies TTm Excellency 
in Council has desired that the matter should be examined on the boaad ground of general 
administrative expediency If is can be shown that the present system, though somewhat 
anomalous according to stiict theorists, practically answeis well undei the existing circumstances 
of the country, and that it has certain political and financial advantages, — an aspect of the 
case which the memorialists omit to considei -the foice of any theoietical argument foi a 
change will be greatly weakened In the minute of the Hon^ble the Chief J ustice of Bengal 
the issue is narrowed to its proper limits, viz , "if those who are responsible foi the Govern- 
ment of India say that, in the inteiest of good and successful government, the union of judicial 
and executive functions m one and the same officer is essential, theie, so fai as the Judges 
may be concerned, is an end of the matter ** The piactical point really at issue is whethei, 
under the system of admmistiation of justice m India, an accused person obtains a fail tiial 
oi not This is the main object of the whole Code of Ciimmal Procedure and to this end the 
effoifcs of the Legislature have been continuously dnected i 

4 The system previously m foice, to which objections were taken m the discussion of 
1854-59, -has been descubed in Sir Hemy Pimsep's minute of the 29th March 1901 The 
P^ 686 ^ stations between the District Magistrate and the Police on the one hand, and between 
the District Magistrate and the Subordinate Magistrates on the other hand, have been care- 
fully laid down in successive revisions of the Ciimmal Procedure Code, with the expiess 
object, under the guidance of continuous experience, of preventing abuses of the system 
Since the creation in 1861 of a separate department of Police, the District Magistrate is still 
the Chief Police Officer m a district m respect to the maintenance of peace and the repression 
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of ciime, but bis othei multifarious duties pi event him fiom attending to the details of 
investigation of crime as he used to do under 1 the system against which Sir J P Grant wiote 
The Distiict Magistiate has moie and moie ceased to have direct and close conti ol over the 
work of the police, and has ceased to act judicially as a Magistiate except in few and laie 
instances The Criminal Proceduie Code of 1898 carefully defines the duties of a Police 
Officei m the investigation of crime, and the powers of a Magistrate m the course of an 
investigation The Code (section 650) declares a Magistrate to be disqualified from tiymg or 
committing for tual any case m which he is “personally mteiested,' J an expression which b aa 
always been libeially mterpieted by the High Court, and though it enables a District 
Magistiata to take cognizance of an offence othei wise than upon complaint of police leport 
and upcn infoimation leceived by him fiom some other souice, oi upon knowledge or suspicion 
that such an offence has been committed (section 190), it requues that, on the appearance of 
the accused, such Magistrate shall mfoim him that “he is entitled to have the case tiled by 
anothei Couit , and on objection taken the case must be transfened foi trial to some other 
Magistiate (section 191) The Code also enables any party to obtain an older fiom the High 
Couit tiansfemng a case if it can be shown that a fan and impartial enquiry oi tual cannot be 
hmi in such cnmmal Couit (section 526) None of these safeguards existed under the system 
which was the subject of controversy before the Secretary of State's decision of Apnl 1859 
The outcome of them is that the direct use of the District Magistrate's judicial powers in 
tiymg a case m which he has taken an active peisonal interest is practically impossible 

The Code has been supplemented by orders to the Lieutenant-Governor declaring the rela- 

District Magistrate to the Police, and dnectmg whatmatteis concerned with crime 
should be leported to him The Distnct Magistrate has been declared to ho entnely responsible 
foi the peace and ciiminal admimstiation of his district, and to have the geneial control and direc- 
tion of the Police But he does not receive all crime reports and diaries fiom the Police as 
undei the previous system His numerous duties prevent tbs The greater portion of the work 
of investigation and detection is left to the Distiict Superintendent of Police The Police are 
required to submit to the Magistiate special reports of certain specified classes of offences, to 
report any other cases he may call for, and to cany out his orders But except m these 
senous cases he does not receive special diaries, t e , reports of the course of an investigation 
so that he is not m a position to become acquainted with what has taken place until the final 

rq>ort of an investigation into the case is placed before him, or some other competent Magis- 
trate, xoi final orders The senous offences m which the Distnct Magistrate receives special 
reports wouid be committed by him to the Court of Session, if he held any judicial enquuv 
The interference of the Distnct Magistrate m the course of such investigations would not act 
prejudicially to the admimstiation of justice oi m any way prevent a fair tnal for the tnal 
would be held by the Court of Session In practice the majority of the police cases sent up 
for tnal come to the Distnct Magistiate and aie distubuted by him to his subordinates feu 
tnai without his knowing anything about the facts 

It must be assumed that police leports of the commission of serious offences require the 
oiaas of some Magistrate, because it would be exceedingly dangerous if a case could be dropped 
on the opinion of an investigating Police Officei “ Such contiol by a Magistiate is certamlv 
not mischievous but most salutary" says Mi Justice Pnnsep, "aid it ism accordance witk 
om judicial piocedure, which enables a supenoi judicial officer to lequue that further enqmrv 
be held (section 487) oi even a commitment be made (section 436) when it appeals that an 
accused has been improperly discharged by a Magistrate “ 

31 n u 66 ! 1 papeiahow a District Magistiate is invested with certain 

poweis undei Chapters VIII, X, XI and XII of the Code, to act m the mteiest of the public 
with a view generally to the maintenance of law and oidei It can haidly be aseeited that 
such powers could be moie safely reposed m any other officei than the Distnct Magistrate 
the muSsaJ 10118 ^ ^ a g lstia t 0 J or Magistiate of the first class, in whom they are vested m 

To summarize, the main result of the provisions of the Code is that the District 
Magistrate, whodoes very little judicial work himself, is expiessly dehanedby law fiom 

l° r c f es in wiacl1 18 personally interested He may exercise certain 

judicial as well as executive poweis m preserving the peace of the distnct, m an emergency he 
is available, as head of the district, to fay as a judicial officei any intneate and difficult case, 
a P ° 106 ° ase HlB rela * lons wth the Subordinate Magistrates of the distnct 

Control > a PP®Hate powers in cases tned by 

taSKSjf S Bac $ Ild and thud classes The Lieutenanfr-Goveinoi sees m the exercise of 
t 4 ^ f 6 Tft administration of justice, oi to prevent an accused 

SSnsrf S and the legislature m its repeated and sometimes extensive 

r evisions of the Code of Cnmmal Procedure has been satisfied that no radical alteration is 
necessary m the system which it introduced m 1861 

„ L ^ PS® 8 bef ° Te tte nemtenant-Gov^tnoi it has well been pointed out that, m the 
consideratmn of this iquertion, one of the first things is to decide what are- the Judicial funo- 
fT ** ^sbnguished fiom the executive functions of a Magistiate Judicial Wfcions, it 
has been lightly said, cpusistm the recording of evidence in. Court, m deciding thereon in 
hearmg appeals, and m confirming revising, or quashing proceedings In addition to these 
3 ud>eul functions piop»r, the higher Comts exercise certain powers, not essentially judicial 
inspection and contipl, and of calling for statistical infoimation and repoits The only judicial 
functions pioper which a Magistiate exeieises, consist m piesidmg at tnals, eithei m migmai 
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cases 01 on appeal fiom Suboidinate Magistrates, oi m healing evidence before he applies the 
preventive sections of the Code of Criminal Piocednre As has been said, and as is umvei sally 
admitted, the District Magistiate lnmself tues very few oiigmal cases , but it is, in the 
Lieutenant-Govemoi’s opinion absolutely essential that he should retain the powei of tiying 
cases whenevei it is lequisite foi him to do so It is the possession, not the constant exercise, 
of his highest poweis which gives him the influence necessary to the maintenance of his 
position and authonty as the repiesentative of Government The cases which he would so tLy 
would oidinanly be those m which a European British subject is accused, oi some crime of 
special chaiactei In such cases the Magistiate would oidinanly hear the case foi the purpose 
of committing it to the Couit of Sessions oi to the High Cornt, so that his proceedings would 
not have any finality, and he would be only doing the woik which any othei Magistrate would 
do, should the sepaiation of functions be earned out Theie many also be cases between 
poweiful local paities, which the District Magistiate is the piopei person, and is regaided by 
native feeling as the propei peison, above all suspicion, to decide The question has been 
seriously discussed whether the Distnct Magistiate should not he relieved of his cnmmal 
appellate functions, so that the appeals fiom Subordinate Magistrates with second and third 
class poweis should lie to the District Judge, and not to the Distnct Magistrate Aiguments 
can he advanced on eithei side of this question In some distnets the Distnct Magistrate has 
to spend a considerable poition of his time in. heaimg such appeals to the detmnent of his 
executive woik On the othei hand, it may be said that by these appeals the Distnct Magis- 
tiate is kept m touch with the criminal work of his district and of the various Suboidinate 
Magistrates , that he so tar relieves the Distnct J udge of a quantity of lesser appellate work , 
that it is a good training for the officer himself to exeicise his mmd judicially , and that a remedy 
is open to any peison aggneved, by motion, if not by appeal, to the High Court The Lieute- 
nant-Governor has come to the conclusion that no necessity has been established for relieving 
the Distnct Magistrates of their piesent criminal appellate woik Again, in the exercise m the 
pi eventive poweis the Distnct Magistrate has the means of maintaining peace, of suppiessing 
crime, and piotectmg the people and piopeity The evei -piesent possibility of agianan dis- 
turbances, of leligious oi political excitement, of violent crime agamfet person and piopeity 
rende s it essential that some officer should possess such power, and it is obviously right that the 
District Magistiate, as bemg responsible as District Officer foi the peace of the distnct, should 
have them lathei than the District Judge, who is not xesponsible The argument which has 
been sometimes advanced that the Magisteual poweis of a Distnct Officer may be taken away 
— because Divisional Commissioneis are not vested with magisterial or judicial poweis, and 
their pieetige does not suffer, nor is their authority weakened, — is based upon an enoi The 
Commissioners do not requne judicial poweis m criminal matteis, just because they are not, as 
Magistrates are, primarily responsible for the maintenance of peace and order m then districts 
The Divisional Commissioners have in fact judicial poweis when they deal with appeals of all 
sorts , but their piestige depends rather on their expeuence, their power to administer the 
policy of Government over laige aaeas, and their position as the advisers of Government 

6 All the other functions which the Distnct Magistrate exercises in connection with 
ciime appear to the Lieutenant-Governor to be Executive functions such as are exercised by a 
Magistiate in any countiy But in India it has always to be remembeied that public feeling 
on the subject of enme is not the same as m more civilized countries , the officers of the law 
are thwarted, information is withheld, the cnmmal is assisted, false cases aie concocted, false 
evidence is fabricated In India, as has been frequently remarked m the conespondence, 
theft is widespread among the ruial community, and dacoity, which is still a common ciime 
m India, is unpaialleled in England With all this mass of dime weighing upon the people, 
the temperament of the native Suboidinate Magistrates nevertheless gives them a bias m 
favoui of the accused The bias is a natural one and will always be sympathized in by the 
Englishman But, if the Suboidinate Magistiates are allowed absolute freedom whethei 
they will enforce the criminal law or not, it is a matter of experience they will not do so 
accoidmg to the standaad which English expeuence demands for the administration of justice 
Even as matters stand, it is the deliberate statement in the papers of one of the best and most 
cautious Magistiates of the province that it is all but impossible to get a conviction in Bengal 
of a neh man foi any offence whatever A Distnct Magistrate must have powers to cope with 
these difficulties As a Magistrate it is his primary duty to make constant inspections of the 
work of the Subordinate Magistrates throughout his distnct There can be no doubt 
of the necessity for such inspections Much of the work was timid, dilatory, unsound, entirely 
diffeient fiom English ideas of the administration of justice The Deputy Magistiates in the 
mufassal were (and some still are) very greatly disposed to prolong the tnal of then cases 
unnecessanly by granting adjournments needlessly, by want of proper attendence m Court, 
by enoneous pieceduie, and by admission of aiguments at unnecessaiy length , not a few aie 
constitutionally unable to pass adequate sentences m cases of serious crime These faults have 
been gieatly leformed by dint of the constant inspection by Magistrates, and by the periodical 
examination of then legisteis of criminal cases and the records of paiticular cases Again, 
many of the suboidinate Magistrates aie junior officeis wanting m experience, who requne — as 
many of them wonld doubtless acknowled — the advice and guidance and the support of the 
Distnct Magistiate From acquittals there is, very properly, no appeal, but it is always 
simpler and easier to acquit than to convict, and, without this constant inspection by some 
superior officer, it would never be known how far the tendencies of indolence and benevolence 
were not leading tp the wholesale discharge on society of those who prey upon it , and the 
chief of the sufferers are the dumb millions of the poor and the helpless It may be said that 
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this inspection could be done as well by a District Judge as by a District Magistrate It is 
quite ceitain that it would not It would not be initially possible until the number of the 
Distiict Judges was enormously increased, but, when that was earned out, the inspection would 
not be done Inspection is the raison cVetie of District Magistrate, it is not of the District 
Judge It is the traditional function of the Judge to arbitrate, not to ferret out facts And 
it is the Magistrate, not the Judge, who is responsible foi the peace and order and happiness 
of his district It is sometimes alleged that the Subordinate Magistrates are so dependent 
upon the good opinion of the Magistrate as District Officer that the exercise of his powers of 
supei vision and control not merely gives an injudicious District Magistrate the opportunity 
of directly interfering with the conduct of eases, but also indirectly affects the judicial action 
of the Subordinate Magistrates While it is admitted that the power of direct interference can 
be che ked by tbe intervention of the Hight Court and the Executive Government, it is asseited 
that the Subordinate Magistrates, alive to the impoitance to them of their superior' s favourable 
judgment, unconsciously adapt themselves to his unconscious bias, with the result that, though 
they very seldom wittingly do an injustice, criminal trials are not conducted m an atmosphere 
of cool impartiality The Lieutenant-Governor takes entire exception to the theory that the 
supei vision of the District Magistrate leads to injustice Such supervision should be and is 
conGned to indicating faults of procedure, piociastmation, eiiors in judgment in the past, and 
is not directed to piocuiing convictions m particular cases* The head of any Government 
would take very serious notice of any dnect influence impioperly exercised, and there is no 
evidence whatever that the Suboidmate Magistracy exhibit a tendency to convict when they 
ought to acquit The Lieutenant-Governor considers, therefore, on this giound not only that 
no change m the Executive functions of the District Magistiate with legard to cimnnal work 
is called for, but that a ttansfer of the duties of inspection to the Judge would have the most 
injurious consequences 


Another reason foi not making over executive criminal work to tbe District Judge 
has been well suggested At present he deals with the civil and criminal cases that come 
before him from an absolutely independent position He is aware of nothing connected with 
the case until the commitment or the appeal reaches him Should he come to be mixed up 
with the preliminary investigations and trials m the lower Courts, 01 undeitake systematic 
inspection, he would have to issue orders and expiess opinions which would be alleged to 
indicate a bias on his part and might he biought up at subsequent stages of the case, and 
objection could be taken to a District Judge tiymg as a Couit of Session cases which his 
subordinates bad dealt with under his control, If confidence weie diminished in the absolute 
mdependence and impartiality of the District Judge, it would be a serious blow to the 
administration of justice. 

7 The mam objection whioh has been taken to the adoption of a scheme for the 
sepaiation of Executive and Judicial functions is that it must tend to weaken the authonty 
of the District Officer, and Sir John Woodbum must here express his deliberate opinion, 
founded on the experience of his whole career, that any change which could entail such 
consequences may be fraught with the most senous consequences to the administration of the 
Empne The history of the subject shows that the mam principle upon which the mufassal 
administration of Bengal was aftei long discussion established was that it should conform to 
the Oriental idea of the centralisation of power in one individual The Lieutenant-Governor 
has no hesitation, in spite of the various comments which have been made on this principle, 
in recoidmg his adhesion to it Even the Police Commission of 1860, when advocating the 
complete severance of executive police j£rom judicial authorities, considered it “ at present 
inexpedient to deprive the police and publio of the valuable aid and supsrvision of the District 
Officei m the geneial management of police matters " Throughout this controversy there is 
no principle which has received more general acceptance than that lard down by the highest 

Judl 3rd Octr 1890, nos 86-38 authorities that the position of the Distiict officer 

must be m no way impaiied Theie is no need to 
cavil about the use of the word ‘'prestige" as attached to the District officer The piactical adminis- 
tration of the country requires that there should be at least one officer m each district embodying 
the authority of the Executive Government and vested with the poweis necessary to enforce 
the responsibilities imposed upon him There must, in the circumstances of the country, be 
a local head of the district, distinctly and indisputably the central figure, to whom all will turn 
in tames of danger and emergency, and round whom all the forces of law and order will 
rally No officer can attain such a position if he be deprived of the powers hitherto considered 
necessary for its maintenance Apparently the memonahsts themselves would admit that a 
District Officer of some kind is an administrative necessity, and some, at least, of the advocates 
of change accept it as an essential condition that the power, influence and authority of 
the District Magistrate must he left unimpaired 

8 It has been, indeed, contended that the District Magistrate is not now the centie 
of all authority and that there are various departments of the public service which are not 
undei the control of the Magistiate as District Officer The Lieutenant-Goveinor does not 
deny that m several departments the Distiict Officer is not all-powerful, and that he has 
only a limited power of interference and control , but it may be safely asserted that the 
Distret Officer, horn his position, as combining m himself a number of impoitant offices, is 
able to exercise a considerable influence on all the departments of the public service which are 
at work in his district and benefit by whatever attention he can pay to them, by the authonty 
concentrated in him, the District Officer is enabled to ensure the co-operation of all departments 
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to an extent which would be unattainable if his limited connection with them should be 
terminated The immense development of work m all branches within the last 50 yeaas 
renders it quite impossible for a Distuct Officei to do eveiythmg himself, or even through bis 
assistants With the Imperial Departments of the Post Office, Telegraph, Finance, Railways, 
he has necessanly but little in common, but be is always liable to be called upon to give his 
opinion upon su^h subjects, based upon his knowledge of his distuct His mam duties aie 
the maintenance of the peace as Magistrate and realization of the revenue as Collector The 
powers which have been confened upon him aie those which have by expenence been found 
to be necessary to enable him to enforce the public demands and to maintain the peace It 
would be impossible to insist on his responsiblity should these powers be taken away It is 
unintelligible how it can be supposed that an officer, vested with executive functions only, 
and the powei of only initiating and conducting prosecutions, could be held to possess powers 
sufficient to enfoice his will or the oideis of Government If the Distuct Office were mado 
unable to punish for disobedience of oiders, and had to prove the disobedience judicially before 
“ a purely judicial officer who has no other lelations at all to the people and who passes his 
whole life m a Couit/ J the District Officer would not be master m bis own District He 
would have the name without the substance of power On the paiticulai question now under 
discussion the opinion of Sn Fitz- James Stephen has a weight second to none m the whole of 
this long discussion Not one of the distinguished lawyeis who have taken part in it can 
pretend to his reputation foi clear and practical statesmanship, and his opinions are so 
conclusive on the issue that no apology is needed for leproducmg them here — 

I have alieady observed that it seems to me essential that the position of the District 
Officers should not be materially weakened , but if their whole judicial poweis were taken 
from them and confided to purely judicial officers, nothing would be left m their hands 
except miscellaneous executive functions They would have the duties of Engineers, Health 
Officers, Way Waidens, &c , but they would have no authority which would excite m the minds’ 
of the people at laige either hope or feai m legaid to them, and they would certainly be 
depnved of one most effectual way of becoming acquainted with their habits and feelings 
The exercise of criminal jurisdiction is, both m theory and m fact, the most distinctive and 
most easily and geneially lecogmsed mark of soveieign power All the world ovei the man 
who can punish is the ruler Put this pierogative exclusively in the hands of a purely 
judicial officer who has no other relations at at all to the people, and who passes his whole life 
m a Court, and I can well believe that the result would be to break down in their minds the 
very notion of any sort of personal rule or authority on the part of the Magistiates 

I do not think that, situated as we are, the law can ever be earned out effectually, except 
in one of two ways, namely, either by the strong personal influence of Magistiates, known 
to and mixing with the people, or by an enormously increased militaiy foice In a few 
words the administration of criminal justice is the indispensable condition of all Government, 
and the means by which it is m the last resort earned on But the Distuct Officers are 
the local governors of the country, therefore the Distuct Officers ought to administer cu mmal 
justice Also it is necessary that the District Officers should have personal and friendly 
relations with the people But this, under the circumstances of British India, can be secured 
only by investing them with miscellaneous executive functions Therefore, it is necessaiy, 
upon the whole, that the District Officers should both admuustei c rimin al justice and discharge 
miscellaneous executive functions 

If confirmation weie needed of an opinion so authoritative, it will be found m Sir John 
Strachey's book on India, 1804, page 2b7 As Judicial Commissioner of an Indian Province, 
as well as a Lieutenant-Governor, he had opportunities of seeing ail sides of the question, and 
this is the conclusion of the experiences of his career — 

We often have demands for the more complete sepaiation of executive and judicial 
functions m India, but they are demands based on the assumption that because this is good 
for England it must be good for India also Theie could be no greater error The first 
necessity of good administration in such a country as India is that it should be strong, and 
it cannot be strong without the concentration of authonty In the every-day internal 
administration there is no office so important as that of the Magistrate and Collector He is 
one of the mainstays of our dominion, and few steps could be taken m India which would be 
more mischievous and dangerous than to deprive him of those poweis which alone enable 
him to maintain his position as the local repiesentative of the Government 

9 It has been noticed [paragraph 12 (n)] by the memorialists that appeals from revenue 
assessments are apt to be futile when they are heaid by revenue officers, and elsewhere objection 
is taken to the union of Revenue Collector and Appeal Court in revenue cases The imputa- 
tion is of course that injustice is caused to the revenue-payer by this system The memorialists 
suggest no substitute for the present arrangement The reply, I am instructed to submit, 
is that revenue appeals aie disposed by revenue officers, because they alone possess the 
requisite revenue experience, and it is theu depaitmental business to enfoice the 
rights of Government in revenue matters It is always open to the revenue-payer to 
move the Civil Courts to oet aside the decision of the revenue Courts, and the Law 
Reports could prqye that cases in connection with the woikmg of the Certificate Pro- 
cedure under the Public Demands Recovery Act have come before the High Court* ft 
may be observed that Mr E C Duties scheme would combine in the District Officer the 
present revenue powers of the Magistrate-Collector with his police powers, but he has made 
no suggestion to provide foi the memorialists* objection to levenue appeals being heard by 
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revenue officeis If the civil Courts, already overbuidened with work, have no time to try them, 
and the revenue authonties are not to he allowed to entertain them, a thud oSicei, a 
revenue appellate authority, would he required foi each district not only would the cost of the 
aduumstiatioii be greatly increased, hut the obstruction to public business would be intolera- 
ble If the aigament is to be admitted that a Collectoi, or a Commissioner of Revenue, or 
a Membei of the Board of Revenue is, in consequence of k.s designation and duties, to he 
considered disqualified to heai revenue appeals, it would he necessary to provide that all 
revenue appeals should be heard by some judicial authority As it is the tendency 
of Courts in practice to presume everything m favour of the revenue-payer against 
the Govei nment, not only would the difficulty of collecting the Government revenue he 
gieatly enhanced, but its very safety would be endangeied That no such change is* 
necessaiy is pioved by the number of revenue appeals annually decided m which the 
decisiou is given by the Revenue authorities m favour of the appellants The memo^ 
lialists in then second paiagiaph have quoted, apparently as advancing their case, a 
Regulation of 1793 which was specially directed against the combination m the same officer 
of levenne with judicial duties It is therefore hardly consistent on their part to recommend 
a scheme such as Mr R C Dutt* s, which has as one of its mam principles the combination 
of revenue and police functions in one officei That a combination of these powers may lead 

Judl A , July 1900, hob 189—191 to an abuse of authority was shown in the 

Maguire case, hut no inference justifying an 
impoitant change can be drawn from a sohtaiy instance 

10 The fact that the system which obtains in Calcutta differs from the mufassal has 
been taken as an ill l stratum of the necessity of differentiating the system of adminis- 
tration to be applied accoidmg to circumstances In Calcutta there is no District Magistrate 
In Calcutta the Commissionei of Police possesses no judicial poweis , but he has the whole 
of the police pieventive powers, and dischaiges {a number of executive and miscellaneous 
duties which, in the mufassal, would devolve upon the District Magistrate It is claime d 
that, even without judicial powers and without supervising the woik of the M agistrates , the 
Comimssioner of Police wields a power, influence, and authonty as strong and effective as 
those of any Distuct Magistiate, and that, therefoie, it may be legitimately inferred that, 
where the local conditions are appropriate, the power and influence of the chief executive officer 
are not less effective by reason of his not being vested with any judicial functions or with 
control over the Suboidinate Magistrates Because the sepaiation of judicial and executive 
functions obtains in London and Calcutta, it is nrged that the system should he extended in 
India Theie could be no greatei fallacy the [English criminal law diffeis from the T-nHian 
Cnminal Code m many important and necessary respects Calcutta and London have no 
lesemblance to Indian districts, Calcutta is an Oriental city only m the sense of being 
situated in the East , but it is not Onentai in the sense of repiesentmg the life of natives 
of the East It is the capital of a maiitime nation, which Onentals aie not , it is a city of 
Englishmen lmng m the East, with a laige native population diawn from all paits of Lidia. 
foi purposes of trade , it is a city wheie the influences of English hfe and civilisation, 
modified of couise by some circumstances inseparable fiom Eastern life, are dominant , where 
laige bodies of Englishman bye togethei as citizens, and wheie, therefore, the civic life and 
status of the inhabitants are largely affected by English requirements, customs, and system of 
administration Nevertheless, with all these advantages to support the system ox divided 
authority, it is open to serious doubt whether that system is suitable even to Calcutta The 
Lieutenant-Governor cannot be always there, and in his absence there is no Governor of the 
city, and no single authority whom all classes recognise and can refer to m difficulty Twice 
during the last three years* has the question arisen, and on one of these occasions a Member 
of the Board of Revenue had to be placed in supreme executive authority by tbe cnmbious 
devise of a notification under the Epidemic Diseases Act So far from the example of Calcutta 
being a support to the argument of the memoualists, it opeiates, in the Lienteuant-G ovemoT* s 
judgment, veiy stiongly in the othei way 

The idea of extending the system of separation of J udicial and Executive functions to 
some of the most advanced districts has been put foiwaid in some quaiteis It has been 
pioposed that a change of system might he tried as 1 an expenment m one or moie of the 
districts adjoining Calcutta Unfortunately for this suggestion it would he easy to demon- 
strate, from the cr iminal statistics of the 2 4j-Parganas, that the district adjoining Calcutta-— 
the veiy neighbourhood of the Metiopohs— is not so civilised oi so amenable to the law as to 
justify a weaking of the executive powei m that district oi m any othei s similarly situated 
In the statistics of offences against the public tianquility— the class of crime m which the 
landhholders principally come into notice— the Presidency Division has a legrettable pre- 
eminence The adoption of any such change of system would he altogether unsafe and 
unsound The memorialists themselves admit that in the more backward districts, experiment 
m this direction is impossible 

11 The memorialists have asserted that the change in the present system is demanded by 
the general voice of public opinion m India The Lieutenant-Governor must take leave to 
state that no pioof whatever of this assertion is offered, and that such indications of pubho 
opinion as are available point altogether in the opposite direction The* popularity of the 
piesent system of the administration of justaoe is acknowledged in the papers which accompany 
the memorial It may be conceded that litigants often have recourse to the law Couits for 
the puiposes of harassing their neigbbotus and of seeking some improper advantage, bnt the 
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fact remains that in the populai opinion justice is obtainable from the Courts, and it ia 
notonous that the people piefei to have their cases tried by the Magistrate himself or an 
European officer, if possible The confidence which the people repose m the District Ofiicei 
is pioved by the readiness with which they appeal and petition in cases of alleged oppiessioa 
and wiong It is significant that they always remember best, and lemember with an 
affection, leverence, and admnation that shows their discernment of character, the Distuct 
Officers who have shown themselves strong, just, and energetic m the exercise of their com- 
bined functions It it were true, as alleged, that the people distrusted the Courts because of 
the combination of executive and judicial functions in the District Magistiate, they would 
long since have shown then aveision in a decided manner It is to the District Magistiate, 
pot to the District Judge, that the peasant appeals foi the lemedy of eveiy wrong and the 
redress of every grievance This is the voice — the voice, however, of a fearless confidence — 
that he who hath ears to hear m India lecogmzes umvei sally The Indian National Congiess 
may speak with another voice But they are themselves perfectly conscious that they aae m 
no sense lepiesentatives of the people They aie a knot of platform gentlemen to whom w$ 
listen good-naturedly and sometimes quite seriously and sympathetically, but they say not what 
the people say, but — which is quite different —what they want the people to say 

12- The 18 cases collected by the late Mi Monmohan Chose have been put forward as 
fllustiations of the abuse of their authority by magisterial officers These cases have been 
examined in detail in the papeis under consideration and m the leports now submitted The 
Lieutenant-Governor does not piopose himself to examine them minutely in this leport The 
statement that they are hut typical examples taken from a laige number is a bold assertion 
which lequires to be proved The presumption is that the able compiler made his collection 
as strong as it could be made and the Native Press are not backward in publishing any cases 
which may appeal to discredit the Magistracy The Lieutenant- Govei noi himself knows of 
only two others The High Couit have expiessed themselves unable to furnish such a state- 
ment without a labonous and costly search of then lecoids , and it is reasonable to suppose 
that there would have been no such difficulty had theie been any cases of unpoitance on 
record The utmost that these cases piove, even if we assume for shortness* sake the correct* 
ness of the manner m which they have been presented, is that, m the course of 18 years, 18 
cases occuired of abuse of Magisterial powers, of which only 4 oceuued during the last ten 
years Even where the mtegnty of purpose has been unquestionable, the peccant officeis have 
been punished, and the examples of the justice that Government is prepared to mete out, even 
to the punishment of its own officeis, remain as warnings f oi the futuie No one speaks with 
higher experience and authority m this matter than Mi Justice Pnnsep His conclusion that 
such cases are rare and less frequent than they were is entuely borne out by the evidence. 
No system can be fiee from untoward occunences, and m no country are official and judicial 
vagaries unknown Theie can he no absolute safeguard against the lecunencs of such cases 
That a few officers have abused then poweis, whether through excess of zeal or ignorance, 
through want of discretion or temper, is not sufficient argument for the condemnation of a 
system, if that system has in its general operation been found to be adopted to the requirements 
of the country 

13 For it cannot be too clearly lemembered that abuses of anthonty are not confined to 
the Executive side of the admmistiation The Lieutenant-Governor does not on that account 


consxdei himself waiianted m passing a wholesale condemration on the manner or the system 
ondei which judicial officeis as a body exercise their functions , but one of the very officers 
whose actions as Magistrate are exposed in the collection of cases abovementioned had to retire 
on account of his extraordinary conduct as a Distuct and Sessions J udge, and the recent case 

at Noakhali is not only an example of the judicial 
Fob A , Mar 1901, noB 389— 392 abuse of authority, but may be taken as a certain 

indication of what would happen if the pnnciple of sepaiation of Judicial and Executive 
functions were earned out to its theoretical conclusions That case showed how a Judge, on 
more than one occasion, illegally exercised powers which he was aware, or ought to have been 

_ , t _ aware, that he did not possess It also showed 

Pub a , April 1900, nos 288— S08 how a Judicial Officer serving undei the Govern- 


ment could he insubordinate and contumacious foi a long time with impunity, shielding 
himself under the assumption of judicial independence and asseiting without reason 
that his judicial independence was being inteifeied with by the Executive authorities 
The abuse of judicial authority is infinitely moie senous than the abuse of executive 
authority There are two constant tendencies in the English race, to which a constant 
appeal is made in all this conespondence The one is the habitual check of the 
exercise of executive power , the other is the habitual suppoit of the exercise of 
judicial power These are the natural tendencies of a self-governing community 
Abuse of executive power meets with instant rebuke aud control , abuse of judicial authority 
is corrected haltingly and with hesitation The remedy of the one is piompt and snstamed , 
the remedy of the othei is slow and reluctant In a country which is not self -governed, the 
substitution of judicial authonty for executive authority may leadily lead under the mfiuence 
of these tendencies to an entne paialysis of admmistiation It has been obseived constantly 
m the Native newspapers m connection with Mr Pennell's case that it has gieatly advanced 
the question of the separation of Judicial and Executive functions The Lieutenant-Governor 
apprehends that the Government of India will concui with him that the case proves the very 
reverse and that no moie unfortunate incident could haye occuired ox moie damaging to the 
principles advocated by the memoialists and those who support them. 
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14 In the course of the correspondence it has been suggested that the aim of the party 

whose views the memoialisfcs advocate is to obtain^, larger share of the judicial appointments 
of the country The memorialists make statements (at the end of their paragiaph 12) which 
can have no othei meaning but that every judicial officei ought to be a member of the legal 
profession It will be explained further ou how neoessaiy it would be, if any such scheme as 
that put forward by Mr EC Dutt should be accepted, to mciease the number of District 
Judges , and obviously the number of officeia, by whatever name designated, to be entiusted 
with the discharge of suboidinate judicial functions would similarly require to be enlarged 
The conclusion of the memonalists though not expressed is implied that trained lawyers 
should be supplied to all the Courts of India, and that they shonld he found in the legal 
profession m India The claim has been advanced by the organs of the Indian National 
Congress that the whole judiciary should be independent of the Executive Government and 
be undei the High Couit , should consist of membeis of the legal piofession, and exclude the 
members of the Civil Service The European members of the Indian Bar would not he 
numerous enough to fill the judicial posts The Lieutenant-Governor does not allege that 
the memorahsts foresee the result if all the claims put foiward by them should 
be accepted, but the Government cannot conceal from itself what that result 

would very clearly be the transfer of the judicial work of the country would 
fall into the hands of the native membeis of the legal profession — gentlemen who, 
whatever their othei qualifications, are imbued ’with the narrowest notions of technical law, 
and are constitutionally in opposition to the Executive The Lieutenant-Governor has 
no doubt as to the judgment of all competent opinion on the definability of a change of that 
sort, or on the political consequences of giving the jurisdiction ovei the executive, which is the 
necessary appenage of their position, to a body of Judges constituted in this fashion Lawyers 
are most estimable persons and most useful in then own sphere, but m no country is the 
Government placed in their hands , and in India it is the judgment of the people themselves 
that we have allowed the lawyers an excessive and injurious predominance m our system It 
is their own caustic remark that the administration of India is a “ Vakeel ka Raj ” , and the 
grave question in the interests of the masses is not an extension, hut a reduction, of the power 
and influence of the lawyers If one-half of the Suboidinate Executive Service, as well as the i 
whole of the Subordinate Judicial Service, were placed under the immediate jurisdiction and 1 
control of the Judges, it is obvious enough what the effect on the Government of the country 
would he 

15 In the sixth paragraph of your letter under reply the Lieutenant-Govenor's attention 
has been specially invited to Mr Dutt’s scheme, and he has been asked to scrutinise its financial, 
aspect and to prepare an estimate of the annual cost involved in adopting it in Bengal It is 
necessary first to explain what this scheme is Its crudeness has not escaped notice it is hardly 
creditable to its author's experience Mr Dutt proposes (1) that the District Magistrate 
should be called the District Officer, be employed solely on executive (including police) and 
revenue works, and be relieved of his judicial duties, which should be transferred to the Dis- 
trict Judge, (2) that the Assistant Magistiate should be employed solely on levenue, executive 
and police woik, and be subordinate to the District Officer, and that the Jomt-Magistiates should 
be employed solely on judicial work, sometimes as Assistant Sessions Judges, and be subordi- 
nate to the District Judge, (8) that m each district one-half of the Deputy Magistrates 
should be employed solely on executive and revenue work, and be placed under the District 
Officer, and that the other half be employed solely on judicial work and placed under the 
District Judge (a larger shaxe than one-half of the staff being attached to the one or the other, 
according to the volume of work) , (4) that the District Judge should, m addition to his present 
duties, supervise the work of Jomt-Magisfcrates and Deputy Magistiates employed solely on 
judicial work, being assisted by the J oint-Magistrate or a selected Deputy Magistrate m 
this duty of supei vision , (5) that m sub-divisions, the Sub-DiviBional Officers should be 
confined to judicial work and he subordinate to the District Judge, and that Sub-Deputy 
Collectors, or, in the moie important sub-diyisions, Deputy Collectors should be employed for 
the revenue work and such police woik as is performed at the sub-dmsions 

16 To this scheme, simple as it appears, there are weighty objections, besides the objec- 
tion of the cost which it would entail If it is supposed that the Subordinate Magistrates who 
are to be employed on judicial work will be less actuated by a desire to satisfy the Executive 
Government than at present, the idea is based on erroneous premises, as the promotion of such 
officers must still remain with the Executive Government Again, it is notorious that, even 
at present, the relations between the Judicial and the Executive authonties at the head- 
quarters station are often considerably strained m consequence of the disagreement of the 
authorities regarding official matters , it is equally notorious that at most sub-divisions the 
Sub-Divisional Officers and the Munsiffs are scaicely on friendly or even speaking terms, and 
that party strife is theieby engendered to the detriment of official woik In paragraph 58 of 
his Minute of the 80th April 1856 on Police and Criminal JTustice in Bengal, Sir Eiedenck 
Halliday depicted in forcible language the friction which would be developed in each zilla sta- 
tion and all over every district by the antagonism which would anse between a locally-opposed 
judicial and executive authority But apaxt from this question of friction, the result of (1> 
and (6) m the preceding paragraph to all, the District Officer, and the Sub-Divisional 
Judicial Officer, and the Sub-Divisional Executive officer would be that they would lose the 
general experience which is of the utmost value to all officers, whether they are employed on 
revenue or on judicial duties— the possession of which indeed can alone fit the members of the 
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Provincial Executive S pi vice foi promotion to the higher executive appointments The Dis- 
tuct Officei and the Sub-divisional Executive Officer would not only lose then position in the 
eyes of the public, but they would lose the power of enfoicmg their oideis and the ordeis of 
Government so that distuct and sub-divisional admimstiation would soon be paralysed 
As to (2), uhe lesult would be that the Distuct Officer would have the assistance of only the 
most Junioi and mexpeuenced Civilians fiom \ihom he could leceive no matenai help in his 
levenue and miscellaneous executive duties These young officers would, in a shoit time, be 
tiansfened to Judicial woik as Joint-Mag stiates, and, being employed as J omt-Magistiates 
on Judicial woik foi some time, they would be the less fit to be Distuct Officeis undei Mr 
Putt's scheme, when piomotion came to them The officeis who, as J omt-Magistiates, had 
foi some time been employed on Judicial w oik, would be the less fit to be Distuct Judges 
thiough want of geneial expenence of the admimstiation of the countiy In either case the 
training of the officers would he one-sided and deficient* The idea of employing young Joint- 
Magistrates of thiee years' seiviee and up v aids as Assistant Sessions Judges to tiy Sessions 
cases cannot he regaided as a practical suggestion As to [3), it is well known that the Suboi- 
dinate E vecutive Seiviee vdlue the possession of judicial poweis and the officeis who might be 
deputed to the executive-ievenue blanch would, doubtless, feel that they weie m an inferior 
bianch of the seiviee, and would become discontented Moreovei, the time of the present 
establishment can be more fullv utilised by the combination of Executive andi Judicial work 
than would be possible if certain officeis were confined to distinct classes of woik At piesent, 
by airangement of work and ledisfcribution as lequued, the services of the suboidmate officeis 
can be fully utilised Foi instance, much levenue woik and conespondence can be done m 
the mteivals of ciimmal case woik undei the contemplated scheme of separation, each section 
would have to be maintained at sufficient stiength to meet times of piessure on either side, so 
that woik might not fall into aiieais To piovide against this lesult, the establishment of 
officeis at each station would have to be peimanently mci eased The inevitable lesult of (4) 
would be that the Dishict Judge, being all eady generally unable to find time to do his own 
civil and cummal, ongmal and appellate woik, and inspect the Suboidmate Civil CouitB pro- 
p ily, would eithei exeicise his supervision meiely as an appelate Court, — which is an utterly 
impeifect and incomplete method of control — oi would make ovei this duty of supei vising the 
Court of the Deputy Magistiates and Sub -Divisional Officers to the officeis designated so to 
assist him, so that the supervision would come to be exercised by less experienced officers of 
lower standing and position than the District Magistrate, who now does this woik The change 
would only be foi the woise With legard to (5), the whole system of sub-divisional work 
would be changed, a system which has been sedulously fostered duiing the last 40 years with 
the distinct object of concentiating limited power in the hands of a representative of the 
Executive Government in all blanches other than civil judicial woik The Sub-Divisional 
Officer would have no connection with the administration of the sub-division, — instead of 
being a peripatetic administrator he would become a stationary judicial officer, — and the 
levenue woik would either be concentrated at head-quarteis or would be left to a subordinate 
not possessed of the authonty requisite to secure ready obedience to the execution of his ordeis 
It is inconceivable that the revenue, executive police woik of a sub-dmsion should be confided 
to the chaige of an officer of the Tank of a Sub-Deputy Collector with nobody between him 
and the Distuct Officer at the Sadai station The suggestion reflects unfavourably on the 
piudence of its author A bare list of the duties to be peifoimed would expose its absurdity 
Thus, m the case of every sub-division, it would be essential to appoint an Executive Officei of 
at least the rank of a Deputy Collector 

17 The financial aspect of the changes pioposed by Mr Dutt's scheme requires full 
examination, though it is to be condemned on other grounds The memorialists fail to 
appreciate that the scheme will be expensive This fact alone shows that the practical effect 
of the scheme financially has not been thought out with sufficient care As the scheme is 
based on a theory, its details would have to he carried out in conformity with that theory so as 
to provide for all the officeis required, though at present so many officers are, on account of the 
amalgamation of duties, not required In the first place, it would be necessary to add 79 
Deputy Collectors to the existing* staff of the 79 of the 88 sub-dmsions in Bengal (exclusive of 
the Chittagong Hill Tracts) at which theie is only one Deputy Magistiate-Collectoi at present , 
at an average cost of Rs 400 a month (a salary which would often he exceeded, their cost 
would be Rs 3,79,200 a yeai The minister lal establishments for these 79 officers would, at 
a mean cost of Rs 105 a month for each officer, amount to Rs 99,540 a year A Joint- 
Magistrate would be requried at each of the 45 Sadar Stations Of the 38 sanctioned Joint- 
Magistrates haadly any are ever available for the duties of that office It would be necessary 
to add some 30 officers at least to the establishment, half of them at Rs 700 per mensem, 
the remainder at Rs 900 per mensem The cost would be Rs 2,8S,000 a year, and then 
establishments, at a cost of at least Rs 105 a month, would amount to Rs 87,800 a yeai 
At head-quarters it would be necessaiy to entertain an even numbei, 2, 4, oi 6 Deputy Collec- 
tors in all cases Having regard to the sanctioned stiength of Deputy Magistrate-Collectors for 
e^oh Sadar station, it would be necessaiy to increase the staff by, at least, one officer, with his 
establishment, costing m each case Rs 105 a month Thus 45 more officeis at Rs 400 a 
month, with their establishments, would cost Rs 2,72,700 a yeai Mi Dutfc has not mentioned 
it m-his scheme, hut it would certainly be necessaiy that theie should be a District Judge at 
eacb-e£ -the 46 Sadar stations Theie are now S3 District Judges, including the Judicial 
ComUbsSibner of Chota (Nagpui It would thus be necessary to increase the number of 
District Judges by 12 officers If 3 of these were added to the second grade on Rs 2,500, 
258 H.D— YII. 
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and 0 to the thud giade on Rs 2,000, the additional cost entailed would amount to 
Rs 3,24,000 pei annum There aie two grades of mmistenal establishments allotted to 
District Judges at a cost of Rs 1,025 and Rs b72-8 a month, respectively Six establishments 
of each giade would 4 coat Rs 1,36,620 a yeai As both of the Subdivisions! Officeis — the 
Judicial and the Executive - would have equal lights to the sub-divisional house it would be 
necessary to provide accommodation m at least 79 cases at an aveiage cost of Rs 6,000, total 
Rs 8,95,000 , and many of the cutchemes would require enlargement to affioid space foi the 
second officer and his staff The cost of these changes it is difficult to estimate The total 
of the charges estimated above would be Rs 15,37, b60 a year, the initial cost of houses, 
viz , Rs 3,96,000 Supposing that economy could be exeiciged, im the officeis and establish- 
ments required, to the extent of 25 pei cent , the cost would still be Rs 11,63,395 a year, jplus 
the same initial cost of houses 


18 Besides the scheme which bears Mi R C Dutt's name, various other proposals either 
of a comprehensive oi of a limited chaiactei have been put foiward For instance, it has been 
suggested as abovementioned that the appellate poweis of Distiict Magistrates should be 
withdrawn, so that all appeals fiom second and thud class Magistrates should he to the 
District Judge This has already been dealt with Again it is proposed that as a tentative 
measure, some of the Sub-dmsional Magistrates should bejset apart wholly for magisterial 
woik, stall remaining under the contiol of the Distiict Magistrate The objections to this 
have been already indicated It would be unpopular with the Sub-divisional Magistrates 
themselves , it would necessitate additional officeis the paitial adoption of the plan as at 
piesent makes the officeis more generally efficient and is much bettei foi them Another 
scheme advocates the mamtenance of the powei, influence and authority of the District 
Magistrate unimpaired, and would allow him the pieventive powers contained in Part IV of 
the Ciimmal Pioceduie Code, hut would depuve him of the powers of supei vision and control 
upon which the maintenance of his powei so greatly depends, and would make ovei these 
powers to a Distiict Judge of mfeuoT status, subject to the distant control of a Divisional 
Judge (who has yet to be legally cieated) This change would entnely alter the position of 
the Distiict Officei Foi some time theie would not be available 46 Judges capable of 
performing the duties contemplated It is open to gieat doubt whether the Distiict Judge 
could make time to do all the inspection work pioposed foi him, and the objections to inspec- 
tion duties being made ovei to a Judge have been stated m paiagraph 6 above It is also veiy 
doubtful whether the arrangements foi the civil judicial woik of the distiict, which would be 
the result of this scheme, would have the appioval of the High Court The scheme, so fai 
as it applies to sub-divisions, is open to most of the objections which have been taken to Mr 
R C Duffs scheme The plan of deputing Subordinate Magistiates to solely judicial woik 
foi five yeais at a time would be acceptable to the woist officeis, but not to the best , and the 
High Cotut and the public would equally resent a plan which would lemove fiom judicial 
duties officeis who had just completed an efficient tiainmg m them The plan pioposed by 
Mi B L Gupta is equally open to many of the objections aheady taken to othei schemes, 
which need not be repeated The division of the Suboidmate Executive Seivice mto two 
blanches would iesu.lt in turning the Deputy Magistiates into Suboidmate Judicial Officeis 
dealing with cinninal cases all their lives — a veiy objectionable measuie The pioposals to 
rendei the District Officei *s contiol ovei the subordinate Magistiates nominal— while leaving 
that officer some judicial powers— would neithei satisfy the memorialists, noi can it be 
accepted by this Government Mi Gupta would adopt Mr R C Dutt's scheme foi sub- 
divisions, whereas it has been moie geneially condemned in lespect of its application to sub- 
division than on any othei giound It will not escape notice that although the Hobble 
Judges of the High Court are unanimous on the question of principle m the abstract, hardly 
any of then separate minutes agree as to the application of the pimciple Sn Henry Prrnsep 
consideis_ the present system the best for an efficient administration until a separate and 
efficient Police * Department is established for the detection and lepression of enme The 
division of the Distiict Magistrate's suboidinates into two classes, as suggested by Mr Justice 
Rampim, has already been shown to be very undesuable His idea that the Sessions Judge, 
after havmg been vested with appellate powers from all Magistrates, should transfer back some 
appeals to Magistrates of the first class would be a change of proceduie leaving the practical 
lesult as before Whereas Mr Justice Chander Madhab Ghose would leave the District 
Magistiates no power of supervising the subordinate Magistrates oi reporting upon them, 
Mr Justice^ Rampim would allow the District Magistrates full administrative contiol over 
the Magisterial officers, with concurrent powers gi anted to the District Judge to report on 

sir merits for promotion Mi Justice Stephen, on the otherjhand, would not place the 
Magistracy under the District Judge, as he cleaily sees the impossibility of the woik being 
properly done Mi Justice Biett (Mi Justice Piatt agreeing with him) would create a 
ia * sepaiate fiom the executive, or would separate the Magistrates 

om the detective woik of the Police In the midst of these varying counsels, 'the Lieutenant- 
Governor might be bewildered if he had any intention of proposing any “change 

19 The Lieutenant-Governor has had under his consideration whether there are any 
executive oideis which he could issue which would prevent the recurrence of such abuses of 
authority as have undoubtedly occurred m time past He finds a difficulty in doing so for 
two reasons fast, that such ordeis as might have been issued with a view to secure an accused 
person a fair tual are hardly neoessaiy if proper attention is paid to the Code of Cnmrnal 
Procedure, especially to sections 191 and 556, and to the rulings of the High Court , second 
that such episodes arise from the frailties of human nature which manifest themselves in 
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V le of all laws, oiders and admonitions Still some good would doubtless be effected by 
placing on lecoid some principles which would have to be umveisally obseived, e g , that a 
Distuct Magistiate is not to interfere m any way with a Subordinate Magistrate during 
the piogress of a case, that he is in no way to indicate what the sentence 01 punishment 
should be , that it is open to the District Magistiate to send for the lecoids in any case, and, 
after the period allowed for appeal has elapsed, discuss it with the trying Magistrate, etc 
Suth geneial instructions would doubtless have some effect m the desned diiection By the 
High Couitfs Cuculai no 2 of 16th June 1900, District Magistiates aie piohibited from 
issuing general oideis m the foim of cnculars on judicial matteis to the Magistrates subordi- 
nate to them The Lieutenant- Govemoi thinks that it would be quite feasible, after commu- 
nuation with the High Court, to point out to the Magistracy what then duties are in 
detail under the law, with a view to the better avoiding of any possible abuses of authonty in 
futuie 

20 The main questions formulated in your lettei under reply have been fully discussed m 
the piecedmg paiagraphs No Government has ever contended that the piesent system is a 
peifect one , but it is claimed for the system now in foice that it has piactically been, a success, 
and that its advantages are fully recognized by the people at laige The evils to which it is 
liiible, through the indiscretion of individual officeis, have been grossly exaggerated The 
likelihood of then recurrence is evei decieasmg The piesent system was substituted for a 
system which had failed, which the memorialists seek to le-estabhsh with veiy few limitations, 
and which we know from experience would m its turn be attended by abuses moie giave and 
moie injurious than those which the piesent system has Btudiously collected and leduced 
The Lieutenant-Governor consideis that the piesent system, though it may be anomalous 
according to the highest standard of theoretical peifection, is in all essentials as good a system 
as can he devised with lefeience to the existing cncumstances of Bengal It maintains the 
indispensable position of the Distiict Officer It provides foi a fair trial for the accused 
peison It imposes checks upon the Distiict Magistrate and provides for appeals and motions 
against his ordeis It enables him to supeivise the woik of his Subordinate Magistrates, to 
'see that it is propeily peifoimed, to take measuies for the pieservation of peace ana order, for 
the protection of life and pioperty, for the administration of justice and the prevention of 
injustice There is no leal ground for the insinuation that the Distiict Magistrates habitually 
mteifere with the judicial independence of their suboidinates, or that their supervision or 
control is improperly exercised The Subordinate Magistrates cannot be left altogether free of 
executive control, and it is not only of importance but necessary that they should endeavour to 
do their woik well The time of the District Judge is already too much occupied to admit of 
his undertaking more work The District Magistrate has no peisonal interest in the conviction 
of any individual accused, otherwise than to see justice done The intei ference of the High 
Court and the supervision of Government can he easily solicited and rapidly exeioised, and 
aie sufficient to xectify any illegalities or improper sentences , when technical megulanties 
aie committed by officers who are anxious to do substantial justice, they can be set aside if 
sufficiently senous Theoretically, a perfect system of admimstration would requne the 
separation of all the departments. Judicial, Eevenue and Police, under separate officers of 
various giades Such a departmental system would be entuely different to that which now 
obtains and has borne the test of time It would he a radical change m the form of adminis- 
tration m India, and its consequences could not be fully foreseen The cost of such a change 
would be enormous But the conclusion of this examination of the case is that no 6uch change 
is necessary or desirable, and that there is no occasion to sacrifice at the altar of theory the 
good that has practically resulted from, and is still attained by, an efficient though necessanly 
anomalous system 

In short, on the issue, as framed by the Hon'ble the Chief Justice of Bengal, the 
LientenanirGovemoi, as lesponsible foi the administration of the piovince, is of the clearest 
opinion, on the grounds put forward in this lettei, that m the interests of good government, 
% e , of general administrative expediency, the union of Judicial and Executive functions in the 
District and Sub-divisional Officers is at present essential 
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Dated Daijeeling, the 9fch July 1900 (Confidential) 

Eiom — J Mrxno, Esq , CB ; 

To — The Chief Secietuy to the Government of Bengal 

T have the honom to acknowledge leceipt of youi lettei No 1464 A D, of 22nd June, re- 
garding the question of the sepaiation of judicial fiom executive f auctions m Bengal The ques- 
tion is not a new one, its solution has lepeatedly engaged the attention of the most experienced 
and ablest admmistiatois of India I baldly think that theie is much that can be added to 
the views of those able men who hive had exceptional oiipoitunities of amving at a definite 
conclusion on the subject, but as my opinion has been asked, I have ploasuie in lecouhng the 
lesults of my expenence with lefeience to the question at lbsue As one who has had a long 
acquaintance with ciimmal admimstiation m India, both in an executive and judicial capacity 
and who has also had piactical expenence of the w oikmg of the ciimmal law m England, 
while seivmg m the Metiopohtan Police as Assistant and Chief Coinmissionei, as one moreover 
who foi neaily ten yeais aftei letirement fiom public sex vice has been living in veiy close 
connection with the people of this countiy m an entnely unofficial position, I have had oppoi- 
tnmties of dealing with the question fiom d ffeient points of view whethei as an official 01 
a private citizen, and I note with satisfaction that I am asked to evpiess an opinion u w ith 
reference to conditions as they exist m India lathei than to any abstract principles 01 to the 
practice m othei paits of the world" 

In moie than one passage in the conespondence which accompanies youi lettei, I find 
opinions based on the fact that the union of executive with judicial functions docs not exist in 
England, and that therefore it ought not to exist in India There is no doubt as to the fact 
of the separation of the two functions m England, but it does not follow, as a mattei of course, 
that the system which is cunent theie should obtain m India If this weie so, why aie oui 
Indian Criminal Codes so different in many lespects from the ciimmal law and pioceduie m 
England ? Foi instance, it is pait of Indian law that the police should act as public piose- 
cutois m what are known as “ cases cognizable by the police *” Such is not the function of 
the police undei English pioceduie, and the fact that it is not so has often been deploied by 
the English public, but I have not found it asserted that because this practice obtains and is 
found useful m India it should theiefoie be adopted in England The law of India as legaids, 
e g , the duties of land-holdeis and then responsibilities m connection with bleaches of the 
peace, the control of bad characters and ciimmal tubes, the examination of accused peisons, 
the tnal of European Bntish subjects, etc , etc , all show that the cucumstances of India 01 quite 
different from those of Englind, not merely as zegaids details ot pioceduie, but with reference 
to principles of admimstiation But on that account it would he folly to say “ the thing rs 
not allowed m England and every man who has lead history ought to hope that it will dis- 
appear m India " I lememhei veiy well that the inexpediency of applying the same principles 
of ciimmal adm initiation m Ii eland as m India was definitely insisted on in the House of 
Commons by, I think, the leader of the Libeial Paity, when a question aiose as lo the 
advisability of appellate courts being empow eicd, as m Inch a, to enhance in adequate punish- 
ments inflicted by lowei couits 

When the cucumstances undei which criminal law is admmisleied m India are the same 
as 01 SLmilai to those which find place in England, it will he time to say — “ The thing is 
not allowed m England/* theiefoie it is not permissible m India, but so long as the District 
Officei in Bengal (to quote fiom an authonty lefeued to by the memorialists is *'the repre- 
sentative of a paternal and not a constitutional Government/* the dictum aboxe lcfened to 
will be found totally inapplicable 

What then is the existing state of matteis m India, with lefeience to which the question 
now at issue is to be discussed ? x 

Let me first quote from the late Justice Dwarkmath Matter, a Judge of the High Couifc 
“ The Ilistoiy of the Hmdu polity is the development of the moral system of Mann The 
national nrmd has lested as it were upon his teachings That the moial system of Manu has 
so long preserved its influence is due simply to the fatt that it was precisely ad ipted to the 
conformation of the Hindu mind and its suiioundmgs To understand Mann is to understand 
Hindus He was the mi ai nation of the national character a mouthpiece of national feelings 
The spmt of innovation which is now so active among us, and what piof esses to leform oui 
society aftei the pattern of Euiopean civilisation will simply shake the pnneiples on which 
society lests to then veiv foundation All oidci of moiality will pencil with the innocent pre- 
judices with which they have been fo long and so intimately associated The system establish- 
ed by the Institutes of Manu can only disappear with the national genius, and histoiy known 
no calamity moie dreadful than the destruction of a nation* s genius ” 

What do we find in the Institutes of Manu upon which Hindu polity is founded, with 
refeienee to the union oi separation of executive and judicial functions ? 

"For the king’s sake the loid foimeily cieated his own son Punishment, the piotector 
of all creatures, an incarnation, of the law formed of Brahman's gluiy 
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"Having fully consideied the time and the place of the offence, the strength and the 
knowledge of the offendei, let him justly inflict that punishment on men who act unjustly 

" Punishment is m reality the king, and the male — that^the management of affans, that 
the ruler and that is called the suiety foi the four oideis 5 obedience to the law 

" If the king did not, without tuing, inflict punishment on those worthy to be punished, 
the stionger would loast the weaker like fish on a spit 

" Having performed his twilight devotions, let him (the king) well armed, hear, in an 
inner apartment, the doings of those who make secret repoits and his spies 

"Let the king who sees through his spies discover the two soits of thieves who depuve 
•others of their property 

" Having detected them by means of trustworthy persons, who disguising themselves, 
pretend to follow the same occupations, and by means of Bpiee wearing various disguises, he 
must cause them to he instigated to commit offences and bung them into his power 

€t Then having caused the crimes which they committed by their seveial actions to he 
proclaimed in accordance with the facts, the king shall duly punish them accoiding to their 
strength and their crimes 

" By the means of clevei reformed thieves, who associate with such rogues, follow them 
and know their various machinations, he must detect and destroy them 

"Those among them who do not come (to meet the officeis of justice), and those who 
suspect the old (thieves employed by the king), the king shall attack by foice and slay 
together with then friends 5 blood relations and connections 

" A king desuous of investigating law cases must enter his couit of justice, pieservmg 
a dignified demeanour, together with Biahmans and experienced counsellors 

" There let him examine the business of suitois, daily deciding one aftei another, all 
•cases which fall under the eighteen titles of the law 

"If the king does not peisonally investigate the suits, then let him appoint a learned 
Brahmana to try them 55 

In the above veises we find that, in accordance with Manu, whose Institutes aie by 
Hindus accounted divine, the king, the head of the Executive, was also the head of the Judi- 
■cial Department He acted when he pleased, as agent povocateur , heard his police leports, 
proceeded to try the cases which his agents had got up, and punished the peisons implicated 
m offences by his spies I express no opinion on the morality of this system, but it is a part 
of the system on which, according to a learned Hindu Judge of the High Couit, Hindu 
polity is founded, and which is the dictum of " the incarnation of the national chaiactei, the 
mouthpiece of national feelings 55 

When, therefore, any Hindu so-called lefoimers of the present day talk of the union of 
judicial and executive functions as a " scandalous system/ 5 and an " unholy alliance/ 5 they 
apply such terms to punciples of criminal administration, which eveiy Hindu is bound to 
■consider as of divine authority, aud which an emin e nt Hindu tells us form parts of a system 
which has so long preserved its influence because it is "piecisely adapted to the conformatiou 
of the Hindu mind and its surroundings 55 

But it may be said, the principles of Manu are very ancient history indeed, why lefer to 
them with reference to a question under discussion in the year 1900 ? The answer is " because 
the ancient principles of Manu are not yet amongst Hindus antiquated ; nude feaajs they may 
have changed, especially under alien Governments, but the principles of these ancient Institutes 
still survne and aie acted on by the people in then daily life, and in the deteimmation of then 
■civil rights 55 As I have shown above, Justice D waikmath Mitter eulogises the system of 
Manu as "the moai nation of the national chaiacter 55 and declaies that it " can only disappear 
with the national genius 55 And one of those principles laid down by Manu which still 
actively survives is the union of executive with judicial functions, the centialization of authority 
in one man as rulei I quote again fiom a native papei {Indian Station, 14»th Apul 1895) 

" The people of 'India by their character, habits and tiadition, aie not only unfit foi, but 
■opposed to, every foim of popular government They believe m a monarchy, m an aiistociacy, 
and are instinctively opposed to a democracy Eveiy Hindu family lecogmses the necessity for 
a Kartta , whose will is Jaw Eveiy zammdar in Bengal combines in his management of his 
•estate executive and judicial functions , he imposes illegal cesses on his laiyats , he collects 
them, when necessary, by foice, he fines, airests, and imprisons, he decides cases which ought 
to go before the r^tdarly-constituted courts , he hushes up cases, when necessary for his 
interest , m short, he, and in eveiy zammdari cutcheiy, his naib, follows out the ancient 
punciples of Manu, and is prosecutoi, policeman and judge in many matters that ought to be 
decided by judicial officers It is true that the establishment of sub-dmsions m districts has 
curtailed the exercise of the zamindai/s authority m this respect, but it still lemains m force 
even m districts which aie thought to be civilized, and in more out-of-the-way places it still 
exists, and is submitted to by the people, as Manu of old prescribed So, to a gieatei oi less 
extent, ra Native States is the Raja still the representative of authority, judicial and executive , 
Jfcjua greater extent where "the spirit of innovation now so active among us 55 does not pievail, 
to a lessei extent, where "what professes to refoiir our society aftei the pattern of European 
civilization/ 5 has so far succeeded in shaking "the principles on which (Hindu) society rests 55 
But whether in Native States, oi m British provinces, the old principle of centralisation of 
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authonty m the mlei, the union of the fuaefcions of investigation and of punishment, still 
remains m the minds of the people “precisely adapted to the conformation of the Hindu mind 
and its suiioundings " 

This view we found existing amongst the people when we took the countiy and the 
necessity of adapting, as fai as possible, oul English pioeednie to the habits, customs and 
tiaditions of the people, has been lecogmzed by all oui admimstiatois and legislatois up to 
the present time The weighty words of Fitzjames Stephen, whose name, as a gieat English 
junst; commands umveisal lespect aie well woithy of consideiation “ The exeieise of cnmi- 
nal jurisdiction is both in theoiy and m fact the most distinctive and most easily and geneially 
recognized mark of sovereign powei All the world ovei the man who can puniBh is the mler 
Put this pierogative exclusively m the hands of a purely Judicial Officei, who has now other 
relations at all to the people, and who passes his whole life in a couit, and I can well believe 
that the lesult would be to bieak down m then minds tbe very notion of any personal lule or 
authority on the pait of Magistrates In a few words, the administration of cummal justice 
jts the indispensable condition of all Government, and the means by which it is m the last 
"resoit earned on But the District Officers aie the local Goveinois of the countiy , theiefoie 
the District Offieeis ought to adnnmstei criminal justice Also it is necessaiy that the Distnct 
Officers should have peisonal and friendly relations with the people But this, undei the 
circumstances of British India, can be seemed only by investing them with miscellaneous 
executive functions Therefoie it is necessary upon the whole that the Distnct Offieeis should 
both admmistei criminal justice, and discharge miscellaneous executive functions 

It seems to me that the fust pimciple which must be borne in mind is that the mainten- 
ance of the position of the Dishict Officers is absolutely essential to the maintenance of Butish 
lule m India, and that any diminution in then influence and authonty ovei the natives would 
be deaily puichased even by an impiovement m the admmistiation of justice Within their 
own limits, and as legaids the population of then own distnct, the Distnct Offieeis aie the 
Government, and they ought, I thm v, to continue to be so We must have all ovei the 
countiy leal and effective Goveinois, and no application of the pimciple of the division of 
laboui ought, in my opinion, to be even taken into consideiation, which would not leave m the 
hands of Distnct officers such an amount of powei as will lead the people at laige to legaid 
them as m a general sense then luleis and governois 

These wise and statesmanlike woids of an eminent English lawyei and Judge lepiesent 
the punciples on which we have up to date. legislated for the people of India How has the 
system hitheito woiked? I quote again fiom a native papei, which advocates the sepaiation 
of executive and judicial functions ff The Civil Service is undoubtedly a magnificent ins- 
titution It ins given us brilliant administrators It has nuituied scholars and statesmen 
But it has bred no lawyers Many aie the obligations which the countiy owes to the civilian, 
foi he has not only collected revenues, managed departments, and wutten leports, bnt he 
has changed the face of the country He has extinguished oppression, crushed dacoity, 
almost banished the many foims of blackmailing with which the country was life He has 
aided sanitation, industry and education He has given protection to the weak, restamed 
abuses of the power of the stiong 93 It would ill become me as an old civilian to say anything 
moie, aftei such emphatic testimony as to the lesult of the system undei which oui adminis- 
trators have governed India, acting on the pimciple of Manu, which, accoidmg to a Hindu 
Judge, is “precisely adapted to the conformation of the Hindu mind and its suiioundings 33 
and which, on the testimony of an English Judge, "is absolutely essential to the maintenance 
of British rule m India 33 If the system which our admimstiatois have followed has accomp- 
lished all that the Editoi of the Indian Nation has acknowledged — a system based on the 
combination of executive with judicial functions, — T think it may fauly be concluded that 
the system has been eminently successful and that we can point to it as a pi oof of oui having 
governed the people to then satisfaction If it were not so, should we have had the gratifica- 
tion of seeing the Native Chiefs of India, — Chiefs too who within even oui own memories have 
fought against us, and not. foi us — vying with one anothei in volunteeimg to help the tioops 
•of the Bntish Government m the Tnah Campaign and m China ? I tiow not If it weie 
not so, if the people at laige weie not fully conscious that oui lule, combining m the represent- 
atives of Government executive and judicial functions, had not been exeicised honestly and 
successfully foi then benefit, we should not, I think, have seen the spectacles which last weak 
we have witnessed, of peo | le of many tribes in India — Sikhs, Pathans, Rajputs, Beluchis, 
Gurkhas, Madiaseis— -all cheerfully going forth to the farther East to fight the battles of the 
JStrlars Pity that the list of wamors embarking did not include Bengalis, who undei Bntish 
rule have exchanged subjection for a liberty, to which their forefathers foi many centunes 
have been strangers 

At whose instance then aae we called onto change a system of administration, which is 
in consonance with the habits of the people, which has been eminently successful in its lesults, 
and which on higb authority is declared to be “absolutely essential to the maintenance of 
Bntish rule in India 9 ; On what grounds aie we to substitute for it a system which is 
opposed to the habits of the people, of the success of which, under circumstances similar to 
of India, not a scintilla of evidence is forthcoming, which is absolutely opposed to the 
idea of a paternal Government such as that of India, is, and which must therefore be injurious 
to the maintenance of Bntish rule in India ? 

The people at large — the masses— the millions for whose benefit we profess to govern the 
•country, certainly have, no desire, and eyrcice no desire, for such a change They have 
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been, accustomed to a paternal Government foi centimes , they aie entnely of opinion with 
then legislatoi of old that "punishment is m leality the king, the managei of affans, 
the lulei, the suiety foi the foui oideis obedience to the law ** And they lecog- 
mse that such p un ishment, as the somce of admimstiation, should be centied m the JRc/jct 01 
Kcutta " When the Raja smites, to whom lies an appeal ? ** “ At the will of the rulei one 

must dance amongst the stubble 3> m thest; and many otbci pioveibs which aie cunent 
amongst the masses, wlieie do we find any indication of a wish foi the sepaiation of executive 
from judicial f un ctions m the lulei ? In then own families they see the TLoa tta supi erne 
In then zajmndais they see authonty in all its phases exeicised by one man And in cuminal 
matteis the Kcutta to them is not the Judge sitting in his office fai away, and having no 
lelations u ith them outside his cutcheiy, hut the District Officei u ho is amongst them, who 
can listen to then gnevances, who can protect them fiom oppiession, and who can punish the 
evil-dooi as swiftly and as effectively m his couit undei a tiee, as at the distant civil station 
If any one will enquire amongst the people as to the names of men who are held m lemembiance 
amongst them, he w ill assuredly find that it is the stiong ard just Distnct Officei whom they 
leveienee — he it is who to them is the lepiesentative of the Raja, t e , the Government 

PuTthei, the memheis of the Muhammadan community, many millions m numhei, have 
lemainder silent It would be difficult, I admit, foi them to lecommend the abolition of a 
system of admimstiation which is entnely opposed to the example and teaching of the piophet 
ot Mecca, and which is followed in eveiy countiy undei Muhammadan rule, up to the 
piesent day 

Again, as lemaiked befoie, the great Native Chiefs aie suppoiters piactically m then 
dominions of the system now assailed, and have shown no desne to have any change m then 
admimstiation mtioduced 

Again, the membeis of the educated community m Bengal who pieBS for employment m 
Government service, seem to have no objection to the existing system, or any wish to have it 
changed Eveiy year the numbei of applicants — educated men, giaduates — foi employment 
even m suboichnate executive posts meieases, and I nevei heaid of any one entei taming any 
scruples as to being nominated foi even a Sub-Deputy Collectorsbip, on the giound of having 
to combine judicial with executive functions, and so, of having to aid in woikmg a sy:tem 
which "violates the fust pimciples of equity, and is condemned by the voice of public opinion 
i n India 

Fuithei, I find no expression of dissatisfaction at the existing system of cummal adminis- 
tiation, qua the union of executive and judicial functions, pioceedmg fiom the Euiopeans 
resident m the mufassal, who certainly would make then voices heaid, as they have done befoie 
now, did they conBidei their liberties m any way infringed by the existence of a system which 
does not exist in England 

Noi do I find that the parties implicated m cummal cases — peisons vitally mteiested 
smely m the system of cummal admimstiation — -have m any special manner evinced dissatis- 
faction with the piesent proceduie In the High Couit Repoit of the Admimstiation of Cummal 
Justice foi 189^, I find that the pioportion of persons convicted m Magistrates* Courts, who 
had a right to appeal and exeicieed that light, was during the last five years, £7 pei cent , — 
that the numbei of appeals prefeired to Couits of Sessions Judges duung 1898 showed no 
signs of increase as compaied with pievious years and that the decisions of the lowei* couits 
w ere duung the last five years, affirmed m the case of about 68 pei cent of the persons 
whose appeals wertylecided Had there been any leal ground foi dissatisfaction with the 
results of trials. Mere would infallibly have been a much larger pioporf^stii of appeals fch tyt 
pei cent of the peisons convicted, and a much more unfavourable proportion of decisions 
upheld than 68 pei cent 

But we «ue told that the piesent system of cuminal administration "has been and still is 
condemned, by the geneial voice of public opinion m India, and that the state of Indian 
opimon with lefeience to the question, "is so well known as to lequire neithei pi oof noi 
iliustiation ** It is stated that the separation of judicial fiom executive functions in the 
Indian admimstiation "is earnestly desned by the Indian community 33 aie fuithei 

infoimed that the mattei constitutes an " ui gently piessmg question , 99 and we have an ex- 
Chief Justice of the Calcutta High Couit descubmg the existmg state of criminal admmistia- 
tion, — a system manguiated and appioved by Govemoi s- General, Govemois, Lieutenant- 
Governors, Legislators, admimstiatois. Judicial and Executive Officeis of the veiy highest 
reputation and ability — as "a disgraceful state of thing ** — a "scandalous system/* as a 
e c shameful abuse/* as giving use to " giievous injustice ** 

I have m my remarks shown that neither the masses of the people at laige nor the Native 
Chiefs, nor the educated. Bengalis who apply foi service under Government, noi the Europeans, 
noi the Muhammadans, nor* the parties to criminal proceedings, aie giving at the present any 
sign of dissatisfaction with existmg arrangements, or evincing any desne whatevei to tieat 
this matter as a " " burning question ** With what justice, tbeiefoie, can it be said that the 
"Indian community** earnestly desne to have this mattei decjded, and that the “ Indian 
community 33 have so geneially condemned the existing system that ho pioof oi iliustiation of 
then opinion on the subject is requned The papeis clearly show that the agitation on the 
subject is got up by the paity whose opinions aie, so fai as England is concerned, voiced m 
the papei called “India” which, as eveiybody knows, represents, not by any means the Indian 
community, but only that poition of the educated in it w Inch supports the views of the Indian 
Congress Now the Indian Congress has eveiy light to hold its views, and to press its views, 
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but it has no right whatevei to represent tlio^e views, as the views of the Indian community, 
when, as a matter of fact, the vast majority of the Indian community dissent from those views 
The "advxnced Libei al Party” has no light to designate their views as those of the British 
public The AFukandei Bond hag equally no light to describe their opinions as those of the 
community of the South African colonies And the Congress men, as they are popularly 
teimed, have simdaiLv no right to pose as the Indian community, or even as the educated 
Indian community They represent themselves, and nothing more 

When, therefore, it is asseited that the proposal to change the present system of cummal 
admimstiation is earnestly desired by the Indian community, or even by the Indian educated 
community at laige, such an assertion is incorrect For the earnest desire to treat this as a 
burning question, for all the denunciations of the manifold abuses to which the piesent system 
gives use, for all the v mlence which is manifested towards Government and Government 
Officers who occupy high executive positions, the exponents of Congie^b view are responsible 
and not the Indian community What the views of this ce advanced Liberal Party 33 in India 
are, is perfectly well known We aie familial with the meetings which are got up, and the 
diatribes which appear m the native press, hut even the native press I read [Indian Nation, 
11th December 1898) “ Whoever is in touch with the people knows how little of public opinion 
finds expression in a formal wav through meetings and newspapers ” 

The Congress, as we ail Lnow, deals with matters of political agitation and social leform 
The present question comes within the first division of its labours With reference to social 
reform (as the Indian Nation of 24th December 1894 points out) they have signally failed 
to do anything but speak, and the same paper cannot refrain from saying * c when they mcui so 
much sacnfice year after year m travelling long distances and organizing meetmgB for censur- 
ing the Government, the wonder is that it never occurs to them to think of the reforms they 
can execute with their own bands ” 

Tho discussion of the present proposal originated then as pait of the political agitation of 
the Indian Congress — -a body of agitators m Bengal representing a certain section of the 
educated Indians, but having no authority whatever to represent themselves, as, or to speak 
for, the Tnfhg.n community as a whole They have every right to hold and express then own 
views, but they have no right whatever to mistake ec the cackle of then burg,” for “ the 
murmur of the world/'’ in India or elsewhere 

It may have been observed that m my observations as to the classes of the Indian com- 
munity who desue, or do not desire, any change as to the combination of judicial with execu- 
tive functions, I have made no allusion to the gieat landholding class Their attitude on the 
question deserves more detailed mention The memonalundei discussion condemns the existing 
criminal admimstiation, as being contraiy to the first piinciples of equity, and as involving 
oppression in its piactical opeiat'on It is a caulmal puneiple of judicial procedure that the best 
evidence piocuiable is lequned m support of a chaige, and the land-holdei s of Bengal aTe certainly 
about the veiy last witnesses upon whose testimony reliance can be placed with leference to 
violation of equitable principles, and oppicssion on the part of persons other than themselves 
The old Regulations, to which m the memorial leference is made, contain very stringent prohi- 
bitions as to the levy of illegal cesses fiom their raiyats by zammdais I appeal to the testi- 
mony of eveiy Distuct Oflieei m Bengal, and to the zammdais themselves, as to whether such 
illegal cesses ire not habitually levied in all zammdaries in the province I speak of what I 
know as regaids many estiteb, md the pipeis of zamindaiies which come undei the Court of 
Wards have furnished valuable information on the subject Upon what principles of equity or 
obedience to law are such collections of so-called voluntary contributions, on puny a days, at the 
Sarto an puja, agamanei hhurch , bib alter klmroh, etc , etc, made from the raiyats and levied m 
default by zammdari peons ? 

Allution is frequently made to the insufficient pay of the lower grades of police officers as 
driving them to increase their salaries by othei means Is it not the case that m very numerous 
estates the pay of amins, muharns, gomastas, m some cases naibs, is absolutely insufficient to 
allow of them living honest lives, and that m consequence these zammdari officers fleece the 
raiyats habitually ? Upon what principles of equity are bm.h abuses allowed to continue 
amongst landholders, without ledress ? 

Charges of corruption are fiequently brought against the police I do not say that the 
police are immaculate , I do not defend them m wrong-doing , but who is it that gives the 
bnbes to the police in important cases, or even m minor cases, when they are interested ? Who 
is it that gives parbbam to the amala of Magistiates and Collectors ? "Who is it that make 
private disbursements to the Collectorate clerks at the quarter days foi payment of revenue ? 
Let the zammdais answer and show on what principles of equity such bubery is justified 

In zammdaries cases of all lands aie originated, investigated, tried, decided, and punish- 
ment inflicted, by naibs, and cummal cases are hushed up when necessary On what principles 
of equity do zammdais thus combine executive and judicial functions, not m the interests of 
public justice, but for then own ends ? 

The establishment of sub-divisions m Bengal is on comparatively recent origin With the 
exception of Khulna, Magura, Bnxar, and a few others, there were no sub-divisions forty years 
ago And one of the puncipal objects of the establishment of such sub-divisions was to enable 
the executive officers of districts more effectually to grapple with the lawlessness and oppres- 
sive action of land-holders This object has to a very considerable extent been attained , but 
long after the estabhshment of sub-divisions, the lawlessness and oppressive acts of zommdars 
H D,-— VIII 



134 


6 


continued, and continue up to the present During four years, m two of the districts of tho 
Presidency Division, I can recall from memory cases of turbulence — disturbance of the peace, 
noting not always unat tended with murder, — oppression of raiyats, so that as the raiyats 
■expressed it, their so-called protector “ burned their bones " — kidnapping, — harbouring and 
supporting bad characters, professional forgers, habitual thieves,— illegal distraint, — forcible 
cutting of crops, etc , etc , all attributable to zamindars such as those of Mokimpur, Narail, 
Hatberia, Chanchara, NokashipAra, Misridiyara, Kuralgachi, Natuoho, Santipur, Meherpnx, 
jaid if the recoids were accessible, I could supplement the list indefinitely. If, moreover, I 
•choose to refer to other districts in which I have served, such as Chittagong, Fandpur, Pabna, 
Rajshahi, B ackergunge, Shahabad, Patna, Arrah, etc , etc , I could tell the same tale hut I res- 
trict my references at present to two of the districts of the civilized Presidency Division 

If, therefore, the land-holding class appear as supporters of any scheme for weakening the 
•executive, if they profess to be shooked at violations of equity, and flagrant instances of 
oppression, do they not stand in the position of “the Gracchi complaining of sedition/' and of 
u Satan reproving sin" ? Are they the best witnesses against a system which they themselves 
follow, ana against the violations of equity and oppression practised, in which they raise no 
protest 

The class of land-holders in Bengal, I freely admit, have hitherto shown no desire to treat 
the separation of judicial and executive functions as a burning question It is well known that 
on many respects the viewB of the land-holding class have not been m accord with the 
programme of the “advanced Liberal Party " It is only the other day that I read m a native 
paper “ at the annual meeting of the British Indian Association, Baja Peary Mohan Mukerji 
■out Anglo- Indianed Anglo-Indians in hurling choice epithets at the educated classes To the 
influence of these mischievous people he said most of the ills, political and social, the country is 
suffering from, are due, that “men of wealth and station" and the landed gentry of Bengal 
who “are the real pillars of State " are gradually losing influence with the people, while the 
“ Congress patriots'* are gaining popularity with them is felt to he an infliction with the Baja " 
So recently as last year, when the British Indian Association presented an address to the 
Governor-General on the occasion of his assuming office, I do not find that amongst the matters 
of first or agent importance which the Association pressed on His Excellency's notice was this 
apparently burning question of the separation of judicial and executive functions They were 
then specially concerned apparently with the preservation of the “interests of the landed 
proprietors of this large province " , and m dealing with the “ legitimate political aspirations of 
Hie people" in connection with self-government, they politely hinted that the educated classes 
had received more consideration in proportion to their importance than the holders of landed 
property Whereupon the Indian Messenger , on 13th January 1899, comments on this hint of 
the Association “ We do not quite understand why there should he an attempt made always by 
the Land-holders' Association to make a distinction between the educated classes and the 
zammdais and a difference between their interests There are certainly numerous educated men 
who own property and there are land-holders who come under the category of the educated 
classes" If for “educated classes" be substituted Baja Peary Mohan's interpretation of 
“Congress patriots", the habitual separation of interests between the zamindars and the 
■educated classes, evinced, according to the Indian Messenger by the British Indian Association, 
is easily explained The members of the British Indian Association would resent being ex- 
cluded from the category of the educated classes, because they are zamindars, hut as zamindars 
they are, as a rule, Conservatives, not like the “ Congress patriots," Radicals Hence the 
•distinction and difference between their interests, winch is commented on by the Indian 
Messenger w “ ~ * 

Under what circumstances then has the British Indian Association, which has largely held 
aloof from Congress agitation, now apparently joined it with reference to this question of 
separation of judicial and executive functions ? What is the giound for the memorial of 80th 
June addressed to the Government of India ? For what reason do the members now, through 
their Secretary, say that this question, to which hitherto the Association has apparently 
"been largely indifferent, is one “the urgency of which has been repeatedly admitted by the 
highest authorities m this country as well as in England for upwards of a century ? " What 
proof do they give of the “ flagrant abuses " m the practical operation of the system, which 
they now join with the “ Congress patiiots " in denouncing ? 

I am well aware that even amongst the land-holders of Bengal there are some who hold 
“advaafd&d" views, and there are more ,*who cannot afford to ignoie the vote of the Congress 
party, dr to irritate the press which is largely in the hands of the Congress patriots But why 
this alliance With the “patriots," and why this allowing of Association to repeat the Statements 
of the Congress men without boldly and independently framing a memorial based on their own 
experience and their own investigation^? One of the leaders of the Congress party, the Editor 
of the Bengalee , terms the memorial of the British Indian Association a “ masterly " document; 
it may he so - upon that point I express no opinion, but- it ill befits the Editor of the 
Bengalee to speak of it m ting strain, when it is nothing but a bare-faced plagiarism of the 
memorial of the Congress party, and when it has been submitted in accordance apparently with 
the agitation got up by the Secretary of the Indian Association who is identical with the Editor 
id + the, Bengalee ana the leader of the Congress party ref erred to I read m the Mihtr-o- 
SuWtakWy a Muhammadan native paper of Friday last (the 22nd Ashar — 6th July), that the 
JnriiftTt Association “ is circulating broadcast and gratis under the title of “ The evils of the 
union m the hands of one man, of judicial and executive functions," a set of tracts, 
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-accompanied by a sketch or form (■ pandufojot ) of how the Lieutenant-Governor of Bengal and 
the Viceroy should be addressed on the subject Now the Editor of the Bengalee, m his capacity 
-as Secretary of the Indian Association, is at liberty to agitate on the question if he is advised 
490 to do But when the recipients of his tracts follow his advice, adopt his form, or, as in the 
case of the British Indian Association, boldly plagiarise, and adopt as their own apparently 
independent expression of opinion, another memorial with which the Secretary of the Indian 
Association must be perfectly acquainted, it is hardly consistent with modesty, oi indeed 
common honesty, for the Secretary to describe this plagiarism as apparently a separate docu- 
ment, and dignify it with the term “ masterly " “The gw ala does not call his own milk sour/* 
says the Bengali proverb but there is no proverb as to the action of the gwa ] a when he calls 
milk provided by another man excellent, while not calling attention to the fact that such milk 
is really his own, or prepared according to his own direction 

I have called the memorial of the British Indian Association a plagiarism of the memorial 
■of July 1899, submitted to the Secretary of State, and embody mg the views of the Congress 
party I shall not waste time m showing this m detail , a reference to both documents will 
amply establish the fact of the wholesale plagiarism of one document from the other The 
names of the distinguished officials, etc , whom the Secretary of the British Indian Association 
cites, are the names of the signatories to the memorial of 1899 The sequence of the historical 
arguments in both documents is the same The authorities are the same — the text, although 
judiciously paraphrased, is the same The recommendations are the same — the allusions to 
"violations of equity and oppression (of which for obvious reasons, no instances are given in the 
later doc ument ) are the same, in short, there cannot be the slightest doubt that the two docu- 
ments are practically the same, and the second a wholesale plagiarism of the first The British 
Association have a perfect right, if they please, to adopt the memorial of the Congress men as 
their own, but surely if they do so, they are bound to say so, and not to palm off a plagiarised 
-edition of the Congress memorial as a separate and independent document repiesentmg the views 
of the landholders of Bengal 

Let me, however, be strictly accurate The second edition of the memorial differs from 
the first in three points In the first edition the memorialists, while quoting at considerable 
length the views of Sir 3? J Halliday in 1838, pass over, with a brief remark m a smgle 
sentence, the very significant fact that eighteen years afterwards, when he had gained fuller 
and larger experience, Sir F Halliday most emphatically retracted and condemned the views to 
which he had given earlier expression In the second edition of the memorial the British 
Twdin.Ti Association, while quoting the earlier views of Sir F Halliday, suppress all mention of 
the retraction Such a sujopressio veft cannot be accounted accidental, seeing that the 
writer of the second edition had the document of 1899 before him when he wrote the memorial 
of 1900 

Secondly, the first edition, between the authorities quoted for the years 1854 and 1857, 
there is a reference to the despatch of the Court of Directors of 1856 But in the second 
’edition all reference to this despatch is omitted Now a despatch of the Court of Directors, if 
favourable to the views of the memorialists, whethei of 1899 or 1900, was a document of the 
"highest impor tanc e -why should it he omitted by the memorialists of 1900 ? As a matter of 
fact, this despatch of the Court of Directors was in reality not favourable to the case of the 
memorialists at all A passage m the despatch, which upsets the case of the memorialists 
'altogether was quietly omitted — m plain English, the despatch was gaibled Under what 
circumstances the signatories of the memorial of 1899 containing amongst others Judicial 
Officers of high standing, considered it just and equitable to use a garbled quotation in support 
of their contentions, is for them to explain The fact, however, re m a in s that the despatch was 
garbled in the first edition of the memorial, and another significant feet is that this garbling 
of the Court of Directors' despatch was detected and commented on by the Government of 
Tnflm. m their letter of 81st March 1900 The only quotation referred to m that letter was 
that regarding this despatch When, therefore, the writer of the second edition of 80th June 
1900, awoke to the fact that the unfair rendering of the despatch of 1856 had already excited 
the attention of the Government of India, he not unnaturally thought it prudent in the second 
edition of the memorial to suppress all mention of such an unfortunate quotation as had been 
made in the first edition 

Thirdly, in the first edition of the memorial the signatories thereto adopted the view that 
the changes which they advocated could be earned out without expense But the British Indian 
Association in the second edition did not take this view They wrote of the expense of the 
contemplated changes as “a serious difficulty" and devoutly hope that it might not be prohi- 
bitive In the memorial for the adoption of English gentlemen of high judicial experience, 
but with not much knowledge of administrative questions, it was easy for the Congress party 
to minimise the question of expense, but the British Indian Association knew more about 
the matter They foresaw that the changes could not be made without large expense , they 
were quick to realise that additional expense meant additional taxation, they were shrewd 
enough to see that in such additional taxation the zamindars would not escape, and therefore 
they said “ Give us these changes, they will cost money but throw no additional burden on us 
take the cost from the surplus in Judicial Department " Here they followed the lead of the 
Twdum Ass ociation, whose members were just as anxious to escape the burden of additional 
taxation as the land-holders 

I have dealt thus at length with the question of the attitude of the land-holders to empha- 
size the fact that their a dhesio n to the memorial of 1899 is simply the result of an agitation 
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got up by the agitators and Congress patriots to winch the zammdars, or those amongst them 
'who favoui, or wish to conciliate the advance party, have succumbed Their action in plagia- 
rising bodily the memonal of 1899 deprives then memorial of 1900 of all weight as an inde- 
pendent e\piession of the opinion of the landed proprietor, and stamps their advocacy of 
Congress pioposals, as a sunender to views which I cannot believe to be those of the zammdars 
of Hen gal as a body l f these views do represent their opinions, then all that I can say is that 
their desire to have the executive weakened is intelligible, but that as support era of oppieesion 
and violations of equity m their own actions, their testimony is of little value 

Befoie going furthei I wish to look little ahead, and consider to what the proposal 
embodied in the memorial of 1899, if adopted, will, m accordance with the aims of the Congress 
party, undoubtedly land At present it ib proposed to have as it were two parallel lines of 
admimstiation — the judicial and the executive, the officers in one consisting of members of 
the Civil Service, and of half of those members of the TJncovenanted Service, who at present 
perform the duties of Deputy Magistrates, and Deputy Collectors, while the executive line 
will include the remaining member of the Civil and TJncovenanted Service All the officers of 
both Judicial and Executive Departments are appointed by the Local Government, with the 
exception of the Judges of the High Court, who, nominated by the Government of India, are 
appointed by the Queen I notice, however, that the nomination of Civilian High Court 
Judges by the Government is objected to, and a hint is thrown out that in future such Judges 
should piopeily be nominated by the High Court itself I cannot say whether this suggestion 
is made in accordance with any piactice which obtains m England, hut I am not awaie that 
any one of Her Majesty's Judges at home is nominated by other Judges I rather think that 
this is not the case, but I wiite subject to correction if I am wrong 

I find, moieovei, m the memorial that " no J udicial Officer can efficiently perforin his 
work otherwise than by close adheience to the methods and rules, which the long experience 
of English lawyers has dictated" and that " it is essential to the proper and 

sufficient, and we might add impartial, administration of justice that the Judicial Officer should 
be an expert specially educated, and trained to the work of the Court " It is not difficult to 
interpret this principle as meaning, m the opinion of the memorialists and the Congress- 
men, whose views they lepiesent, that every Judicial Officer ought to be a membei of the legal 
profession And m one of the native newspapers, which favoui s the views of the " adv an ced 
Libeial Party " in India, we hud this clearly stated m so many words In the issue of the 
Indian A'ation of 27th January 1896, m an article tieatmg of the very pioposal now undei 
discussion, we find the following remarks After declaimg that the proposals of Mi Mano- 
tnohan Ghose and his supporters in India are only "halting half-hearted half -measures 99 that 
he had alieady examined Mr R C Dutt's scheme and " found it wanting " the editoi goes 
on " Foi ourselves, we would not caie to mince matteis " The wiong is much too serious 
The whole system, let ns say, is lotten We have no othoi woid to describe a state of things 
m which law is administered by amateurs who again aie held together by an esprit de 
co) pa, who aie woishippeis of prestige, and whose prospects in life depend on the good 
graces of the held of the Executive Government We take 

it, theiefore, that theie are three essential conditions of reform, fimt, that the judiciary 
should not consist of membeis of the Civil Service, hut of members of the legal 
piofession, secondly , that they should be subordinate to the High Court, and not to the 
Executive, thirdly , that they should not themselves discharge any executive functions It is 
of course desirable that Magistrates of the second and third classes should m respect of judicial 
matters, be subject to the District Judge labhei than to the Dislnct Magistrate But that 
would be only to scotch the snake and not to kill it The District Judge himself cannot 
always affoia to be independent He is certainly ill-trained as a lawyer, and he is affected by 
the eapi it de corps of the service The Judicial Department m fact must he 

ngLdly maiked ofL from the Excufcive, each must have its own hieiaichy, its own rules, ti edi- 
tions, principles, and if necessaiy its own special espiit de coips There must on no account be 
any interlacing or communion The executive spirit is distinct fiom judicial 
But we hope that the gentlemen who lead agitation will ris 3 to the occasion and give us a 
scheme that will not be tinkering but thoiough , that will not be a compiomise with evil, but a 
cleai instalment of the good , that will not be mei ely lawyerlike but statesmanlike 99 

" Fas est ah hoste docei i, 99 and it is well to known what one representative of the "advanced 
Libeial Party 99 thinks of the scheme of " the gentlemen who lead agitation , 99 i e , the Congress 
men who pose as voicing the earnest desire of the Indian community, and what he thinks of the 
scheme put forwaid by them If this scheme can he described by one appaiently m the most 
advanced section of the " advanced Liberal Party "as not statesmanlike but meie lawyerlike 
tmkenng, it can hardly be likely to commend itself to the " brilliant administrators 99 and 
" statesmen " whom on the testimony of the above editor the Civil Service has brought forth , 
and if this still further progiessive scheme of the Indian Nation is to he the substitute foi, and 
the 1 outcome of, the "halting half-hearted half -measures 99 of the Congress, theie can he little 
doubt as to the veidict which will be given by every man of ordinary common sense and 
interested in the welfare of India So rai as I can judge, these views of the Indian TSafton 
do find favour with many of the Congress party, and they do form logically the outcome of 
the present proposal of the " gentlemen who load agitation " 

Where, then, aie these members of the legal profession to come fiom who aie to form the 
-judicial administration ? They cannot come from the Civil Service, who aie especially excluded, 
and such exclusion holds good as to the members of the TJncovenanted Service They cannot 
come from the European gentlemen of the Indian Bar, foi obviously the members of that class 
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would be inadequate to fill the ranks of Judicial Officers Clearly then, they must be found m 
the ranks of native members of the legal profession — native barristers and vakils 

The present scheme, apparently moderate m its pretensions, aims at, and will infallibly end 
in, the whole Judicial Service being composed of Bengali members of the legal profession, 
under a High Court which will be partly composed of a few Barrister Judges from England, 
and of native judges appointed from the ranks of Bengali Judges m the mufassal This is no 
mere conjecture , it is clearly foreshadowed in the proposals of the Indian Nation and it is the 
legitimate outcome of Congress agitation I do not blame the Congress foi agitating m this 
direction They are perfectly right m trying to get, like the Afhkandei Bond, all that they 
can get for members of their own nationality and adherents of their views But it does not 
follow that it is wise or prudent, or equitable, for the British Government to adopt the proposals 
of a small party m Bengal who m no sense represent the views of the Indian people, or of a 
majority even of the educated community, who agitate for their own aggrandizement, and who, 
to quote from another native paper ( Unity and the Minister) u have the notoriety of indulging 
m tall talks and doing nothing 33 “ forming a sad contrast to the people of other provinces 
who are more sincere and more practical 33 

The experiment of entrusting the “ gentlemen who lead agitation M with executive 
functions, has been tried dmmg the last fifteen years in districts in the mufassal Municipal 
Government has been made over to the natives of the country , m almost all oases those of the 
vakil oi lawyei class have pressed forward to take up the position of Chairman or Commis- 
sioners of the Municipalities “With what result ? I can testify that the people simply groan 
under the system and cry out for a return of the cld days when they hsid justice given to them 
by such-and-such a Magistrate- Sahib, and such-and-such a Deputy Magistrate Many a time 
have I heard them say of municipal administration at piesent je rafchyak shei bnaJchyak 
“ They who should protect, devour us , 33 and the complaint is true The experiment not 
merely m one municipality but all over the country has been a mischievous fiasco, a very 
significant, and to the people of the country, painful illustration on their own proverb anek 
shanyan gajan noshta “ When you have too many religious mendicants the Gharak puja 
(or swinging festival) is spoiled, or as we know it m oui tongue, “ Too many cooks spoil the 
broth 33 But lest my opinion may be considered as that of a laudator tempons acti } let me 
quote again from another native paper (Reis and Rayyet m 1892.) In an article headed 
“ The truth about Self-Government , 33 which is signed “ Truth 33 but appears in editorial type 
I find the following remarks “ Since the introduction of the present system things have, m 
many municipalities, gone from had to woise, so much so that the municipal administration 
has become a burning scandal, and sensible people of all classes speak in unmistakable teims 
against it . • The causes of municipal failure are not far to seek They he on the 

surface They are congenital Nor is there occasion for surprise What pound had any 
body to expect success ? Is it possible for men who have never controlled half-a-dozen 
servants in their life to any purpose, to control properly a multitude of subordinates of 
different castes and grades ? « • • A person who is quite incapable of putting 

his own house in order, is entrusted with the duty of looking after the health and life of a 
oity and improving its sanitary condition Nothing madder than this is possible to 
conceive There are again many subordinates who are one way or the 

other connected with the Chairman, the Vice-Chairman, or this Commissioner or that, and the 
executive cannot keep a tight handover them, either for personal reasons or for fear of some 
Commissioner « • . Municipal Commission is fast becoming a lucrative and charming 

profession, and Municipalities have become paying concerns The head executive offices are 
the prize appointments m the Department, and aie therefore greatly coveted by all, and 
especially by that profession which is most well-paid and covetous Pleaders, particularly the 
prosperous among them, have veiy little time to devote to anything except their own professions 
hut this notorious fact never deters them from canvassing for the Chairman and Vice-Chair- 
manships of Municipalities and District Boards, and the number of these aspirants is yearly 
increasing 33 

To the truth of this description of the correspondence of Zeis and Bay yet , I most unhesi- 
tatingly subscribe* 

I am not writing from hearsay I speak of what I know, quaeque ipse teternmavidi 
For the last five years I have been a resident within the municipality of Banaghat, which is, 
on the rail, within a oouple of hours* run from Calcutta, and within that time I have witnessed 
on the part of the municipal authorities, with a vakil as Chairman, and local zammdars or their 
adherents Commissioners, as much nepotism, as much oppression of the poor, as much 
perverse maladministration, as much moral weakness, and as much servility as I think 
I ever heard of on the part of any sort of native functionaries during my quarter of a centuiy s 
service as a Government officer Over and over again I have been appealed to by the poox 
to save them from oppression Over and over again they told me a When Babu Ram Sunker 
Sen and Babu Bam Chum Bose (two Deputy Magistrates of the old school, whose names are 
still held m reverence bv the people) were here, we got justice — now no one listens to us , it is 
a country of the Mughs 33 And when I have represented the state of matters to Government, 
I have been told that similar complaints are universal 

But what has this failure of the vakils class to properly perform - executive 
Hhm&tfctts to do with the present question ? A great deal in truth ^ The executive 
* natives of this country, when relieved of effective supervision, is notorious, 
and this*' to higher functions than municipal duties We must confess , 33 
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aaya the Indian Nation sorrowfully "we cannot tlunk of any member of the Provincial 
Services who may be regarded as qualked to adequately discharge the functions of an. Under- 
secretary " By his nature and constitution, the Bengali does not take kindly to executive 
work, which involves great physical exertion and endurance of personal hardship He is nob 
fitted 1 to be a ruler and leader of men , he commands no lespect amongst the manly and warlike 
tribes of India— a fact which is very significantly recognised both by Government and Bengalis 
themselves How many Bengali civilians volunteei for service m the Upper Provinces ard 
how many officers of that nationality does Government ever dream of sending to the 
Punjab ? An Englishman can serve anywhere m India, and the manly races respect 
him, but a Bengali Hakim runs too much risk of being sent “ with shiveied fasces home” 
to tempt him to choose a career amongst the manly races of Northern or Western India He, 
therefore, much prefers the pacific population of lower Bengal and amongst them even he 
prefers the pacihc work of the judicial line, where he has nothing to do with “ the refoim of 
a people or the pacification of a district,” where has woik is sedentary and mvolveB no personal 
risk It is not, therefore, surprising that the capture of the judicial admimstiation should com- 
mend itself to the Congressmen when the control of the executive is beyond their grasp and 
is unstated to the temperament of their Bengali fellow-countrymen 

But the failure of the Chairman and Vice-Chairman of municipalities, taken from 
membeis of the legal class, as described m the extract from a native paper which I have given 
above, is not attributed merely to physical indolence but to want of moral backbone The 
writer of that article charges them with gross nepotism, with moral weakness, with corrup- 
tion , and these charges, he it remarked, are made by a Bengali, who writes “ I am not 
deficient m patriotism I may add that I have had the experience of both the posts, and 
have Borne real sympathy with the local self-government scheme, if it be warily introduced, 
and if our application for its general extension is based on the maxim of ‘ first deserve and 
then desire 9 

In the papers which accompany the memorial, I find that native executive officers, who 
certainly belong to the same class as those of the legal profession, are freely charged with 
rf subserviency ° to their superiors This is not very complimentary to the class hut it ap- 
parently has been left to a writer m the Indian Nation , the newspaper which, as above shown, 
advocates even more “advanced” views than the memorialists, to extend this odious charge 
to all classes of his countrymen., in terms which if used by an Englishman would certainly 
have been vigorously resented as a slander on the nation “ In truth ” writes the Editor of 
the Indian Nation, on 24th December 1894, m commenting on an extract from the Madras 
Times, on “Bengali Public spmt,” “there is hardly a more servile person m creation than 
the Bengali His political condition has been the effect, and to a much larger extent the cause, 
of his debased character The theoretic truths of his religion cannot prevail against the 
ceaseless operation of the manifold influences of everyday life If expectation of offices or even 
of empty honour mates him a sycophant, he has some excuse But purposeless servility, 
servility for its own sake is that which stamps him as phenomenally mean He will do worship 
at the shnne of a sahib, because he is a sahib, of and any rich man because he is a noh man 
If those who are or expect to be, seivants of Government were alone the weak-kneed members 
of society there would not be much cause of complaint But the most abject snbmissiveness 
oi the most aggressive sycophancy is by no means uncommon amongst the wealthy and the 
exalted , it is these who are the real disgrace of the country They lack not only a sense 
of duty to the country but also personal self-respeat 93 (I confess that when I r©ad these 
remarks, I thought that they were not those of the Editor hut of the paper which he was 
quoting But there they stand in editorial type, distinct from the type m which the remarks 
quoted from the madras paper appear ) „ 

If this description of Bengalis by a Bengali, an advocate of the most advanced views 
of the “ advanced Liberal Party,” be true, with what confidence can Government be called 
on by that party to entrust the judicial admmistration to such hands ? If this he true, on 
what gro unds can the memorialists, who include ex-Chief Justices of the High Court, re- 
commend that the practically uncontrolled administration of justice should be made over to 
men of any class so wanting m moral qualities as described by the Indian Nation ? If this 
be true, what benefit will be conferred on the people at large? Venly they will say with 
justice ee Bore SMp ” In the gift there is a curse 

But it may he said the nepotism, moral weakness, corruption, servility which are charged 
against Bengalis in the columns of Bets and Bay yet and the Indian Nation have only been 
manifested in the performance of executive function** As Judicial Officers they will be 
removed from the corrupting influ ence of executive duties, and they will have no tyrants like 
Distrust Magistrates to whom they can he subservient — “ Gredat J udaens Apella 39 ! H there 
is one sort of tyranny which a Bengali cannot resist it is the tyranny of his relations, friends 
and admirers Put a Bengali into any office where he has patronage, and the solicitations of 
inflations and friends for^a share, he cannot resist Posts of ministerial officers, even down to 
peons and chaprasis go according to the importunities of relatives, and the pressure of not 
always disinterested influence , and public responsibilities have no chance when pitted against 
the claims of scores of poor relations, which swarm round every Bengali of respectability or 
position There are other forms of subserviency than to the District Magistrate Subserviency 
to race-feeling, subserviency (as the Indian Nation points out) to the nch, subserviency to 
the native press , and such malign influences, which, teste the native papers, their countrymen 
have failed to resist when performing executive functions, are just as potent for esil, even 
more so I should say, m the judicial administration 
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If then the transfer of the judicial administration to Bengali hands be the ultimate aim 
of "the gentlemen who lead agitation" — and I solemnly warn Government that this m fact 
is what is aimed at covertly m the present scheme, openly (as I have shown) by the adherents 
of the Indian, Nation , — then I can only say that the adoption of any scheme which would, 
further such an aim, would be disastrous to the reputation of the British Government, and 
fatal to the best mteiests of the people Bengalis are no more fitted to control the judicial 
than the executive administration of the country The administration of justice undei 
native control, whether by members of the legal profession or otherwise, would simply very 
soon become a scandal, and the terms of reprobation in which an ex- Chief J ustice has allowed 
himself to describe the existing state of matters would be eminently applicable to the new 
system introduced in the Judicial Department When, moreover, as certainly would be the 
case, the influence of a department so administered would frequently be employed to weaken 
and cnpple the executive, the result would without doubt lead to a diminution of influence 
and authority of the representatives of Government, the maintenance of whose position, as 
Sir Fitzjames Stephen pointed out, "is absolutely essential to the maintenance of British rule 
in India " 

It is suggested that the experiment of separating executive from judicial functions might 
at all events be tiled in some of the moie advanced districts as they are styled It is indicat- 
ed by Lord Hobhouse that the general assumption in his time was that the sepai ation system 
was good "except for very backward and primitive parts of India" It is stated by ex- 
Justice Sir W Markby "If theie is any reason to suppose that the system might be 
ineffectual for the repression of crime it might be tried as an experiment in one of the districts 
adjoining Calcutta It seems hardly likely that a system which succeeds perfectly well in 
that city would be a failure if tried m the immediate neighbourhood And another ex- Justice, 
Mr C D Field, writes thus "In Lowei Bengal such an officer (as Sir Charles Elliot describes) 
most effectively admmisteis the Sonthai Parganas, the Chittagong Hill T\acts, and the Hill 
Tribes of Onssa, but m the Presidency Division he is as great an anachronism as to the 
modem traveller is the palanquin in which the subaltern travelled up the Grand Tiunk Road to 
jom his legiment m the early days of the century " The British Indian Association, too, says 
"whatever might have been the advantages of the piesent system in the early days of the 
British rule, when the administration was necessarily moulded on the Oriental model, it has 
become utterly unsuitable to the altered conditions of the present times " All these statements are 
based on the fact that education and civilisation on Western principles has not stood still I 
grant this freely, and I think the inference may be fauly drawn that where there has been more 
of education, there one ought to find moie respect for the law, less lawbreaking, less necessity 
for a strong executive, less need for the Eastern, moie room foi the Western, methods of 
administration of criminal law Mi Justice Field refers to the Presidency Division Sir W 
Markby speaks of a district "in the immediate neighbourhood of Calcutta " as the sphere in 
which such evidences of progress may be expected, and I may fairly, theiefore, take the 
Presidency Division to test the accuracy of the dicta of these gentlemen I am not aware 
whether Six W Markby ever spent any time in any district of the Division beyond 
Calcutta itself, and I cannot quite 1 ©member whether Mr Justice Field served in any part of 
it, except (if my recollection serves me rightly) as Sub-dmsional Officer in his eaily days 
at Ohuadanga and as J udge of the Small Cause Court for a time m Jessore But neither Sir 
W Markby nor Mr Field knew the people of the division, and neither of them had any relation 
whatever with them beyond the doors of the cuteherry, — and Mr Enmesh Chandra Dutt, the 
author of the separation scheme undei discussion, m his Ancient India, Volume II, Chaptei III 
warns us against writers and administrators who have made the mistake of judging the people of 
India "by the chicanery and falsehood witnessed m law courts Without ostentation I may 
claim to know the Presidency Division well Three of its distucts I know intimately , I may 
even say I know the majority of the villages I have been Commissioner of Revenue and In- 
spector-General of Police of the whole Division I have also served as Judge for ajshort time 
m one of the districts and for several years latterly I have lived m the district of Nadia in 
even closer relations with the people than before I freely admit that m their division the 
influence of education has been in many places apparent, m so far as the multiplication of 
schools, the acquisition of the English language, and the partial adoption of English manners 
has been concerned The Presidency Division has been a stronghold of the Congress, and the 
development of the people in accordance with its supposed aim of devatmg the masses might 
in consequence have been expected Amongst the educated landlords we surely might expect 
to see resort to Western, "principles of managing their estates, and the disappearance of the 
Oriental system of lawless highhandedness m their relations to their neighbours and their 
raiyats In these dmlised districts we might confidently predict diminution of crime and 
increase of assistance given by the land-holder class m aiding the authorities to keep the peace 
V hat then are the facts ? r 

In 188&, when the agitation for the " priceless boon" of local self-government was begin- 
ning, and when it was claimed almost as a right of the civilized districts of the Presidency 
Division, accoidmg to the High Court Report of Cnminal Administration for that year, there 
was a total of 186,266 criminal cnsca of all so? ts found to be true This total represents the 
figures for the 44 distucts of Bengal Of this number, 82,428, or about 17 per cent, were 
tontnbuted by the five civilized districts of the Presidency Division, and the greatest number 
tff cffunmal cases in the province of Bengal, viz. 14 207, came from the district "in the 
immediate neighbourhood of Calcutta, 4 '’ that of the 24-P argaua s The total number of 
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true cases under the Penal Code m the province was 183,628, and of this total, 28,851, or 17 
pei cent , were contributed by the five districts of the Presidency Division, and again in that 
division, the district of the 24-Paiganas heads the list of all districts in the Lower Provinces 
with 9,065 cases under the Penal Code Theie are many distucts more populous, and more 
extensive in aiea, than the so-called civilized district of the 24-Parganas “in the immediate 
neighbourhood of Calcutta/' but the nearest approach to it in number of criminal cases ujudei 
the Criminal Code was 6,716 in the “ uncivilized " district of Tippera Of the 23,351 cases 
contributed by the whole Division, the 24-Parganas returns 38 per cent 

It seems clear, theiefore, beyond all donbt that m 1882, the Presidency Division, with 
its five civilised districts, had a very bad record with reference to criminality, and that the 
prevalence of education in the 24-Parganas, the “ district in the immediate neighbourhood of 
Calcutta/* did not save it from the bad pre-eminence of having by a long way the laigest 
number of offences against the criminal law of all the districts m the Lower Provinces of 
Bengal 

I return now to the High Court Report for 1898, sixteen years after 1882, during which 
time no doubt education still further extended, and the elevating influence of the Con- 
gressmen and of the members of the legal piofession, who were developing the boon of self- 
government m municipalities, had ample time to make itself felt The numbei of all criminal 
cases in Bengal in 1S98 was 280,521, and of this numbei, 43,975, or 19 per cent came from 
the civilized distiicts of the Presidency Division Again, the 2 h-Paiganas, with 24,615 
cases, fai outnumbered any distnet in Bengal Of 144,087 cases under the Penal Code m 
the 44 distucts of the piovmce, 21,252, or nearly 15 per cent were lepoited from the Piesi- 
dency Division, and again the district <f m the immediate neighbourhood of Calcutta 39 headed 
the provincial list of districts m respect of enmmahty under the Code with 8,2 *9 cases, or 
38 per cent of the cume of the Division 

The cases of offences affecting the public tranquillity are those in which, as is well known, 
the land-owning classes principally figure What are the figures as regards these m the en- 
lightened districts of the Presidency Division? In 1882 there were in the 44 ^districts of the 
province 2,258 offences against the public tranquillity, and of this total, 401, or 17 per cent, 
came from the five Presidency districts In 1898 the number of such cases rose to 3,490, 
and of this, 539, or above 15 per cent came from the Presidency, showing a rise m number 
and a diminution of about 2 per eent on the provincial average In this year there were only 
ten districts out of the 44, which showed moie than 100 cases in each, and three of these 
ten leaders in turbulence were m the Presidency Division 

Bihar is always looked upon as more unenlightened as regards education than the ad- 
vanced distiicts of Bengal Its population, more manly and warlike than Bengalis — comprises, 
m the Doms, Dosadhs, Abu's, etc , seveial classes with distinct proclivities towards crime 
Let us compare for a moment the cost of the criminal admimst? ation of an unenlightened 
Bihar Division, that of Patna, with that of the civilised Presidency Division in Bengal The 
population of the Presidency Division m 1882 was above 7f millions, that of the Patna 
Division m the same year a little above 15 millions The charges of all the Criminal Courts 
m the Presidency Division foi 1882 weie almost Rs 8,62,000 Of this total, the Bhare of 
the 24-Paiganas was neaily Rs 1,32,000 The charges of all the courts m the Patna Division, 
with doubLe the population of the ‘Presidency Division, were Rs 3,95,000 In 1898, 
after sixteen years of progress and enlightenment, the population of the Presidency Divi- 
sion rose to nearly 8 millions — an increase of a quarter million as compared with 1882 
The cost of the Criminal Courts rose to neaily 4J- lakhs of rupees Of this total the district 
of the 24-Parganas required nearly 2 lakhs In 1898, the population of the Patna Division 
increased by upwards of 8,00,000 and the cost of the Criminal Courts increased hy a lakh of 
rupees The cost, then, of the courts of the enlightened Presidency Division in 1898 was 
above V lakhs foi a population of neaily 8 millions That of the so-called backward division 
of Patna was neaily 5 lokl s for a population of almost 16 millions The most costly district 
as regards oiimmal administration of all the districts m the whole of the provinces of Bengal 
m lhS2, was the District of the 24-PaTganas, and the same fact is again evident in 1898 
In 1S82, no distnet m Bengal cost a lakh of rupees for the chaiges of its Criminal Courts 
except the 24-paiganas, with its expenditure of nearly Rs 1,82,000® In 1898, no district 
approached an expenditure of 2 lakhs of rupees for its Criminal Courts, except the 24-Par- 
ganas, with its charges, of nearly Rs 1,91,000 * 

What then becomes of the contention that the districts of the Presidency Division are 
so civilized, so law abiding, so permeated with Western ideas, as to justify any weakening of 
the executive m them ? What has been the patent result, as regards criminality, of these 
districts ? The figuies show beyond all civil that these so-called enlightened districts furnish 
nearly one-sixth of the criminal cases m Bengal, and that as in 1882, so m 1898, the 
district of the 24-Parganas, after sixteen yeais of education and a long term of ^Congress 
elevating influence, still returns far and away the largest number of criminal cases 
m Bengal Why should the experiment of weakening the executive in criminal matters 
be tiled, as suggested by Sir W Markby, in such a criminal district which has resisted 
the supposed influence for good of “ the gentlemen who leed agitation/ J and which 
still heads the list of districts as legards crime in the Province? And where is the 
anachronism, as discovered by Mr Field, of having a strong executive after the Oriental 
system m the Presidency Division, when its districts have not yet learned the elementary 
principles of law-abiding as enforced by Western civilization? And what right have the 
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zammdais repiesented by the memorial of the Butish Indian Association to talk of progress 
and the unsuitableness of the existing cimnnal administration to then enlightened condition, 
when the cnminal lecords show that the land-holdeis of the so-called civilized districts of the 
Presidency Division are as turbulent now as they were m 1882, and as peisistent law-breakers 
in connection with offences against the public tranquillity as are the inhabitants of districts 
which it is the fashion to call uncivilized ? The land-holders of the Presidency may be more 
scientific law-breakers than those of some othei distucts, but they aie law-breakeis all the 
same, and their affectation of having advanced beyond the Ouental principles of cnminal admi- 
nistration is unwananted by facts as disclosed m the judicial recoids of the piovmce 

I hardly think that I need take up the time of Government m giving any detailed 
answei to the various objections biougbt foiward by the advocates of the sepaiation system, 
with reference to the existing methods of cnminal administration These objections are not 
new , they have been answered repeatedly by able administrators and doubtless Government 
will now receive still fuither leplies from abler hands than mine That the present system 
is not in accordance with the first principles of equity is one of those abstract principles which 
I need not discuss That the Judicial Officer should have an unbiassed mmd with reference 
to any case which he has to try is another principle which is insisted on, but it does not seem 
to have occurred to the memorialists that this principle is, as regards the facts of criminal 
admimstiation, departed from in almost every case, the trial of which by jwy lasts over a 
day Every Congressman loudly agitates for the retention and extension of the juiy 
system, although he must be perfectly well aware that in every case the jurymen, if detained 
f 01 more than a day, leave the court, go to theu homes or lodgings, and freely discuss the case 
on which they have to give their verdict An unbiassed mm3 is quite as much required m 
the case of an ordinary juryman as in the case of a District Officer, but I have never heard 
any outcry from the “ gentlemen who lead agitation/* with leference to the jurymen, who 
notoriously act as I have desciibed, and I never heard it suggested that the system which 
prevails in England of locking up the jurymen till their verdict is given should be followed 
m India Why is this ? Because the advocates of the reform of our present system, and the 
members of the legal profession m the mufassal, enteitam no serious objection to the 
minds of jurymen being biassed by discussion of pending cases when such discussion may be 
favourable to their clients Similarly, the Judge who causes a man to be committed for 
perjury before himself tries him at the Sessions, although he is perfectly well awaie of the 
facts on which the commitment is made But, 6ay the objectors, such cases aie not of 
frequent occurrence Quite so, and the same remark is applicable to the cases which District 
Magistrates try themselves, the proportion in Bengal being less than one per cent 

As for the charge of subserviency to District Magistrates, I do not say that instances of 
such may not occur, hut I most unhesitatingly state, for the honour of district Magistrates 
and for the credit of native Magistrates, that such instances are so laie as to be unworthy 
of notice I have served with many native Magistrates, and I very strongly assert that the 
odious charge brought against them by the memorialists is without foundation As for the 
still more astounding charge of Government trying to influence improperly the judicial autho- 
rities, I leave that to higher authorities to deal with We have the testimony of Sir Richard 
Couch, ex-Chief Justice, that, according to his recollection the " Executive were in the 
habit of loyally accepting the decisions of Judicial tribunals** Sir Richard Couch retired 
in 1875, Sir J B Phear, another of the memorialists, m 1876, Sn W Maikby, in 1878 
It is therefore evident that they have no peisonal knowledge of what happened after those 
dates The same remark applies to the expenence of Sir R Garth who retnedm 1586, and 
I think that some very much stronger evidence than the statement of the late Mr Monomohun 
Ghose is required before such a eenous, and, so far as I know, unfounded charge is brought 
agamst the highest officers of Government 

These and similar objections have been repeatedly raised, have been exhaustively discus- 
sed, and yet aftei a full consideration of theu merits, the maintenance of the exiting system 
has been definitely supported by an array of executive and judicial authorities, which can 
leave no doubt as to the side on which the preponderance of evidence is to be found The 
weighty opinion expiessed by Mr Fitzjamea Stephen in 1872 was supported by all the Local 
Governments of India, and by many judicial officers of the highest standing In 18fc3 the 
question again came up, and again the balance of evidence was in favour of the retention of 
the existing system, the High Courts of Madras and the North-Western Provinces being 
amongst those who very definitely suppoited the existing system 

I do not mean to say that the existing Bystem is perfect I am well aware that it is 
not in force m England, hut it is to he remembered that it took centimes to introduce m 
England the separation of executive and judicial functions, and that it cannot be brought 
into force m a country like India, until the people have gone through Bomethmg of the 
political chastening and suffering which have made the establishment of the system pos- 
sible in England, and the absence of which has similarly retarded its introduction 
amongst many Continental nations "In England/* said Sir Bartle Frere in 1860, 
"police reforms were commenced m the time of Henry III, and the subject was very 
vigorously taken up m the time of Elizabeth, but little effectual was done until the time of 
Six Robert Peel It took a veiy long tune to carry out the principle of a police force separate 
from, and independent of } the judicial magistracy m the metropolis, and now though more 
than thirty yearn have passed since the principle was recognised by all the great authorities 
in England, it has not yet been folly extended throughout the United Kingdom ** But every 

tt n — VTTT 



14 



year, according to Sir Bartle Frere, piogiess had been made, and he hoped that at no distant 
period the principle would be acted on completely throughout India Our administrators have 
not called m question the soundness of the principle of the separation of executive and judicial 
functions during the past century they have made very decided progiess m legislating with 
this end m view, but seeing that it took six centimes to attain this object in England, it is 
not to be wondered at that m 1883, say somewhat more than a century after we took India, 
they were of opinion that the time for complete separation of the two functions had not 
arrived, and that it was still absolutely necessary foi the maintenance of British rule to 
retain in the hands of District Officers the power of judicial punishment as well as of executive 
control €( The measure of the growth of any civilized community/* said His Excellency 
the piesent Governor-General, last year, “ is its capacity to assume w^tjun safe and well as- 
cei tamed hunts the responsibility for its own regulation, and W India, a,s elsewhere there is 
required for this problem of political and social evolution not merely th$ gpod-v^iU of thp 
deponents of power, hut the aptitude of the depositories for the exercise of the fqnctipns that 
may be committed to their care 9> So far as regards the present question, the safe and we}l- 
ascertained limits within which the responsibility of exei cismg the functions of a judicial 
administration entirely separated fiom executive eontiol have, in my humble opinion, not 
yet been reached m Bengal 

That the system up to 1883 had woiked well, theie can be no doubt whatever It has 
become customary m certain quartets to talk of the stain which has been cast upon British 
Administrators by the union of judicial and executive functions, hut this is meie empty 
rhetoric, suitable perhaps foi purposes of political agitation, hut abso.utely unfounded on fact 
Foi, say the agitators what they may, the Englishman, as District Officei, up to 1883, was 
looked up to by all the people as a just man, stem and strict, and high-handed even, hut still 
a man who honestly tried to do his duty to the people entrusted to his charge That he 
succeeded in maintaining the character for justice of the British administration is testified 
to in the extract which I have given in a pievious part of this paper That he made mistakes 
— that indiscreet men occasionally erred ana committed censurable acts — who will deny ? But 
that indiscretion was the badge of all the tribe of Executive Officers, and never to be witnes- 
sed amongst judges even of high standing, who will assert * That the system is to be 
blamed for individual acts of indiscretion is a fallacy, and this system it is of union of judicial 
with executive functions in District Officers, which has made the Butish Government in India 
what it was up to 1888 — a Government of honesty and justice And what the English 
District Officer was m 1883, he is in 1900, a just man, only wishful to do justice amongBt 
the people whom he rules The people of the districts of Bengal assume and take for gi anted 
that an Enghshman is just When they have this opinion of their own countrymen it will he 
time to think of saparatmg the two functions And when the educated classes, and the land- 
holders, are as law-abiding as they aie m England, it wlII he expedient and necessity to 
Weaken the executive and substitute a constitutional for a paternal Government Till this comes 
to pass, self-government, as the experience of the last sixteen yeais has shown, becomes a 
Mischievous farce, and any attempt to weaken the executive by weakening the District Officer 
a danger to the Government, and a distinct injury to the people at laige If then the stain 
cast on British administration by the existence of the present system is|purely imaginary, I fail 
*to see what We axe to gain by the introduction of another system, which will undoubtedly tamt 
the judicial administration and obstruct the executive 

As for the scheme put forward by Mr Putt, and which has been supported by the me- 
morialists, I can only criticise it generally, for I have had no active jpart in administration for 
some years, and theie have been changes m the details of the appointment of officers, especi- 
ally subordinate officers, with which I am not so familiar as foimeily 

But on the face of it, the scheme appeals to me crude and impracticable 

It is proposed in a general way that Magistrates and Judges should henceforth be the 
lepresentatives in districts of the Executive and Judicial Departments respectively, and that a 
division, of the Deputy Magistrates should be made, half going to the Judicial, half to the 
Executive Assistant Magistrates will be employed at first purely on executive duties When 
they are of sufficient standing they will commence judicial duties as Joint Magistrates As 
Assistant Magistrate they will be under the contrdl of the Magistrates As J oint Magistrates 
’they Will be under that of the High Court alone The Judges will, so far as I can gather, be 
recruited from the ranks of the J oint Magistrates or perhaps it may he intended from those of 
the Judtt&al Depot/ Magistrates. The Judges will have the responsibility of supervising all 
Judicial Officers throughout! tha* distract Subdivisions will he manned by a couple of , officers, 
one a Deputy Magistrate for J^ciaiwoife, > the, other* a; SuVDeputy.Magist^ate^ or as afterwards 
suggested, a Deputy Magistrate ’in ^shbdiyisijo^us, for v the supposed comparatively 

light executive duties, but all this wilt m effected*, as some say, without the cost of an additional 
’rupee, or as Mi Dutt is afterwards compelled^ toadmit, at comparatively trifling expense 

Now it is apparent that such a scheme involves a^n increase m the number of Joint Magis- 
trates There are only %% Joint Magistrates at present, and if, in addition to the tn$l of cases, 
Ifche work which the Magistrate now does m the Judicial Department, exclusive of that which 
under the scheme falls to the Judge, is put on the Joint Magistrate, that officer will certainly 
require a strengthening of his establishment, and each district (there being 44) will require to 
Jbave a Joint Magistrate 
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The Joint Magistrate will do judicial woik only, instead of as at present being also avail- 
able for executive duties "What judicial powers is he to have, and whence 16 the grade of Joint 
Magistrates to be recruited ? Ordinarily, I ‘presume, he will be appointed fjom the Assistants 
But, under the scheme, the Assistants will have no judicial experience whatever, and the Joint 
Magistrate, if he only has third class poweis, will, commence doing the judicial work which an 
Assistant, under the present system, performs Or if he has higher powers, he will exercise 
them without any judicial tiammg whatever, being debarred while Assistant from trying any 
eases at all If this system is to go on, the number of Assistants too will have to be mci eased 
to recruit the ranks of Magistrates and of J omt Magistrates, who will now her entuely 
separated 


The adoption of the scheme too will simply destioy the subdmsional system which is the 

S and training giound for ydung officers both in executive land judicial woik What the 
istnct Magistrate is to the Government, the Sub-dryisional Officei is to the Magistrate^ and 
any weakening of his position in the subdivision is pw tanto a weakening of the authority 1 of 
the Magistrate and of Government The subdivisions' were established for the purpose of 
strengthening the executive and also f 01 the training uji of young officers to worthily represent 
Government as District Officers The idea of degrading— I can use no other word — the 
Sub-divisional Officer to the position of so subordinate a rank: as Sub-Deputy Magifetr&te, is 
altogether out of the question, and shows that Mi ^)utt has altogether felled to 'grasj^ the 
meaning of the subdivisionaj system 1 u { 

Apart altogether from the policy of the question, Mr Duttfs scheme will undoubtedly lead 
to expense At present theie is no doubt as to who is to occupy the subdivisional housed— it is 
the officer in charge of the subdivision, and any Sub-Deputy Magistrate attached to ’a subdivi- 
sion has ho find quarters for himself But with two officers appbmted, dne a Deputy Magistrate 
and the othei a Sub-Deputy Magistrate or both Deputy Magistrates, the question of qutfften will 
at once aiise Both will claim to have the subdivisional House, both cannot live m it with their 
families, additional quaiters will certainly have tolbe provided foi one of the two officers So also 
additional establishment forioffice, both men and buildings, will have to be piovided The cutcheirv 
of fhe present Sub-divisional officer is generally of a humble type Under no circumstances will 
it suffice for two officers, and the executive, equally with the Judicial, Officer, Tequiies an office 
The establishment of' Sub-divisional Queers kt present just enables him to get through his 
work He doubles up the men he has, one mad' doing exebWfcive as well as judicial office work 
If the work is separated, the man cannot be divided, and separate work done by separate officers, 
will undoubtedly lead to separate establishments — from cleiks down to peons Further, the 
separation system will undoubtedly lead to unseemly disputes and fighting betwen the rival 
claimants for position Put two native Deputy Magistrates, each with possible claims to be the 
Kortta of the subdivision, and there will he quarrels within a month, to the delight of the 
subordinates, the joy of all the bad characters in the place, and the injury to all administration, 
whether judicial or executive Every Bengali knows the eHl of the system of co-wives Every 
bride prays against the possibili ty o f a satin ^anS. uses most uncomplimentary language to the 
possible sharer* of her position with the advent of a satin peahe is ' at an end — “The man who 
has two wives has a had time of it," says the proverb And so undei the scheme bf Mr Dutfc 
every subdivision wiH .become a dosatma (the&bode of two wives), and Government will most 
certainly illustrate 1 the proverb of having a, very bad time of it mdeed 


Whence, too, are the Judges to be recruited? Fiom the Joint Magistrates, I piesume 
whose time will have been spent in forgetting the little knowledge of thfe people which they 
acquired as Assistants, and the Judges will then be officei s who will have lrttle or no acquamr 
“tance with the customs and habits of the people, except what they have learned in the Courts, 
wheie, teste Mr Dufct, chicanery and falsehood abound The Judges will have a large increase 
of work , coirespondence—H 3 imunal appeals which notfr go to the Magistrate — inspection and 
supervision of a considerable number of Judicial Officers,, both at head-quarteis and at subdivi- 
sions Where will they find time to do this ? Air present the Judges declare they are heavily 
woiked They are tiea to their desks, and the flying inspections which they now make in 
leisure moments to Munsiff s* Courts will he of little use if the same kind of inspection is 
applied to Judicial Officers m the Criminal Department I do not speak without knowledge of 
Munsiff's inspections, and f I have no hesitation an saying that they are little better than nominal 
With all this increase <?f work what will m&ubitahly happen? More Judges, or fresh Addi- 
tional Judges as they are called, will be required Where ate they to come from? It is asserted 
that the appellate work which will he thrown, on Judges by the transfer of appeals now heaid by 
Magistrates will be trifling, and Mr Dutt instances his being able to dispose of all the criminal 
appeals which came before him m about two to thiee hours a week I observed that ml 898 there 
were m the district of Mymensmgh where Mr Dutt sei ved, roughly speaking, about 500 criminal 
appeals to the Magistrate m the year To get though these in two or three hours a week 
suggests a cursoimess of hearing of which I ain sure, appellants, equally with judicial 
authorities, would disapprove The Judges as a body at present would not call their criminal 
appellate woik light Theie are, I peiceive, about 7,500 appeals per year heard in District 
Courts, pin s, say, 2,300 revision cases , total, say, 9,800 The number of Magistrates* appeals 
is about 5,500 per annum, revision cases 2,000, total 7,500 If then the amount of the 
DiBtnot Judge's appellate woik is increased, by about 76 per cent how is it to performed? 
It cannot possibly be done without an increase m the number of Judges or Additional Judges , 
foi the Joint Magistrates will not be able to aid in this , and mciease of Judges means also 
mcrease of establishments, and such increase of staff means great increase of expense 
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As for the Deputy Magistrates, there can similarly he no doubt that the number under 
the new scheme must be largely mcieased It is Very easy to say that the work now done 
will not be increased True, but it will be differently divided, and as the two departments are 
to be separated, the help which the magistrate now gets from all his subordinates will be 
very sensibly di minis hed when the available staff is 1 educed hy half With, say, four Deputy 
Magistrates, a Distiict Magistrate gets through the work of head-quarters If the officer, 
say, u charge of the recoid-room and treasury, falls sick, the Magistrate, out of his three 
lemammg Deputies, can supply his place But if he has only one Deputy Magistrate,^ who 
has all other heavy executive duties to perfoim where is he to find a locum tenens for the 
treasury and recoid-room ? If again, a Deputy Magistrate now employed on judicial, duties 
under the Magistrate falls sick, 01 takes leave, one of the three lemammg officeis can he 
employed to take his place, but if there 1 * only one Judicial Deputy in reserve, where is the 
Judge to find a substitute for the absent man, and what is to become of all the witnesses 
who have been summoned to attend at tbe Court of the latter ? It is obvious that with this 
division of labour, as contemplated under the proposed scheme, the numbers both of Executive 
and Judicial Deputy Magistrates must be increased 

Now, where are the mcieased European recruits to be found for the ranks of Assistants, 
Joint Magistrates, and Judges ? They will not be procured fiom the ranks of the Coven- 
anted Service Why not take them from native officeis ? Quite so, they will he available, 
and thus, as the “ advanced Liberal Party 33 foresee, the Judicial Service will soon pass mto 
the hands of Bengalis 

I have put down these general remaiks to show that, as regards efficiency of adminis- 
tiation, the proposed scheme is crude and undigested Its adoption will certainly detract from 
the character of the administration under the present system I am quite unable to discover 
in what respects any gam or advantage will be secured, and without doubt the expense will 
be enormous 

I may, therefore, sum up what I have said as follows — 

(a) The combination of executive and judicial functions m the rolei is a fundamental 
principle of Oriental administration , it has existed from the earliest times , it 
is acted upon to this day by the people of Bengal 

(3) The combination system has been acted upon during this century, and has been the 
key-note of our admimstiation 

(c) The system has been discussed over and over agai n, and its retention Has been 

as repeatedly declared necessary for the efficient maintenance of Butish rule 
m India 

(d) The system has been a marked success , it has enabled tbe Government, through 

its officers, to give the people justice, aud to make them recognise m the British 
administration, an admimstration stiong, humane, impartial, and just 

(i) The necessity foi the maintenance of 'the system was exhaustively discussed and 
resolved on so late as 1883 , and both m that year and previously the weight of 
evidence in support of the system immensely outweighed that offered against it 

Admitting that after long centimes of effort the combination system has been 
introduced in England, its adoption on that account in India does not 
follow * 

(g) While the soundness of the principle for England may he granted, and while 
progress towards the introduction of the English system m India may he 
recommended, the circumstances of the people of Bengal do not at present 
admit of its adoption as in England 

(A) The combination system is m 1900 as necessary for the efficient maintenance 
of British rule m Bengal, or in India, as it was in 1873, or m 1883, and ltd 
abandonment would constitute a political danger, and a distinct mjUTy to the 
people at laige 

(tr) The present movement is m reality dictated by the Indian Congress^ a small section 

, of the community, whose methods are those of political agitators - 

{j) The movement is practically confined to Bengal, and even there it is not supported 
by the community, by the European residents in India, by the educated com- 
munity at large, by Muhammadans, by any in short but a few political 
agitators, and by the portion of the landed proprietor, who follow the leading of 
the Congress 

(A) The movement xS directed with, the object of .placing the whole judicial adminis- 
tration in the hands of n&kves Bengal result which would certainly not 
improve the character or efficiency of the Judicial Department, and would 
indubitably tend to cripple and obstruct tbe executive, which means the Govern- 
ment of India 

(Z) The natives of Bengal, as is shown by experience and on tbe testimony of their 
own countrymen, have signally failed, through lack of moral qualities, to be 
Executive Officers when left to themselves and without effective control The 
sam^ moral qualities are required m the judicial administration 
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{m) ^lie scheme for the division of labour pnt forward by Mr Dutt is crude and 
impracticable It would lead to no gam in administration, and would certainly 
be expensive 

(») When the Bengalis are fit to have the separation system as in England, there is no 
reason why they should not hare it, but the time is not yet 
(o) An experimental trial o£ the system in any advanced district is inexpedient, as 
shown by the condition of the so-called most civilized district in Bengal 

{p) The alleged instances of abuse are shown by investigation to be exceptional, to be 
due not to any defects m the system, but to the occasional indiscretion or 
oensureable action of officers, but such exceptional circumstances which are 
common to men whether employed m executive or judicial capacities, constitute 
no real practical evil attributable to the system, which has been such an adminis- 
trative success 

(g) On the whole, the present system is of real benefit to the people, commands their 
confidence, meets, their wants, and at present requires no such modification 
as is contemplated in the scheme under discussion 
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Appendix IX. 

Memorandum 


1 The fiist of the two mam questions which aie foimulated for discussion m paragraph 
4 of the Home Department letter no 528, dated 81st Maioh 1900, is “ How far the combi- 
nation of executive and -judicial functions m the same hands actually leads to abuse , whether 
theie is any piactical e\il to be remedied, and if so, of what nature and degiee ” 

In my judgment the leply to this question is that the practical evil resulting from the 
combination of the two classes of functions is not great, noi is it mci easing, but evil lesults 
do ensue, which aie not lmagmaiy or theoietical, and are of not mappieciable extent 

SI The evil may anse, bi oddly speaking, in two ways The memonal does not seem to 
cleailj distinguish between these, though they are of veiy different degiees of importance, 
and though Sir Charles Elliott, m his aitn.de m the Asiatic Quarterly Review, has indicated 
the distinction between them In the first place, it is possible that a Distiict Magistrate who 
is officially interested m a criminal prosecution ox appeal, either by reason of his having 
initiated the proceedings or by having taken a part m the pielimmary enquiry or otheiwise, 
should take up the case oi appeal, and pioceed to tiy it himself 

S Now, if this weie really liable to occur, it would be a very senous abuse I cannot in 
the least agree with the views expressed in this connexion by Sir Chailes Elliott at page 
26 of the papeis foiwaided with the Chief Secretary's letter Sir Charles Elliott writes —“To 
say that weak endence will seem stiong to him because he heard it before the tnal, or that he 
cannot appreciate the foice of new evidence because he did not hear it before, is unwan anted 99 
To my mind this is sheei special pleading If a District Magistrate has taken a peisonal, 
and not meiely a technical, part m instituting a prosecution or conducting a pielimmary 
enquiry, he cannot have failed to foim an opinion — possibly a decided opimon —as to the facts 
He may, and probably will, feel “ moially sme 99 of the grult of the accused person, and when 
that is the case, the evidence adduced at the tiial will, almost necessarily, present itself differ- 
ently to his mind fiom what it would do to a person without previous knowledge of the case 
In such cucumstances, most people will probably agree that the accused person would be 
m danger of not getting, and would nevei believe that he did get, a fair tnal 

4 But, just foi tins very reason, I do not attach much practical importance to the 
possible evil that might anse from this cause It is well known that Distiict Magistrates in 

Bengal try scarcely any cases* themselves And, 
at the present day, it is scarcely conceivable that 
any District Magistrate would seek to try a case m 
which he had an active (and not merely a formal) interest The High Court would instantly 
mterfeie, and his act would meet with severe and prompt punishment at the hands of the Local 
Government It will be seen that among the instances cited m Mi Monmohan Ghose's 
memorandum, there are only three, nos 1, 6, and 10, which profess to illustrate this form of 
abuse Of these, the first and third occnned in 1876, and the second (the accuracy of which 
is challenged by Sir Charles Elliott) in 1874 The scandal arising from this form or indiscre- 
tion is so gieat, and the support which the agitation would obtain from authenticated instances 
is so valuable, that it is f au to assume that no other case was known to the memorialists or to 
Mi Monmohan Ghose as having occuned during the last 25 years 

It seems, theiefoie, that the evil which is theoretically possible from the direct use of the 
Distiict Magistrate's judicial poweis is practically extinct and has no present or recent 
existence 


♦They try appeals, but complaints on this 
scoie are practically non-existent 


5 This, however, cannot be said of the second form which the evil due to the combination 
of functions assumes This arises from the control which the District Magistrate is empowered 
to exercise, and does daily exeicise, over the subordinate Magistrates, by whom the great bulk 
of criminal cases are tried The exercise of this conti ol is the crucial point of the objections 
to the existmg system It is a necessaay part of the District Magistrate's duty to distribute 
the cases arising m his district among his various subordinates for trial, and to withdraw and 
transfei cases for cause shown It is also a necessary part of his duty to watch the maimer m 
which the cases aae conducted by them, and to report on theix qualifications to Government, 
thus largely affecting their piomotion and piospects It is also a part of his duty to supervise 
then pioceedmgs (as well as merely to watch them), and to assist them by advice and 
admonition, in the mannei described by Sir Charles Elliott m the third paragraph of page 26 
of his article above refened to 


6 The exercise of these powers not merely gives an injudicious District Magistrate the 
opportunity of dnectly interfering with the conduct of cases, but also indirectly affects the 
judicial action of the subordinate Magistrates If the former were the only result, it might 
possibly be checked by the intervention of the High Court and the executive Government , 
though the recoided cases quoted by Mr Monmohan Ghose and others that might be quoted 
Show that these safeguaids aae not always effectual But the indirect and only partly cons- 
cious effects of the power of control are vastly more mcitious, far-reaching, and important It 
it right — it is m my judgment essential — that the work of the subordinate Magistrate should 
be subject to regular, constant and systematic control , for they cannot be relied on, more than 
IX 
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any other class of subordinate officials, to do their work diligently, accurately, and intelligently 
without it But if the conti ol ib exexcised by the officer who is responsible for the peace of the 
district, and if his opinion can make 01 mat then futuie prospects, theie is the constant dangei 
that m doing so he will not be exclusively guided by judicial considerations That the Distnct 
Magistrate will not consciously peimit extianeous considerations to enter his mind may be 
admitted but it is placing too great a sti un on human nature to expect any man to exclude 
them effectually and always The suboidmate Magistrates, alive to the importance to them of 
their superiors favouiable judgment, unconsciously adapt themselves to his unconscious bias 
I fully believe that they veiy seldom wittingly do an injustice but the inevitable leeult is that 
cri mina l trials are not conducted m the atmospheie of cool impartiality which should peivade a 
Court of J ustice 

7 When I was Deputy Comrmssionei of Manbhum some years ago, I had occasion to 
ordei the piosecution of a number of ghatw als for lefusmg to obey an ordei which I had passed 
upon them under the Police Act When the tuals had piogiessed some way, the Deputy 
Magistrate before whom they weie proceeding came to my house and mfoimed me that he felt 
veiy doubtful whether my original order was legally binding on the accused, and if so, a bleach 
of it by them would not be punishable, but he wished to have my instructions befoie passing 
oideis, as he it as unwilling eithei to question the validity of my older, oi to show a large num- 
bei of acquittals in his letinns It is fair to say that this Deputy Magistrate was a young 
officer of about thiee years' service , and I gave him a talking to which he will not readily 
foiget So naive an admission is piobably uncommon , but the feeling which induced it is 
inevitable and of constant operation It will scaicely be denied that it constitutes a practical 
and appreciable evil 

8 Su Chailes Elliott's defence of the system, in the passage alieady refened to, seems to 
wholly miss the point It is certainly true that suboidmate Magisti ates aie pione to the faults 
which he enumerates — procrastination, want of piopoition m sentences, want of caie in ascer- 
taining the real gist of the case, prolixity, and the like It is certainly necessary that they 
should be subject to supervision for the correction of these eiiois The ical point is, by whom 
should the supervision be exercised , and I have endeavoured to show that it cannot, without 
risk or evil, be entrusted to an officei whose mind is almost necessarily liable to be influenced 
by extra- judicial considerations 

9 The above remarks are subject to the important qualification that the evil complained 
of does not extend to cases tnable by the Court of Session The District Magistrate exercises 
no mannei of influence over these cases, at least beyond the preliminary stage of commitment 
And it should not be foi gotten that this class of cases includes all the most serious This 
important limitation is slmied ovei m the memoiial, though it is refened to prominently 
by Mi H J Reynolds in his article in tc India JJ foi November 1896 

10 The second question which the lettei of the Government of India invites us to 
discuss is "whether there aie any, and, if so, what, consi delations on the othei side, which 
must be set off against such abuses as may have occurred, and which tell in favour of retaining 
the present system " 

11 By fai the most important point which arises in connexion with this question is 
whethei the change proposed would materially weaken the power and influence of the District 
Magistrate, so as to impair the authonty of the Government of which he is the chief local 
representative It is difficult to overrate the importance of this consideration Tie District 
Officers have been justly described as the eyes and ears of the central Government It is on 
them that the Government relies m times of difficulty, trouble, oi danger To then hands 
is entrusted the task of coping with plague or famine, with religious fanaticism oi agrarian 
outiage I dosiie to subscribe entuely to the dictum of Sir Fitzjames Stephen, that te the 
maintenance of the position of the District Officeis is absolutely essential to the maintenance 
of JBntish rule m India, and that any diminution in then influence and authority ovei the 
natives would be deaily purchased even by an impiovement in the administration of justice 
The only refeience m the memorial to this leal difficulty is contained in paragiaph 17, the 
arguments m which are singularly feeble and fallacious Holding as I do that some reform 
is both expedient and practicable, I accept it as an essential condition that it shall be so 
framed as to leave ummpaued the powei, influence, and authority of the District Magistrate, 
or if possible even to strengthen them fuither 

12 And I venture to think that such a measure is possible, though, as will he shown 
hereafter, it will involve considerable expense In the first place, it is instiuctire to note 
whdrt is the position of things in the Presidency towns Taking Calcutta as an instan ce, 
we find that there is no District Magistrate to nom na, and that his place is taken by the 
Commissioner of Police This officer has no revenue powers, all woik of that description 
being entrusted to a separate functionary, the Collector of Calcutta. But he possesses the 
whole of the police preventive powers, and discharges all the executive and miscellaneous 
duties which m a mufassil district devolve upon the District Magistrate And m marked 
contrast to the latter he possesses no judicial * powers whatever All original criminal 
jurisdiction is vested either m the High Court sitting as a Court of Session, or m the Presi- 
dency Magistrates, who are entirely independent of the Commissioner of Police, and who 
are strictly confined to the trial of cases Now it will, I think, be generally admitted 
that the powei s, influence and authonty of the Commissioner of Police aie at least as strong 
and effective as those of any District Magistrate, and notwithstanding that the former's 

* The Commissioner of Police and his Deputy are both vested with the powers of a Magistrate of the 
first class, but this is merely for technical reasons They try no cases and exercise no sort of judicial control 
The statement m the body of the memorandum is substantially correct 
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pay ib less, his status and position are usually regarded as higher than those of the 
latter The conditions prevai T mg in a Piesidency town are no doubt widely diffeient in 
a variety of ways from those of a disfcuct in the intend But it is, I think, a legitimate 
mfeience that, wheie the local conditions aie appiopixate, the powei and influence of the 
Chief Executive Officers aie not less effective by leaBon of his not being vested with any 
judicial functions, 01 with conti ol ovei the local Magistiates 


18 Throughout the whole of the papers enclosed with the Chief Secietary’s lettei, it 
is assumed that the reform under discussion involves the withdrawal from the Distnct Magis- 
trate en bloe of all the poweis which he now exercises undei the Cnmmal Procedure Code, 
and no attempt seems to be made to discriminate between poweis of diffeient kinds It m 
possible that the opposition which the proposal has met with may be partly due to this cause 
The District Magistiate is responsible foi the peace and oidei of his distnct, and foi the 
maintenance of the authouty of Government, and it is essential that he should possess such 
poweis as aie necessary for this puipose Piomment among these aie the poweis confened by 
Part IV, Chapteis VIII to XIII of the Ciumnal Pioceduie Code, which deal with the 
pieventionof dime I ventuie to think that, foi the puipose m hand, a clear distinction can be 
drawn between the pievention of dime and the adjudiction of cases actually biought to trial 
I have endeavoured to show in the eailiei part of this memoiandum that the valid complaints 
against the piesent system aiise fiom the exeiciee of poweis by the Distnct Magistrate m 
respect of the lattei, eithei directly oi by vutue of the supei vision and control which he 
exercises over the subordinate Magistiates La the paragraph immediately piecedmg, it has 
been shown that neither of these poweis is exercised by the Commissioner of Police m 
Calcutta, notwithstanding which that officer's influence and authonty stand highei than 
those of an oidinaiy Distnct Magistrate It is true that the Commissioner of Police also does 
not himself exercise poweis undei Part IV of the Cnmmal Proceduie Code, but these are 
not mat enal in Calcutta The numhei of such cases dming 1898 was only nme in all My 
conclusion is, that, piovided that the poweis necessaiy foi the pievention of cume aie letained 
in the hand s of the District Officer and his subordinates, it will be possible, in selected 
distncts, without impairing his necessary influence and authority, to divest him of the direct 
powei of adjudication and of the function of controlling the Subordinate Magistiacy 


1 4t If this suggestion should be taken into consideration, I venture to think that the 
powei of appeal ana levision of the Distnct Officers orders undei Part IV of the Criminal 
Pioceduie Code should be vested in the Commissioner of the Division, and not in the Judge 
oi the High Court The Indian Legislature has already gone some way in this direction By 
section 485 (8), Criminal Proceduie Code, it is piovided that oiders made under section 148* * * § 
and 1 44 + and proceedings J undei Chaptei XII aie not subject to the levisional juns- 
diction of the High Cotut I believe that the Couit has nevertheless ruled that they can 
mterefeie under the powers conferred by their Charter) Cases have been known in which 
the High Court has set aside pioceedmgs under section 145 on the ground that the lecoided 
evidence did not show that there was a likelihood of a breach of the peace In these and 
all other cases in which the matter foi determination is not whether an offence has been 
committed, but whethei an offence is likely to be committed in the futuie, the decision may 
rightly turn on extra-judicial considerations which frequently cannot be established according 
to the lules of evidence, and it should rest with the officer who is responsible for the 
maintenance of the public peace, subject only to appeal to, oi levision by, his depart- 
mental superior, and not by the judicial authonties If this safeguard weie applied, I think 
it piobable that the influence and authority of the District Officei foi legitimate puiposes 
would be enhanced lathei than otherwise 


15 It is not expedient to lengthen this memorandum by discussing the paiticulai 
distncts to which the suggested reform should be applied But I may bnefly state (1) that 
I do not suggest its extension to any non-regulation district, (2) that h would be expedient 
to apply it tentatively in the first instance to a few districts only, m order that its practical 
working may be watched, and (8) that the most suitable distncts foi its first introduction are 
those near the Presidency town In the &4-Parganas, foi instance, with which I used to be 
well acquainted, the Distnct Magistrate has little oi no non-statutoiy power, i e , if he cannot 
quote legal authonty fox any older, his personal influence wilL scaicely ever enable him^ to 
get it carried out In such a distnct his indirect § influence ovei the subordinate Criminal 
Courts is of little practical effect To withdraw it wilL scarcely affect his authority at all . 
wheieas if the suggestion made in paragraph 14 weie adopted, ana all preventive powers were 
entrusted to h im subject only to the control of the Commissioner, his statutory authority 
would he materially enhanced. 

16 Tur nin g now from the consideration of the effect of the proposed separation on the 
position of the Distnct Magistrate, there aie two othei points which have been suggested 
to me In the first place, it has been observed that by reserving a certain number of Deputy 
Magistrates in each distnct for judicial work exclusively, we should transfer a large pro- 
portion of the Subordinate Executive Service to the control of the Judge and the High 
Court, and should largely reduce the staff at the disposal of the District Magistrate 
Tine objection is valid, and it is no answer to say that the work for them to do 

* Orders prohibiting the repetition of a nuisance 

* - t Temporary orders m m gent oases of nuisance or apprehended danger. 

X Disputes as to immoveable property 

§ It would not be understood as approving the exercise of this Indirect influence I merely refei 
to facts as they are 
IX 
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would be leduced in the same pioporfaon I piopose to meet the difficulty by making tbe trans- 
fei to judicial duties not permanently, but foi a term of yeais only, say five This is what is 
done in the case of Deputy Magistiate-Collectois, who aie deputed for a tune to special work 
such as the Excise and Settlement Departments, land acquisition woik, and as Peisonal 
Assistants to Commissioners of Divisions No difficulty is expenenced in withdrawing these 
officers at any tune to the regular line and by this plan their subordination, not to the District 
Magistrate but to the Local Government, would be pieseived 

17 The other point to which I may biiefly allude arises out of the essential difference 
between civil suits and oiiminal cases In the former the matter at issue is merely one bet- 
ween man and man , the decision of a subordinate Civil Court has no effect beyond the im- 
mediate pai ties to it, and the native Judge 01 Munsif approaches it with no bias either way 
In criminal cases, however . that is not so Every such case involves a question between 
society at large and the accused peison And by leason of national temperament and the 
curious but undoubted weakness of the sens© of publio rights * * * § which is characteristic of 
Bengalis, the native subordinate Magistiate is almost always subject to an unconscious bias in 
favour of the accused This bias needs conecbion, which is at present applied by the District 
Magistrate This objection also is valid* and I propose to safegucud against it in the mannei 
in dicated below I admit that the correction is necessary* and also that it cannot be effectually 
applied by a mere appellate court 

18 Fiom the foregoing it will he seen that, to the best of my judgment* the combina- 
tion of executive and judicial powers does result m practical evil whioh* though not very great 
and showing no signs of increase* is nevertheless appreciable and neither tmaginaiy nor theoie- 
tical , and that the difficulties in the way of separating the funct ons are such as can bo sui- 
mounted Theie is* I think* a reason why we should endeavour to do the lattei I refer to the 
steady growth of opinion m England as well as in India* that the union of functions is only 
appropriate to a pumitive and eaily stage of development* out of which this countiy is slowly 
passing Sir Chailes E lli ot has rightly said that the Indian Administration is modelled rather 
on the Continental than on the English system But ev p n the Prefect of a Department of 
France has no judicial powers* and exercises no kind of control over the J uge& de jpu%x 9 or the 
Tnbvmaikx correctioneh, which correspond to the Indian criminal couits of first instance The 
neaaest parallel I know of is m Ireland* where the Resident Magistrates exeicise judicial func- 
tions under the Cnmest Act* while they are vested with large poweis ovei the Royal Irish 
Constabulary This piecedent is not perhaps likely to appeal very strongly to an English 
public The feeling that m India there is too much mterfeience by the Executive Govern- 
ment with the Courts seems to be growing Not many yearB ago the Secretary of State 
directed that Local Governments should refrain from public criticism of judicial decisions* I 
understand* even of the suboidmate courts What I apprehend is that undei growing pressure 
the Government may be foiced at no distant date to cariy out complete separation* m confor- 
mity with the only system which the English nation know oi undei stand This pressuie is 
giowing* it may befoie long become irresistible And I think it will he wise* instead of 
offering a stubborn but ineffectual resistance, to yield to it while theie is yet time to guide the 
ref oi m into safe channels Foi this reason* therefore* notwithstanding that the evil to be 
lemedied is not J great* I ventuie to think the balance of advantage lies m favour of making 
a cautious advance m the direction of a reform which is certain to come 


19 I now turn to a consideration of Mr Dutt's scheme If the separation of the powers 
Is ever to be carried out* it is inevitable that a leading feature of the change should be the 
reservation of a certain number of the Subordinate Executive Service for criminal judicial work* 
under the sole control of the higher judicial authorities To that extent Mr Dutt's scheme 
proceeds on sound lines But beyond this I do not think there is much to be said in favour of 
it It is in particular disfigured by two cardinal defects which would be productive of so 
senous a loss of efficiency as to render the scheme as it stands impossible of acceptance The 
first of these is the proposal to abolish the control and supervision now exercised over the Sub- 
ordinate Magistrates by the District Officer* and to substitute nothing for it except the utterly 
imperfect and incomplete control exercised by the Appellate Court The ordinary functions of 
a Court of appeal are limited to a revision of the finding of the original court* at the instance 
and m the mteiests of only one of the parties to the case, viz * the person convicted Cases in 
which the accused has been acquitted scarcely ever come before the Appellate court at all* and 
in appeals against convictions* the court is pnmanly concerned with the finding as to the guilt 
or mnoc ence of the appellant, and gives only a secondary consideration to other matters that 
may be deserving of notice in the proceedings of the Magistrate The second great defect of 
Mi Duti/s si heme is fhe pioposal to convert the peripatetic Sub-divisional Officer into a 
stationary judge* and to withdraw revenue and executive work from sub-divisions* oi relegate it 
to Sub-Deputy Collectors ^ If the District Magistrate is the eyes and ears of the 
Government* the Suh-divisional Officer is the eyes and ears of the District 

* A very common illustration of this feature of the national character is the incessant encroachments made 
on publio loads and drains No private peison ever thinks of objecting (unless he has a private quairel with 
the encroaching party) , and attempts to restrain them are universally unpopular 

t They also, I believe, have judicial powers under the ordinary criminal law but only in conjunction with 
non-stipendiary Justices 

J When the Indian Congres* speak of it as causing " incalculable .oppression/' they are guilty of absurd 
exaggeration, seriously injuring a good case 

§ Except in some 20 unspecified sub-divisions, for whioh he suggests the appointment of additional Deputy 
Oolleotors, 

I X 



5 


Magistrate in lus subdivision This suggestion is not much more reasonable than if it were 
proposed to abolish the District Magistrate altogether, transferring his judicial powers to the 
Judge and making no provision for the rest I believe Mr Dutt to have been far too capable 
and experienced an officer not to be aware of these patent defects of his scheme , and it is pro- 
bable that he was largely influenced by the desire to show that the reform could be earned out 
with little or no extra expense This X believe to be Quite impossible, except with a fatal loss 
of efficiency 

20 In the following suggestions I have endeavoured to avoid the objections to which 
Mr Dutt's scheme is open It will be seen that if they were extended to the whole of the 
Regulation Districts of Bengal, the additional cost involved would be about five lakhs per 
annum It should be understood that though for the sake of clearness, I desenbe the following 
scheme so as to cover all the Regulation Districts, I do not recommend its immediate or proxi- 
mate extension to anything like all of them My Views on this po int have been stated in para- 
graph 15 

21 (a) In each of the 37 Regulation Districts there should be appointed an Officer to be 

styled (C District Judge ** These officers should be divided into two grades, on 
Rs 1,200 and Rs. 1,500 per mensem respectively (as in the Punjab) 

(£) The District Judge should exercise the powers now entrusted to an Assistant 
Sessions Judge under the Criminal Procedure Code, with the exclusive power of 
hearing appeals from and applications for revision of the decisions of Magis- 
trates of all grades within has district He should distribute all cases as they 
arise among the subordinate Magistrates, or should assign this duty, and the 
power of receiving and distributing criminal complaints, to one of the latter He 
should be empowered to try European accused in cases where for any reason this 
cannot be done by the subordinate Magistrates He should also be vested with 
the full powers of a District Judge under the Civil Procedure Code, subject to the 
control of the Divisional Judge referred to below 

(<?) Por every division there should be appointed a Divisional Judge, exercising the 
powers of a District and Sessions Judge under both Criminal and Civil Procedure 
Codes throughout the division For some divisions more than one * Divisional 
Judge would be necessary, ani probably eleven such officeis might be required 
for the eight Regulation Divisions Their [salaries should be Rs 2,500 and 
Rb 2,000, respectively 

(d) The District Judge should be subject to the supervision and control of the 

Divisional Judge in both civil and criminal jurisdiction The latter should tiy 
all sessions cases which the District Judges weie not competent to try, and should 
have the power to transfer cases fiom one court to another. 

(e) At the head-quarteis of each distuct one or more subordinate Magistrates, Joint, 

Assistant, or Deputy, should be exclusively reserved for the trial of criminal 
cases triable by a Magistrate In the case of the Subordinate Executive 
Service, the appointment of an officei for judicial duties should oidinanly be for 
periods of five years at a time In the case of Joint or Assistant Magibtiates 
the appointment should be foi such periods as might be convenient in each 
instance But in respect of all three, the rule should be clear that no officei 
shall be simultaneously vested with judicial powers and powers + of any other 
description It might be desirable to emphasise the division of duties by a 
division of nomenclature thus, there might be Deputy Magistrates and Deputy 
Collectors , but no officer should be at the same time both a Deputy Magistrate 
add Deputy Collector 

(f) The District Officer should cease to exercise any judicial or appellate powers, or 

any power of supervision and contiol over the subordinate Magistrates, all of 
which should be vested exclusively in the District Judge, subject to the 
control of the Divisional Judge 

fa) But powers under J Part IV of the Criminal Procedure Code should be vested solely 
m the District Officer and his subordinate Deputy Collectors, Assistant Collectors 
and Joint Collectors, subject only to appeal to, or leviBion by, the Commissioner 
of the Division 

(A) Por sub-divisions there should be a three-fold system — 

{%) In the largest and heaviest sub-dmsions there should be two officers — a 
Deputy Magistrate and a Deputy Collector , the formei for judicial 
work (and charge of the Sub-Treasury wheie necessary) and the latter for 
revenue and executive woik , 

(tt) In the smallest and lightest sub-dmsions the combination of functions 
should be allowed to continue foi the present, the JSub-divisionaJ Officer 
lemainmg subordinate to the District Officer for revenue and executive 
purposes, and to the District Judge for judicial purposes ; and 

* lit the Punjab there aie 13 Divisional Judges, but only six divisions 

i" X youLd make an exception in favour of the charge of the Treasury, which might he combined with judicial 
powers 

X There are some few powers in Part IV which o&u Only he exercised at a criminal trial, e y , powers under sec- 
tion 107 These should Jt»e exercised by the Distrust Judge and his subordinates, and not by the District Officer and 
his subordinates These can readily bo picked out , and I do not complicate this scheme by enumerating them 
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(it*) In the remainder, a critical examination should he made of the volume and 
importance of the two classes of work, and the Suh-divisional Officer should 
be retained, either for judicial work only, or for revenue and executive work 
only, accoiding as the importance of the one or the other preponderated 
(j ) The District Judge should be required to inspect the office of ©Tery Magistiate at 
head-quarters at least once m three months, making a detailed examination of 
the records of at least six cases decided in each month, not being cases which 
had come befoie him in appeal or revision, and including a proportion of case© 
ending in acquittal or discharge Similarly, he should he bound to inspect the 
office of eveiy Sub-divisional Officer exercising judicial powers at least once m six 
months He should be required at each inspection to record a full note showing 
not merely the merits and defects elicited by his general inspection, hut also at 
length all errors or faults apparent in the particular lecords examined Copies 
of this should be forwarded to the Divisional Judge, and the Commissioner 
through the District Officer 

22 Members of the Civil Service are now required to elect m the twelfth year of seivice 
between the Executive and the Judicial branch, and this usually occurs at a time when they 
aie substantively District Magistrates of the thud grade Under the system now pioposed the 
election would usually fall to be made after an officer had been for some time a substantive District 
Judge and after he had officiated for some time as Collector As the office of Collector is of 
higher importance and responsibility than that of District Judge as now suggested, it is right 
that the latter office should be leached earlier in a man's service than the former 

28 The reservation, of certain officers for judicial work at head-quarters and the duplica- 
tion of officers at heavy sub-divisions would necessitate an increase of the Suboidmate Executive 
Service I assume that on an average one additional officer would be required in each district 
It may be said that as the woik to be done remains the same, this involves some waste of power 
That, however, is inevitable if there is to be a division of duties It was equally inevitable 
under Mr Duties scheme, although he neglected to make allowance fox it 

24 The following is an estimate of the additional cost involved in the event of the 
scheme being extended to all the Eegulation Districts of the province — - 

Proposed scale 

Month 1 y cost 
Us Rs 

(1) 11 Divisional Judges— 

6 at Rs 2,500 * 15,000 

6 at „ 2,000 10,00 ) 


(2) 37 District Judges — 
20 at Rs 1,500 
17 at „ 1,200 


Total 25,000 

30,003 

- 20,100 


(3) Establishment — 

11 + 87 =s 48 at Rs 1,000* 

(4) Additional Deputy Magistrates, etc — 

87 at Rs 470 (average pay) 

(5) Establishment for Deputy Magistrates, etc — 

37 at Rs 50 

To TAX. 


6p,10O 

48,000 

lir.sco 

1,850 


To TA&r 

> * *■ 

1,48,640 

Present scale 




(1) 29 District and Sessions Judges — 

15 at Rs 2,500 

14 at „ 2,000 


57,600 

2S,000 


(2) Establishment (actuals) 

Total 


06,600 

32,160 


Total 


97,660 

Increase per mensem 


44,980 


25 The net increase would thus be about Rs 45,000 pei mensem or Rs 5,40,000 per 
annum Form this, however, there would be some deduction on account of the Assistant 
District and Sessions Judges, of whom I think four aie now employed, and who would no 
longer be necessary It is also possible that a slight reduction might he made m the pieseut 
number of Suboidmate Judges On the other hand, it is not unlikely that an average mciease 
of one Deputy Magistrate or Deputy Gollbct6r per district might not be found sufficient The 
net cost may therefore be taken at about five lakhs a year, exclusive of the cost of buildings* 
for which it is hardly possible to make an estimate 

* This is slightly lees than the average monthly coat of the establishment of a District and; Sessions Judge 

E.N BAKER, 

Secretary to the Government of Bengal* 

Dabjbblino, 

The Uth July 1900. 
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Appendix X. 

1 The first thing that strikes one in looking at the signatures to the memorial is that 
only two belong to gentlemen with any experience outside the Presidency towns 

% I have not had access to the documents quoted, but it is quite clear that the references 
have not always been fairly given. Thus it is obvious from the close of paragraph 7 that if 
Mr Grant was opposed to the combination of Collectoi-Magistrate, it was because he contem- 
plated the control of the Magistrate by the Commissioner, whose mam duties would then, as 
now, have been concerned with revenue matters 

S In paragraph 15 the objections to the proposed changes are very unfauly stated No 
one denies that the system of combination sometimes leads to abuse, but what many would, 
and do, urge is that, on the whole, it leads to less injustice than any other system which could 
be devised So stated, the answer given in paragraph 16, that the objections aie incompatible, 
disappears 

4 These criticisms, however, deal with compaiatively unimportant points, the really 
intei esting thing in the memorial is that it should be based on Mr Monmohan Ghose’s list 
of cases m which miscarriages of justice occurred between 1874 and 1894 It is not correct 
to say, as asserted by the memorialists, that these axe but typical cases taken from a large 
number On the contrary, they are a very fairly complete list of cases which attracted public 
attention m Bengal daring the period they cover , and, considering the avidity with which 
the native press seize and gloat over any such mcidents, we may be pretty certain that theie 
are few omissions, as local baas are not slow in picking np and communicating to the native 
press any cases which may be used to discredit the magistracy 

5 I have not access to the records of the cases referred to by Mr Monmohan Ghose, 
but as an instance of the evident unfairness with which the statement was compiled, I may 
refer to the eleventh case where Mr Monmohan Ghose insinuates that the finding at the 
inquest must have been perverse because no water was found in the stomach of the man 
supposed to have committed suicide by drowning Mr Monmohan Ghose was a hamster 
with veiy large criminal practice, ana it is asking a great deal if we are told to believe he 
was so ignorant of medical jurisprudence as to have made the insinuation m good faith 

6 Perhaps I have spent too much time over some outside aspects of the memorial, as, 
after all, the question is not whether the memorial is wise or foolish, fair or biassed, but 
whether the union of judicial and executive functions in the Magistrate of the District is, on 
the whole, mischievous or beneficial There remains, however, one point which deserves to be 
noticed before dealing with the mam question, and that is “the general voice of public opinion 
in India which is so prominently put forward m the memorial* The public opinion is not 
that of the masses in India, but of a comparatively small class which may be described as 
composed of those who have received an English education The class is one which bas consi- 
derable influence and which is able to make its opinions heard Its backbone is the legal 
profession, which is here in India so powerful that there is consideiable justification for the 
asseition that we are now under the vakil raj Pleaders as a class are not in the least 
interested m justice being done , but they are very much interested m litigation being as 
extensive and protracted as possible No doubt disordei, pushed beyond a certain point, 
would injuriously affect their emoluments, hut this is beyond their ken 

7 The general principle on which the opposition to the present state of things is based 
is that no man should take part m a case m which he is in any way interested, or have any 
control over peisons who take part in such a case On the other hand, it will probably be 
generally admitted that equal care must be taken that the trying officer is not from the very 
outset biassed m favour of an acquittal 

8* How far is the District Magistrate an interested party ? He is, no doubt, the head 
Of the police in his district, but there is an officer — the District Supeimtendent of Police — 
subordinate to him in immediate charge and he does not go into details or do any of the actual 
detective work, nor does he, except in very exceptional cases, supervise it in detail. He merely 
sees that the work is bemg conducted on right hues A competent District Magistrate win 
also take measures to keep himself informed of other than police cases which may for any 
reason he important, hut it is only under most unusual circumstances that he hunts up evidence 
himself or gives more than general directions , and his amour jpropre can only m very rare 
oases be concerned in procuring a conviction It will be noticed that only one of the cases 
cited by Mr Monmohan Ghose can m any way he attributed to revenue considerations though 
it might have been thought a District Magistrate might be biassed by them Any tendency 
to the imposition of excessive sentences is checked by the facts that appeals he to the 
District Judge and that ample powers of revision are possessed by the High Court Even the 
limited extent to which the District Magistrate is interested m the trial of cases 1, may. of 
course, lead, m some cases, to a miscarriage of justice (promptly io be rectified by: the High 
Coprt), but X am firmly convinced that it stops a vastly greater amount of injustice. 

9 ^ -The memorialists have looked [only at the administration of criminal justice from 
one pourfrOI yJew, * namely, the occasional imperilling of an innocent person , they have 

entirely left *SS5%ht*the -danger of the wholesale acquittal of persons who prey on society 

\ * 

x 
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generally, and especially on tie poorer and more hdpless classes Again, looking at tie matter 
from a political point of view, far more serious and lasting mischief has been done hv the 
failure to bring to justice English soldiers who have committed heinous crimes than by all the 
eases put together in the appendix to the memorial It is notorious that, under present condi- 
tions, it is almost impossible to get a European punished for the most brutal and unprovoked 
offence, and especially m murder cases These miscarriages of justice do the most senous 
injury by filing the mind of the natives with the idea that justice cannot be procured against 
an European No doubt all the failures of justice that have occurred have taken place in 
trials conducted with the most scrupulous fairness and the most conscientious legalism, but 
the average Indian, just as the average Englishman would do, looks at the result — and he is 
not satisfied 

10 I have stated that it is almost impossible to get a European convicted of the murder 
of a native of India I believe that in the case of rich natives I might go further and say that 
it is now in this province all but impossible to procure their conviction for any offence whatever 
Miscarriages of justice w such cases are not perhaps politically so mischievous, though it is not 
impossible they may materially contribute hereafter to agrarian disturbances , but the misery 
and desolation which a rich and unscrupulous man can cause is not undeserving of consideration, 
though th 9 sufferers have no pressman nor congresswala to proclaim their wrongs 

11 I have drawn special attention to the question of miscarriages of justice by wrongful 
acquittals because of its bearing on the question of any change m the present system of 
administration as regards criminal justice, and because I believe that it is too often ovei looked 
(especially by hamsters and others who have not much practical acquaintance with the con- 
ditions of the country), particularly as it concerns the poorer and more helpless classes No 
doubt it will seezp to many an obvious answer that the fact of the District Judge being 
substituted for the District Magistrate in the control of the lower Criminal Courts will not 
make those Courts any more ready to acquit wrongly than they are now I believe this to be 
an error In the first place it is not even now uncommon for a Deputy Magistrate to 
acquit as being the easiest and least troublesome course Me knows that an acquittal 
is very unlikely to he challenged if any fairly plausible grounds can be given for it On the 
other hand, a conviction m any difficult case, if it is to be upheld m the higher Courts, 
requires a careful examination of the witnesses and a full and complete analysis of the 
evidence It will probably be urged that satisfactory justice is done m the Civil Courts by 
Munsifs who are not controlled by District Magistrates I believe Judges, who have mufassal 
experience, will not rate the work ’done by Munmfs as highly as English hamsters with no 
practical knowledge of the country are sometimes prone to do, but, be that as it may, in their 
case every order is appealable, so that they do their work in full consciousness of the fact that 
everything they do has to be justified Under the letter of the law, as it stands, there is 
nothing to prevent appeals from acquittals being as frequent as from convictions; but as every 
one is aware, the High Court would look with the greatest disapproval on any attempt by 
the local Government to freely use its right of appeal. At present, a Deputy Magistrate 
knows that if he were to acquit out of laziness, or with a view to avoiding responsibility, the 
matter would very soon attract the unfavourable notice of his superior officers , hut this in- 
ducement to good work would soon hd greatly reduced if he came under the District Judge. 

1%. It will probably be said if bad work of this kind attracts the notice of a District 
Magistrate, why should a it not also attract the notice of the Judge ? In the first place the 
District Magistrate's reason tl’etre is inspection. This is very well put by Sir Charles Elliot, 
page £7 (“ Those who urge this change „ . adinmiatration of justice ") Secondly, the 

District Magistrate is responsible for the peace of his district and for its freedom from crime, 
and he will therefore necessarily pay more attention to anything which ishkely to exercise an 
unfavourable influence on it Thirdly, even if the Judge did take notice he would have to move 
the High Court if he desired to do anything beyond expressing more or less severe verbal 
criticisms of bad work Now the High Court is not adapted to administrative purposes and 
it probably could not be adapted to them without impairing its efficiency m purely judicial 
capacities The Judges would no doubt be prepared to take notice of anything of a very 
scandalous kind if it could be brought before them m a form suitable for a judicial or quasi* 
judicial proceeding , hut the easy going and fairly intelligent Depute Magistrate who took 
care to keep his record tolerably neatly, and who put nothing obvioudy absurd into his judg- 
ment^ would escape scathless at their hands 

15. I hold that the memorialists have entirely failed to establish their case even on the 
ground choBen by them, and I am firmly convinced that .more, instead of less, injustice would 
be the result of the change they propose Before leaving this point I would draw attention to 
the fact that England is quite an exception in its methods of conducting criminal cases The 
English system is not in force in Ireland, nor I believe jlu any continental country There are 
historical and social reasons for its working tolerably well in England, hut the memorialists 
have not attempted to show that they exist in India 

14 The memorialists have endeavoured to prejudge the ground of administrative inexpe- 
diency by the use of the word preattae — a word quite sufficient to condemn anything m the eyes 
of a large number of clever men Whatever the views of the memorialists may he as to the 
functions of the State, they will probably admit that its first duly is to keep the peace To da 
this it is necessary either {p entertain a large military force for police purposes, or else to have 
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a strong administration. Now every one with any administrative experience* and most people 
with any political sense, will appreciate that this stiong administration is impossible if left to 
departments Departments must be forced to work together, and they must be forced to work 
together in a comparatively small local area This is now the case in a district , the district 
officer does hold in his hand a sufficient number of important offices to enable him to exercise 
considerable power No doubt, even now, district officeis are too much department-ridden, but 
still a man who knows his powers and is determined to use them when necessary can effect a 
good deal The memorialists are apparently thoioughly consistent and proportionately unrea- 
sonable, for they appear to demand the instant separation of judicial and executive functions 
throughout India In this day go beyond Mr Romesh Ch Butt who could not entirely lose 
sight of facts while actually employed in district administration, and he seems to have been 
vaguely conscious of the considerations I have mentioned, for he excludes from his scheme cer- 
tain (non-regulation) districts Though the memorialists are blind to them, it is these consider- 
ations which are the cause of the present system and not "the prejudices and the customs of 
earlier times renewed, to some extent, in the unsettled period which followed the Indian. 
Mutiny " The Indian Mutiny, no doubt, did emphasise the necessity of a strong administra- 
tion, but it was before the mutiny that the question was taken up by Lord Dalhousie, and it 
was then taken up because the separation (a separation made after 1887 on theoretical grounds) 
had been found “ lnjunous to the character of the administration and to the interests of the 
people ” There is certainly no reason to suppose that a strong administration is less important 
now than at any previous penod of our Indian history. It is unfortunately impossible to doubt 
that the influence of Europeans, as Europeans, is decreasing, and that even Government officers 
are far less able than of old to get things done simply because they wish them done , natives 
now are much more inclined to insist on Government officers showing they have the nght to 
give an order All this is no reason for weakening the hands of district officers, especially at 
a tune when plague has come, probably to stay for many years, and with wars and rumours of 
wars all over the world The memorialists speak of the question as if it were merely one of 
division of labour Were it not that two of those who have signed have had some district 
experience, I would have said that this pointed to complete ignorance of the state of things m 
the mufassal Relations are now frequently not over friendly between native Subdivisions! 
Officers and Munsifs at the head-quarters of subdivisions, though they have very few points of 
official contact. There would, I have no doubt, usually be a state of more or less open war 
between the Deputy Magistrate of a subdivision trying oases and the Deputy Collector or Sub- 
Deputy Collector responsible fox its peace 

15 There are no materials in the Board's office for an estimate of the probable cost of 
giving effect to Mr Romesh Ch Dutt's scheme Probably about 80 extra Deputy Collectois 
would have to be appointed at an average cost of about Rs 300 a month, instead of the number 
estimated by Mr Dutt , and a number of extra Judges on Rs 2,000 to Rs 2,500 a month would 
also be required I do not, however, think financial difficulties alone would justify the memo- 
rialists' prayer being rejected if it were otherwise admissible. 

R W Casltlb. 

11th July 1900 






Appendix XI. 

No 696, Judicial, dated the 8th May 1901 (Confidential ) 

From — The Chief Secretary to the Government of Madras, 

To —The Secretary to the Government of India, Home Department 

1 am directed to refer to your letter no 521 Judicial, dated Slat March 1900, forwarding, 
for the consideration and remarks of this Government, a memorial addressed to the Right 
Honourable the Secretary of State for India on the subject of the combination of judicial and 
executive functions in India In accoi dance with the desire of the Government of India, he 
opinions of the Judges of the High Court and of a limited numbei of experienced officers, re- 
presenting both the judicial and executive branches of the service, hive been obtained I am 
now to forward these opinions and to submit th* views of His Excellency the Governor m 
Council upon the matter 

2 Following the division of the subject adopted by the Government of India m your 
letter under reply, the first question for consideration is this Does the combination in the 
hands of the same officer of judicial (oi rather magisterial) and executive functions actually 
lead to abuse ? This question His Excellency the Governor in Council has no hesitation m 
answering m the negative, so far at least as this Presidency is concerned With the excep- 
tion of one case, to which allusion will be made later, in which owing to a peisonal eiroi 
of judgment the district officer peimitted the the conversion of a simple magisterial case into a 
protiacted departmental enquiry, no instance m which the combination of magisteiial and 
executive functions in the same officer has led to abuse has come to the knowledge of the 
Government, or of the experienced officers consulted The absence of recorded instances of abuse 
m a piovince where vakils are found m every court, and each detail of the administration is 
jealously watched and freely criticised in the newspapers, is in itself sufficient justification for 
the belief that no noteworthy abuses have occurred If further pioof is needed it is found in 
the fact that the combined experience of the Judges of the High Couit, some of whom are 
ardent supporters of the demand for a reform of the existing system, produces but the one 
solitary instance, above referred to, m which the conduct of a magisterial enquiry can be said 
to have been in any way influenced by the interests of the executive administration 

8 The fact that instances of the abuse of combined magisterial and executive powers 
are not forthcoming in this Presidency, might in itself be regarded as conveying a sufficient 
reply to the enquiry of the Government of India ec Is there any practical evil to be remedied ?” 
This Government feels, however, that thef mere denial of the existence of any practical evil 
would be wanting m force unless it were accompanied by some examination into the reasons 
why m Bengal, where the law and the agency fay which it is administered are the same as m 
Madras, instances of misuse of the combined functions from time to time occur which have 
no parallel m this Presidency From certain passages in the memorial and its enclosures, 
and from such information as His Excellency the Governor in Council has been able to gather 
on the subject, it seems that differences exist m the methods of district administration m the 
two presidencies which may account for these divergent results The connection between 
the District Magistrate and the Police, and the supervision exercised by the former over 
police work, is evidently far closer m Bengal than m Madias While the Superintendent 
of Police m a Bengal district appears to occupy a position closely approximating to that of a 
Personal Assistant to the District Magistrate for police purposes, the Superintendent m Madras 
administers his department for himself, conducting his business in a separate office, 
frequently at a considerable distance from that of the District Magistrate In regard to 
most of his duties he is subject to the control only of the Deputy Inspector-General and the 
Inspector-General of Police The intimate official relations which apparently subsist in 
Bengal between the Distant Magistrate and the Superintendent have thus no place in the 
system m force in Madras The intervention of the District Magistrate during an investi- 
gation by the police occurs only m very exceptional cases, and the allusion of the memorialists 
to the district officer, as the * detective and public prosecutor,” is entirely inapplicable to the 
conditions of this Presidency 

4 As regards the part taken by tbe Distrust Magistrate in the judicial work of his 
district, and the opportunities afforded him of bringing his personal influence to bear 
upon the decisions of his subordinates, a similar divergency seems to exist between the systems 
in force m Bengal and in Madras In Bengal most of the magisterial work of the district 
is, it is understood, conducted at the head-quarter station, where the bulk of the magisterial 
establishment is concentrated The woik of the whole staff is thus under the immediate 
supervision and control of the district officer, who moreover, as appears from the reports on 
Criminal Justice in -the Bengal Presidency, himself tries a considerable * number of cases 
3 , r\ i i tut la Madras, on the other hand, there is at head- 
JtimBZlm™ 7 “ agl8 ' quarters ^ith the District Ma^strate seldom more 

than one Deputy Magistrate and he is frequently 
absent on tour The number of anginal cases tried by the District Magistrate himself is 
very small, only 76 oases, or am average of less than four cases for each District Magistrate, 
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Lanng been so tried in 1899 out of a. total of 804,216 cases brought to final The magisterial 
■work of each sub-division of the district is conducted entirely within the sub-dmsion, and 
under the supervision of magistrates 'who reside each in his own charge, often at a distance 
of many m iles from the head-quarters of the district, which they visit only at rare intervals* 
The vast majority of crim nal cases thus proceed fiom institution to disposal without coming 
to the knowledge of the Distiict Magistrate, whose supervision over the magistenal woik of 
his subordinates is exeicised partly by means of comments passed on calencUis submitted for 
hia perusal after the close of the proceedings, and partly by personal inspection of the woik 
of the courts made dui mg his toms The practice, stated by Mr Manomohan Ghose in 
enclosuie II to the memona 1, and alluded to m paragraph IS of the memorial itself, undei 
which it would appear that the whole current of magisterial business in a Bengal district 
is directed fust to the court of the District Magistrate, whose duty it is to distribute ihe_ work 
urn <vng his subordinates, has no counterpart in this Presidency Not only does the existence of 
a large number of independent subordinate magistrates, each empowered to take cognizance of 
complaints. Tender such a concentiation of power unnecessary, but the size of the District Ma- 
gistrate's charge and the multifarious nature of his duties precludes the possibility of his under- 
taking such a task Nor can it be said as far as regards this Presidency that the exercise of 
appellate jurisdiction by the District Magistrate affords him opportunities of importing into the 
disposal of judicial cases conclusions based on extra-judicial considerations Just as the original 
magisteiial work of each division is conducted without reference to, and without the intervention 
of, the District Magistrate, appeals from the decisions of the 2nd and 3rd class magistrates are 
disposed of by the divisional magistrate entirely on his own responsibility It is only an raie in- 
stances, as in the absence of a qualified divisional officer or where the original judgment is passed 
by a cov enan ted assistant magistrate without a division, that the District Magistrate himself un- 
dertakes the bearmg of appeals from the judgments of his subordinates The number of appeals 
heard by District Magistrates in this Presidency m 1899, namely, 299 out of a total of 9,358 
appeals presented to courts subordinate to the High Court, is m strong contrast with the cor- 
responding figures in Bengal, where out of a total of 10,985 appeals disposed of by courts 
subordinate to the High Court, 4,659 are shown as having been heard by District Magistrates 
The latter figure pi obably includes appeals heard by Joint Magistrates specially empowered, 
but even allowing for a deduckon on this account, the statistics point to a marked divergence 
in practice between Bengal and Madras 

6* Enough has been said to show that the mam objection raised by the memorialists 
to the existing system of administration — the dangei of vesting the control Of magisterial 
.decisions in the hands of the executive head of the district — applies with but little force to 
the conditions prevailing in the Madras Presidency As regards subordinate officers, the 
combination of powers in their hands, except in so far as the exercise of executive functions 
places them under the control of the Collector, appears to be regarded by the memorialists 
as a matter of minor impoitance, and to constitute a theoretical rather than a practical objection 
to the existing system Whether in this respect also any diffeience exists between the systems 
of administration prevailing m Bengal and Madras which may render the judicial decision of 
officers m the former presidency peculiarly liable to be influenced by their executive 
predilections this Government is not aware As regards this Presidency he is convinced that 
the risk that judicial impartiality will be affected by executive interests is so slight as to 
call for no remedy "While the Collector, as the head of the district, is more or less concerned 
with the working of each branch of the administration, the same cannot be said of the 
divisional officer In r regard to those executive departments, the interests of which are 
regarded by the opponents of the existing system as especially liable to prejudice impartial 
judicial enquiry, namely, the Salt and Abk&tf ~ D^arfiments, 

Forest Department and the Municipal Department, the responsibility 6i divisional 

officer is limited, the direction of the woik of these departments devolves notnpon him, 
hut upon departmental officers whose duties are entirely executive, and who are not under 
his control Lower down the official scale the disjunction of executive and magisterial 
interests is earned even further, the duties of Tabsildars being almost soldy executive, while 
t ho se of the stationary Sub-Magistrates are entirely judicial How far this lattei separation 
of functions, which has been m operation now for nearly ten years, has resulted in advantage 
to the administration is a question to which allusion will be made later for the present it is 
pertinent to pomt out that the result of the separation has been to place the hulk of the 
magisterial work in this Presidency in the hands of officers who exercise no executive f unctions, 
and whose decisions, so far fiom showing bias in favour of the executive administration, 
ethxbit frequently a maiked tendency m the opposite direction 

- 6 Fro<i the foregoing observations it is clear that while the system as worked 
ign this Presidency affords to the superior magistracy little or no scope for that deli- 
berate prostitution _of the judicial tribunals to the interests of the executive Government 
which constitutes the , memorialists* dnqf indictment, the interest of the subordinate 
judiciary in executive matters is so slight as to afford* small ground for the apprehension that it 
will imperil judicial impartiality That cases- may occur in which a dishonourable subordinate 
magistrate will seek to improve his own prospects of advancement by making his judicial deci- 
sions conform to what he believes to be the view of his superior. His Excellency the Governor in 
Sfeancii does not deny The tendency of such a magistrate to misuse his powers for the 
ugopnotion of his private*" ends would, however, not be corrected by the mere transfer of the 
jlcontiol oyer him from the District Magistrate to the District Judge 
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7 Apart, however, from the question of the deliberate intioducfciOn of executive consider- 
ations into the disposal of judicial cases, there is another argument adduced by the memorial- 
ists to which it is necessary to refer In the summary given in paragraph 12 of the me- 
morial of the grounds upon which the request for separation of functions is made, the con- 
tention is advanced that judicial functions cannot pioperly be exercised by an executive officer, 
seeing that the latter cannot, as a rule, approach the consideration of a case without previous 
knowledge of the facts, which in his executive capacity it is his duty to obtain An exa- 
mination of the statistics of criminal justice in this Presidency suffices to show how untenable 
this contention is The Cnminal Justice report for the year 1S99 shows that 102,000 cases 
under the Indian Penal Code were biought to trial during the year Of these cases, more 
than half were of a private nature such as hurt, assault, mischief, cr iminal trespass, offences 
relating to marriage, defamation and criminal mtmndation, the details of which can by no 
stretch of imagination be regarded as matter with which a district or taluk officei should 
become acquainted in his executive capacity Of the remaining cases, there was probably 
not more than one m twenty in which the magistrate, as an exceutive officer, had, before 
the case came on for trial, any occassion to acquire any knowledge of the facts In his 
magisterial capacity he would doubtless in many cases have received a pohce repoit under 
section 157, C riminal Procedure Code, and a charge sheet under section 170, by means of 
which he would have become acquainted with the nature of the case which he was about 
to try The receipt of such information, however, does not apparently fall within the scope 
of the memorialists' argument It is more open to objection than the receipt by a 
Sessions Judge of therecoidof the preliminary investigation in a case which is about to 
come before him In regard to offences under Special and Local Laws there is even less 
ground for assuming that an executive officer trying such cases usually, or even frequently 
possesses any previous knowledge of the facts. Of the 201,000 cases of tins nature brought 
to trial m this Presidency during 1899, the bulk consisted of offences against (1) the Abkhn 
Act, (2) the Forest Act, (8) the Salt Act, (4) the District Municipalities Act, (6) the 
Madras Pohce Act, and (6) the Towns Nuisances Act Cases under the Ahkdn, Forest and 
Salt Acts, are dealt with by the departmental officer concerned up to the moment when 
they come to the Court for trial Cases under the District Municipalities Act, the Madras 
Pohce Act and the Town Nuisances Act, are usually of so unimportant a nature that it is 
only in the rarest instances that information in regard to them could be described as informa- 
tion which a distnct or taluk officer ought to acquire in the interests of his executive 
work A. very large proportion of these latter cases is, moreover, tried by Special Mag- 
istrates or Benches of Magistrates who exercise no executive functions These considera- 
tions show therefore that, relatively to the total number of cases coming before the Courts, 
the instances in which this argument of the memorialists holds good are very rare When 
it is further remembered that nearly 80,000 cases are tried annually by stationary Sub- 
Magistrates who are purely judicial officers, it is apparent that, as far as this Presidency is 
concerned, the sweepmg assertion of the memorialists rests upon a very slender foundation. 
Instances doubtless do occur in which the officer trying a case has private knowledge of some 
of its details Instances of this kind would, however, equally occur undei any other system, 
and if the memorialists' contention were accepted that such knowledge must Inevitably 
interfere with the impartiality of a magistrate's judicial decisions, the question would ansa 
whether native officers, mixing freely with native society around them, could ever be properly 
entrusted with magisterial functions 

S Proceeding upon the lanes indicated by the Government of India, the next question 
for examination is tins — Are there any, and, if so, what considerations on the other side 
which must be set off against such abuses as have occurred, and which tell m favour of 
retaining the present system , and on which side does the balance of advantage he ? The 
question thus fi&med postulates, I am to observe, the existence of a practicable scheme for 
reform which may be compared with the existing system No scheme of this nature, ap- 
plicable to the conditions of the Madras Presidency has, as for as this Government is aware, 
ever been put forward by the supporters of demand for reform How far the proposals of 
Mr R C Dutt for the separation of magisterial and executive functions m the Bengal 
Presidency, by redistributing, and slightly increasing, the existing staff, are capable of practi- 
cal application in that presidency. His Excellency the Governor m Council is not m a 
position to say as far^as the Madras Presidency is concerned he has no hesitation in reject- 
mg them, not only as impracticable without an addition to the establishment far in excess 
of anything contemplated by Mr. Dutt, but also as likely to endanger the maintenance of 
peace and the general administration As the Government of Tndm is aware divisional 
charges in this Presidency are already mconvemently large the effect of Mr Dutt's pro- 
posals would be, by halving the number of officers engaged on executive and judicial work 
respectively, to double the extent of each officer's local jurisdiction The area of the 
new divisions thus created would be so extensive that while both executive and magisterial 
officers would find it physically impossible to give constant supervision by means of personal 
inspection, the inhabitants of outlying towns and villages, having business to conduct in the 
offices of the division, would be seriously inconvenienced by the greatly increased distances 
which they would have to tiaverse 

9* These two objections alone would, this Government considers, he fatal to the in- 
troduction of Mr Duttfs scheme m this Piesidency The only possible means of carrying 
out /the. s&paration’of magisterial and executive functions which die -proposes would he by 
douthftgtho 4 wteiot? 0 taff, and establishing separate magisterial and executive officers in each 
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charge now oocnpied by an officei with conjoint powers Assuming that the Government 
of India were willing to incur the expense involved in such an addition to the existing 
staff, the Governor in Council is of opinion that the increased expenditure would be moie 
Wisely applied in reducing the excessive size of the divisions placed m the charge of a 
single officer, rather than in doubling the size of the divisions and depriving half the 
officers of their magisterial powers In explanation of the position which His Excellency 
the Governor in Council thus takes in the matter, 1 am to refer to <one important feature 
jin Mr Duties scheme which can hardly fail to condemn it in the eyes of those expenenced 
in practical administration in India Mr Dutt, m apportioning the work of a district 
.between the separated executive and judicial staff, is silent as to where he would assign 
ithe lesponsibility for the maintenance of the peace This responsibility must necessarily 
be associated with the possession of the powers for the prevention of crime and the pre- 
servation of the peace provided in chapters VIII— XII of the Cinnmal Procedure Code 
Jjookmg to the fact that several of the instances of abuse of the combined functions put 
forward by the memorialists k are intended to illustrate the danger of entrusting the exercise 
( of poweie under these chapters to officers performing executive duties, it is clear/ that 
Mi Dutt does not contemplate their remaining an the hands of the Collector , and 
shorn of these powers it is impossible that the Collector should be held in any way res- 
ponsible for the peace of his district It can harly he supposed* as assumed by Mr Justice 
Benson in his minute attached to this letter, that the memorialists propose to leave 
ithe exercise of the preventive powers undei the Criminal Procedure Code entirely m the 
hands of the police the dangers of such an arrangement are too obvious to need enumeration 
Jt seems plain, therefore that what is intended is that the prevention of crime through 
the medium of the security sections of the Criminal Paocedure Code, the paeseivation 
of the peace by means of orders undei chapter XII of the .Code, and the suppiession of 
riots by force should m future be the caffe of the Judge and his judicial assistants Apart 
from the feet that the performance of these duties would involve the judicial staff m a connection 
withthe police which offends against the flan ons of judicial propriety laid downby the memoria- 
lists themselves, the adoption of such a system would, in the opinion i«f thus Government, he 
attended by the gravest objections Experience shows .that even in the most tranquil of Indian 
distucts there may be sudden outbieaks of disorder requiring prompt and vigorous magisterial 
action That the Judge should hasten from the bench to take this action is obviously impos- 
sible, and is probably not intended by the memorialists .equally ^impossible is it that the sup- 
piession of a dangerous disturbance should await an nrdeg: delivered ex aathedra by the Judge, 
-and arrived at after the leisurely methods appropriate to nrdrn aay judicial .enquiries The 
adoption of Mi Dutt's scheme would thus seriously endanger tme^of the essentials of British 
administration an India, namely, the preservation of urder That such a result would be con- 
templated with equanimity by the distinguished gentlemen who have signed the memoiial His 
Excellency the Governor in Council cannot suppose the fact that this grave defect in the 
soheme to which they have lent then support has escaped their notice strengthens the con- 
clusion, aheady suggested by a perusal of the list of the signatories, that the demand for 
reform is based mainly on experience gained m the Presidency towns, and not on a large 
acquaintance with the actual conditions under which the peace of the country is maintained 
10 In demanding that the duty of supervising the work of the suhoidmate magistiacy 
should be taken out of the hands of the district and divisional officer and vested in the Judge, 
the memorialists appear to this Government not only to proceed upon an entire misapprehen- 
sion of the methods in which that supervision is now exercised, but also to shut their eyes to 
-the conditions which render such supervision necessary The control of the district or divisional 
officer is exercised an this Presidency $uat, as rifoejmeq mminste jroulcL hawse jfc believed, by means 
of directions to the subordinate magistrates as to the manner lnzwhiob particular cases should 
be disposed of, but by maintaining a close watch over the work of each subordinate, by promptly 
pointing out such eriois of law or of judgment as may occur in order to prevent their repetition, 
by frequent personal inspections, and, occasionally, by such general advice— as for instance in 
regard to the natuie of the penalties to be imposed for some special class of crime — as his 
superior tiaming and experience enable him to offer That the judicial independence of the 
magistracy, or the proper exercise of their discretion, is in any way fettered by control of this 
nature. His Excellency the Governor in Council unhesitatingly denies on the other hand, the 
mtunate personal acquaintance not only with the work but also with the character of his sub- 
ordinates which the district or divisional officer acquires, is invaluable as a check upon coimp- 
iaon That this supervision could be adequately exercised by a stationary Judge, to whom 
r&ersQUfd inspections would he seldom possible, and whose knowledge of his subordinates would 
he eh&flyj obtained from a perusal of the records of their woik, is lightly held to be impossible 
not ^ou]^hy^evj®y fc eyecutive officer but also by many judicial officers of experience The change 
advocated if the memo^aluffts would thus, so far from remedying any existing &rH, .involve 
the "sacrifice of ifce valuable protection against misconduct and Abuse of magastemai powers 
which the present system affords 

11 It is, however, <tn rfce effects upon-'themaanrtenanee of -order and the general seemity 
that the pioposal to divest executive officers of all magisterial authority appears to this 
Government to be open to the gravest objections Reference hcas -already been made to the 
Abaetyoq in the memorial of any allusion to the manner in which, under the proposed scheme of 
^^paonted executive and judicial functions, the important duty of preserving the peace and 
it^sturbanfles would 'be unerased, and it has been suggested that this omission is due 
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to want of knowledge on the part of the distinguished legal authorities who have supported 
the memorial of the real conditions of Indian administration Similar want of knowledge, 
however, obviously cannot exist in the case of Mr* Dutt, and it is accordingly not surprising to 
find that that gentlemans demand foi the severance of judicial and executive powers is limited 
by the admission that in no less than seven districts m Bengal the separation is not desir- 
able * J Mr Dutt*s reasons for this view are not explained, but are sufficiently obvious and 
his conclusion seives m itself to refute the justice of the memorialists* demand for the 
u complete separation of all judicial and executive functions 99 m each piovince in India The 
fact is, as Mr Dutt*s admission shows, that the question whether the Government can afford 
to weaken the hands of an already numerically weak executive in favour of the attainment of 
theoretical judicial impartiality, can only he decided with reference to the conditions prevailing 
Whether the memorialists'* ideal — a system in which the judiciary and executive should be 
entirely distinct — constitutes even theoietical perfection in an onental country wheie long 
tradition points to the concentration rather than the distribution of authority, need not be 
discussed The practical question to be considered is this, whether, looking to the actual 
conditions of the country, the time has come when the maintenance of a strong executive is 
no longer essential, and when the preservation of order and the stability of the Government 
may be safely entrusted to the instinctive good sense of the people themselves The experi- 
ence of this Government answers this question with a decided negative The Fax Bntanmoa 
is not, as the memorialists appear to hold, self-existent, but is maintained largely by the 
imremitting exertions of the handful of Europeans whom it is now proposed to deprive of their 
magisterial powers Even in this Presidency which has been longest under British rule and 
is one of the most orderly and peaceable in India, subteiranean explosive forces from time to 
time produce sudden and startling events Within the last two years in the quiet district of 
Tinnevelly, where the pacifying influences of various missionary societies are more widely 
spread than anywhere else m India, one large section of the population rose against another, a 
town was sacked, villages were burnt, and men, women and children weie murdered. The 
rising had to be put down by the district officers with the aid of military force, and a large 
body of police lias been raised, and must for a considerable time be quartered in the disturbed 
area, 4 to ensure order In another peaceful district a self-styled incarnated god, promismg_an 
earthly paradise and the overthrow of British rule, attracted thousands to his standard and 
commenced his ^ reign by the murder of two of the police The Collector and District Magis- 
trate aided by bis executive officers only succeeded m capturing the impostor and dispersing 
his followers by the promptest action and at much cost of Me Three years earlier the ordi- 
narily tranquil districts of Madura and Coimbatore were the scene of grave disorder, caused by 
a popular rising against a formidable caste of hereditary thieves and watchmen » arson and 
other crime ensued and the powers of the executive were taxed to the utmost to restore order 
Again, the peace of the Malabai district has within the last decade been twice disturbed by 
fanatical outbreaks, both involving bloodshed Nearly five years have elapsed since the last 
outbreak m 1896, but experience shows that these disturbances are liable at any moment to 
recur, and in the present year it was found necessary that the permanent Collector and 
District Magistrate, who was about to proceed on furlough, should remain by the side of his 
successor until a critical time had passed, to be ready with his aid and advice if trouble arose* 

1 £ But it is not only by such notorious instances as these that the necessity for the main- 
tenance of a strong executive, armed with the fullest authority, is pioyed Ignorance, pioverty, 
the influence of religious or caste piejudioe, and even heieditary training all constitute an 
ever-present menace to the maintenance of order among the lowei classes of the population 
How constant is the danger to which the public security is thus exposed, and how unremitting 
the efforts necessary for the preservation of tranquillity is well illustrated bv the experience of 
one of the officers whose opinions aie enclosed with this letter Mr Bradley, as the result of 
5^ years* work as Collector and District Magistrate, is able to point to no less than four 
occasions upon which serious danger to the peace of the distrust of which he held charge was 
only averted by the promptest use of his combined executive and magisterial authority 
Mr Bradley*s experience is not unique, and many officers whose views are not on record could 
bear similar witness to the conditions under which the work of administration is earned on 

18 Apart, however, from what may be regarded as the difficulties inevitably attending 
the maintenance of order in this country, there is another circumstance which rendeis it, m 
the opinion of this Government, a wise precaution to maintain the authority and influence of 
the district officers unimpaired Mr LePanu has, in his minute appended to this letter, 
alluded to the danger to the public security foreshadowed by the constant growth of political 
agitation, and its extension even to rural tracts The recent abortive attempt in the Bombay 
Presidency to combine against the payment of land revenue is not without significance When 
it is remembered that almost the whole of the land revenue of Madras, between 500 and 600 
lakhs of rupees, is collected for Government by village headmen whose average pay is about 
Bs 8 per mouth, and is earned to the treasuries by village messengers whose pay is ordinarily 
not more than Bs 4 per month, it is obvious that movements similar to that which has taken 
place in Bombay would need the closest attention That there is any immediate likelihood in 
this Presidency of such an agitation, His Excellency the Governor m Council would be loath 
to think nevertheless, the possibility that, as political associations of various kinds extend .and 
ramify, the effoits of agitatois may be turned in this direction cannot be disregarded 

14, In expressing his conviction that the proposed separation of executive and 
magisterial authority is incompatible with a proper regard for the maintenance of the pubho 
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secutity, His Excellency the Governor m Council is influenced not only by the almost universal 
opinion of officers of experience in the general administration, but also by actual observation of 
the results of the measure of separation which has alieady been effected in this Presidency It is 
now some ten years since this Government, in connection with a scheme for improving the 
revenue administration, by relieving Tahsildara of their magisterial work, obtained the sanction 
of the Secietary of State to the establishment of a large numb 01 of stationary Sub-Magis-* 
trates to whom has been entrusted the bulk of the magisteiial work of the Presidency, and 
whose duties are entnely judicial The new arrangement, which was brought into force m 
October 1892, lesulted in the establishment of stationary Sub-Magistrates in 108 out of the 
165 faln kfl m Madras For some years after the introduction of the new scheme no occasion 
arose for reviewing the effects upon the general administration of the radical change thus 
introduced In 1 899, however, in connection with the senous disturbances which occurred in 
the TmneveUy district in that year, the attention of Government was attracted by the 
complete failure of the district authorities to foresee the trouble which was brewing, or even to 
recognize the gravity of the situation after the disturbances had actually broken out His 
Excellency the Governor in Council was led to suspect that, apart nom any peisonal 
shortcomings of the district staff, the failure to discern the widespiead unrest which prevailed 
in the district was, at any rate m some degree, attributable to the diminution, and practice! 
withdrawal of the leBponsihility for maintaining the peace of his taluk formerly imposed upon 
the Tahsildar This suspicion was confirmed by the opinion expressed by Mr Haxnmick, the 
Special Commissioner appointed to enquire mto the Tmnevelly disturbances, in paragiaph 
77 of his leport, a copy of which was forwarded to the Government of India with my letter 
no 2018, dated 12th December 1899 Mr Hammick observed that the absence of warning 
of the threatened outbieak was attributable partly to the defects of the present system, under 
which neither the Sub-Magistrate nor the Tahsildar can be m complete touch with the pi ogress 
of affairs m the taluk, the former, because, as a stationary officer, his acquaintance with 
affairs around him is confined to knowledge acquired fiom the cases which he tries and from 
police reports, the lattei, because the severance of his connection with the police and the 
weakening of the control which as Taluk Magistrate he formerly exercised over the Village 
Magistrates leave him in practical ignorance of the state of crime m his taluk Impressed by 
the seriousness of the evil thus disclosed His Excellency the Governor in Council caused 
inquiries to be made, with a view to ascertain whether the mtrodution of the stationary Sub- 
Magistrates' scheme had in other districts been attended by similar effects The result of 
these enquiries was to elicit the practically unanimous reply, that while the general standard of 
efficiency of the subordinate judicial tribunals has doubtless been improved by the establish- 
ment of a sepaiate class of Magistrates, whose time is wholly devoted to judicial work, the 
change of system has probably exercised a prejudical effect on the detection of crime, and 
has certainly diminished the safeguards which formerly contributed to the general 
maintenance of order Experience shows that the tendency among the stationary Sub- 
Magistrates is to withdraw themselves from all connection with the police,— to assume, in fact, 
the position of “ Sessions I udges in miniature/' — with the result that the police are now 
left much more to themselves during their mvestigations than was formerly the case For a 
fuller discussion of the effects which have followed the practial withdrawal of the subordinate 
magistracy from control over the police, I am to refer to paragraphs 14 to 18 of the opinion 
recorded by Mr Hammick, the permanent Inspector- General of Police in this Presidency* 
which is enclosed with this letter 

15 But it is m regard to the prevention of crime and the maintenance generally of the 
authority of Government that the division of functions has been attended by the most 
unfortunate results The difficulties which the district authontes experience under the present 
system m watching and controlling the tendency to crime and disorder among the people- 
under their charge, are borne witness to not only by every^exeicutive officer* hut~hy -Others /the?- 
impartiality of whose conclusions oannot be impugned* Mr. Justice- Benson, the Judge ^ of - 
the High Court, upon whom fell chiefly the duty of hearing the appeals presented in connection 
with the Tmnevelly disturbances, has stated his opinion that the riots might have been prevent- 
ed, or at least minimised, had not the superior Magistrates been hampered by the change of 
systetu which has made them dependent fox then information upon stationary Sub-Magistrates, 
divorced from all concern with the general administration The Inspectoi - Genei al of Begis- 
tration, the Hon'ble P Bajaratna Mudakyar, as the lesult of an intimate acquaintance with 
the conditions of native society, both official and non-official, has recorded a similar opinion 
He points out that while the preservation of older and the maintenance of the authority of 
Government cannot he adequately performed by the stationary Sub-Magistrate, the withdrawal 
of magisterial powers from the Tahsildar has so diminished the influence of that officer that 
it is impossible for him to turn to piactioal use the knowledge of affairs in his taluk which he 
acquires during his constant tours In his opinion what is required is that the Tahsildar, 
who is now^egwlod as a mere “ Head Bevenue Inspector," should he replaced in his position 
as the respoiisftfle.head of the taluk, and should be vested with the full authority which is 
necessary for the discharge of his public duties 

16 The consensus of opinion thus expressed had, at the tune when your letter no 621, 
dated'S 1st of March 1900, was received, led His Excellency the Governor in Council to take 
into consideration the question of restoring to TahBildars so much of their magisterial authority 
as would rounder it possible to impose upon them fdj responsibility for 1 the maintenance of order 
m their taluks In view of the wider discussion set on foot by the memorial to the Secretary 

i he Government, while convinced that some 'alteration bf the existing system is 
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inevitable, Has deemed it beet to defer its decision for the present, merely directing that in the 
Tinnevelly district, where the necessity for better provision for the maintenance of peace is 
urgent, steps should be taken to utilise to the fullest extent the powers for the prevention of 
crime which the Tahsildars possess 

17 From the results which have thus followed the separation of executive and magisterial 
Emotions in the lower grades of the service, it is possible to gauge with some accuracy the 
probable effects of the complete separation foi which the memorialists contend Greats 
precision of law and of technical procedure would doubtless result from confining the trial of 
cases to the hands of officeis vhose whole time would be spent in judicial work The statistics of 
the past five years do not, however, disclose any urgent necessity for improvement in this 
direction, on the contrary, they show that, judged by the appeal test, the decisions of 
District and Divisional Magistiates are hardly more liable to error than those of the Sessions 
Judges On the other hand, the weakening of control over the police, the withdrawal of the 
magistracy from all intei est in the detection of grave crane, and the general loss of touch 
between officials and the people — drawbacks sufficiently senous when they affect merely the 
internal organization of a taluk — would, if extended to the larger sphere of the district, 
constitute a senous drawback to good administration The fear that the diminution of the 
powers of executive officers will affect their general authonty is scouted by the memorialists as 
imaginary nevertheless, experience in the Presidency shows it to he well-founded More than 
one officer, in co m m entin g upon the results of the introduction of the stationary Sub-Magis- 
trates, scheme, has pointed to the difficulty which Tahsildars now experience m enforcing orders 
issued by them in an executive capacity, in connection with suoh matters as the adoption of 
sanitary precautions on the occasion of large festivals or on the outbreak of epidemics That 
the deposition of the Collector-District Magistrate from his present place as the executive and 
magisterial head of the district would be followed by similar loss of power, hut on a far larger 
and more serious scale, cannot be doubted nor can it be denied that such a weakening of 
authonty — of “prestige,” to use the somewhat vague term employed by the memorialists — 
would add enormously to the difficulty of the task now undertaken, in this Presidency, of 
carrying on the general government of nearly forty millions of people by means of a superior 
staff consisting only of some 160 covenanted officers and 100 Deputy Collector-Magistrates 

18 But, it may be asked, if the emphatic views thus expressed are well founded, how 
does it come about that the demand for the separation of executive and judicial functions is 
supported not only by a considerable body of native opinion, but also by the lawyers of distinc- 
tion who have subscribed to the memorial ? In regard to local opinion the explanation appears 
to this Government to he simple The Congress party, under whose auspices the movement 
for separation is mainly conducted, consists largely of vakils, to whom the idea of effecting a 
complete severance of the judiciary from the executive staff is attractive not only on theoretical 
grounds but also because the employment of a large number of additional Magistrates and the 
establishment of new stationary courts would open out fresh fields of employment to a profession 
already overstocked, and would thus produce material advantage to themselves and their class 
Others, m whose case no suoh personal considerations exist, are doubtless prompted by a desire 
to bring Indian methods of administration moie dosly into line with those prevailing in 
England They ignore, however, the feet that the Indian district and its adnoomstratiou have 
really no counterpart in England, the nearest analogy to it being found m the French 
'department* and they fail to see that to comply with their demand would be to render the 
Indian system even more 'unenghsh* than it is at present, and to place the district officer in 
a position almost exactly similar to that occupied by the French g Pr4fet * On the other hand, 
the support lent to the movement not only by the high legal authorities who have signed the 
memorial, but also by some of the Judges of the local High Court, is not mmatuial Then 
experience is mainly confined to the Presidency towns, and embraces little or no knowledge of the 
actual conditions prevailing in the mofussil It is, therefore, not a matter of surprise that they 
ignore the need for a strong executive, and fail to realise the important principle that m proportion 4 
as it is necessary that the executive should he strong, so is it necessary that it shonld be invested 
with the power of repression by judicial methods as apart from brute force That the High 
Courts themselves, with all their dependent judiciary and legal paraphernalia, the revenue of the 
country, and even the maintenance of British rule itself, depend upon the constant exertions, 
supervision and control, of a scanty body of civil officers, who aie scattered throughout a great 
country, and who to perform their varied duties with efficiency must be invested with varied 
powers, is probably realised neither by Judges or ex-Judges of the High Courts, nor by any one 
else who is not in touch with the actual executive Government of the country 

19 Finally, with reference to paragraph 6 of your letter under reply, I am to state that, as 
has already been mentioned in paragraph & of this letter, only one case has during the course of 
the last five years come to the notice of the Government or of the High Court m which the present 
system of combined functions can be held to have led to the introduction of executive considera- 
tions into the disposal of a judicial inquiry The nature of the case in question, which is alluded 
to by Mr Justice Shephaid and Mr Justice Benson in their minutes attached, is sufficiently 
explained by the appellate judgment of the High Court printed on page 8 of the enclosure to 
this letter That the accused m this case was subjected to inconvenience and hardship by the 
mtxoduction into a simple judicial inquiry of a general discussion as to the manner in which 
a large distillery was conducted, cannot be denied, and the failure of the Collector and District 
Magistrate to take notice of the impropriety committed by the Sub-Magistrate was undoubtedly 
open to adverse comment The matter did not, I am to observe, escape the attention of 
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Government at the time The explanation of the District Magistrate was called for and 
considered, with the result that Government found itself obliged to concur in the stiictures 
passed by the High Court The fact that a judicial inquiry, connected with the case in 
question, was then pending, and remained for a considerable penod mb judiee , alone 
prevented Government from endorsing in a formal order the censure already passed by the High 
Court The circumstances of the case, nevertheless, appeal to His Excellency the Govemoi 
in Council to lend little support to the memorialists' contention They point not to any 
deliberate intention on the part of the district officer to subordinate the administration of 
justice to the mteiests of an executive department, but rather to a peisonal error of judgment 
which any system might admit The incident no more warrants a general condemnation of 
the existing methods of administration than would the judicial errors mentioned by Mi 

•Page 27 of the enoloeure to the letter LeEanu* supposing, for the sake of argument, 

^ that his view of those oases is correct, wanant a 

condemnation of or a radical change in, the present judicial system 
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Appendices XII and XIII- 

Miwutbs dy the Members op the Board of Revenue. 

Minute by the Pint Member of the Board of Revenue ( The Flon’ble Mr J THOMSON) 

The existing grievance is declared by the memorialists to be the combination of judicial 
and executive functions m one offcial The judicial functions m view aie those of tlie Magis- 
trate, the executive those of the policeman or of the public prosecutor , the official who at 
present unites them and against whom the attack is dneoted is the District Magistiate The 
remedy proposed is a full and complete separation- c ' So long as Colleotor-Magisfciates have 
themselves the power to ny or to delegate to suboidmates within their control cases as to wMoh 
they have taken action or received information in (their) exemtive capacity, the admim&tiatnm 
of justice m India is not likely to command complete confidence and respect " 

2 Eight reasons are assigned for the doctrine. The fir^fc means that the same person 
thould not. be pr< secutjr and Judge, the secoud that the Judicial officer must, be without all 
knowledge save wh it comes to him m comb, while the District Magistrate must have and hear 
much extraneous thezeto » the third, fourth, fifth and sixth concern the want of time with the 
Distuct Magistiate for Judicial work, the consequent neglect of it, the bias in favour of lus own 
views, measures or opinions which operate unjustly against those adversely affected, the seventh 
the necessity that courts should be stationary , and the eighth maintains as a general thesis, that, 
in fact, the people suffer under the present system, and the tribunals suffer m esteem even when 
miscarriages of justice do not result 

The whole is enforced with the declaration that judicial work is expert work and requires 
special tiaiaing- 

3 The objections the memorialists suggest to their proposals are that the existing system 
works well in fact and is not responsible for its defects, that it is a necessity for the due main- 
tenance of authority, and that the substitute proposed would be expeusive 

4i Item [n) m Appendix A conveys the following lmpiessiona . — - 

(а) The Distant Magistrate apportions to his subordinate magistracy all cases arising 

m his distuot 

(б) Government directly and through its subordinate executive attempts to unduly 

influence or to intei feie with Judges and Magistrates. 

(0) Tl»e District Subordinate Magistracy are liable to direct orders as to dealing with 

particular cases and cannot afford to be independent in. judgment 

(d) Even the District Judges are liable to harassment by Government if their judg- 
ments and proceedings do not meet with the approval of the Distuot Magistrate 
or his snpeuors 

5 His Excellency the Governor-General in Council desires to be mfoi med— 

(1) How far the combination of executive and judicial functions m the same hands 

actually leads to abuse f 

(2) Whether there is any particular evil to be remedied , 

(3) If so, of what nature and degree 

6- Ir the cases of misconduct set forth m the memorandum are facts and common products 
of the sybtem at work m Bengal, and if the District Magistrate there uses his subordinates to 
registei his judgments and does not leave them free to arrive at. their own, then unquestionably 
a remedy is called for But on the consideration that I can give the o&ses they seem to 
evidence faults of the individual officer rather than of the system and to require treatment 
accordingly The latest — the Saran case of the cuirenfc year— arose by men being allowed to 
discharge offices which neither yeais, nur experience, nor perhaps natural parts, fitted them to 
fill Apparently, too, in that case the sense of justice was as defective m the district judicial 
as in the executive chief officer Still, if in Bengal the whole magisterial work of a district ib 
concentrated in the District Magistiate and is appm turned and directed by him individually 
instead of each Magistrate of whatever class having his assigned local jurisdiction wherein he 
is guided by the laws' provisions as to powers and procedure, theie seems little room foi ques- 
tion that the District Magistrate's initiative is much too considerable, that there must be a 
tendency towards preconception m cases, and that present arrangements should be altered so as 
to correspond wLth Madras practice where the District Magistrate knows of little save the 
grave crime of his district till made aware of it by the copy of the calendar submitted by the 
Lower Court in each case 

7 On the first matter of reference by the Government of India I would say that the 
combination ns opeiaUve m this Presidency is neither abused nor leads to In this 

connection one can cite only his own experience and observation. As a Subordinate Magistrate 
£ never iu my recollection reoeived any order, Hints or direction fettering my individual 
judgment; on the contrary when in perplexity and seeking counsel the invariable instruction 
was that l must judge for myself As a Divisional and District Magistrate I did not find 
that the control and direction which the law imposed on me involved the slightest interference 
with the freedom of the Subordinate's judgment. Errors, wilful or otherwise, in piotedure, 
in the estimation of evidence and in finding, fell to be corrected as they occurred and when 
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discoreied and such rales of general conduct as would govern ally court, pnmeh prevalent 

cattle-lifting heavily, to ti eat matters newly made offences lightly, would issue when the/ 
seemed lequired. Oi what other use is authonty, and do these memorialists lmagioe that a 
Magistrate is born and not made’ A perfectly cleai line divides eueb instruction from hints, 
orders oi directions that do not leave the Magistrate a free agent for the purposes for which he 
was appointed a Magistrate , and I distinctly assert for myself and claim it for tne Madras 
Service as a body that the allegations made by these memoualists of intimidation of, undue 
influence o^er, direct orders to, fettering free judgment, the suboidmate magistiaoy, so fai as 
this presidency is concerned, are absolutely without foundation And X will supplement the 
statement by declaring that the Subordinate Magistracy, taken as a body, are characterized by 
no obsequiousness nor by any desire topeivert justice with any idea that they would thereby 
oommend themselves to their super 101 s They aieand are meant to be thoroughly independent 
Judges 

8 Misconduct of the nature uuder consideration by executive officers other than the 
Dibtnct Magistiate is a secondary mattei in these papers, but if the case holds as against the 
District Magistrate it must hold against eveiv offuer similaily empowered Theieis therefore 
no escape iioma thorough clearage and sep i ration if the indictment is held proved. It can- 
not he assei ted that all Tahsildar-Magistrafces and Deputy Collector-Magistrates are faultless i 
in the interaction of their dual powers, but any such abuses are certainly fai rarer now than 
they were at one time and I believe rare altogether when the total woik transacted is regarded* 
All such faults or shortcomings are not in the system but in, the individual, and the superior 
authonty exists to check them 1 1 li open cufcehenes, a free piess and vakils, petition- 
writers and theschoelmister everywhere no^ppocant officer can cover his misdeeds for long I 
am concerned to say only that abuse of the double powers m the same officer is not a feature 
if the administration of justice iu the lower magisteiiol courts m South India any moie than 
in the highei 

9 The institution of Stationary Sub-Magistrate Courts in this Presidency was intended 
by their proposer to set the Tahsildars free to attend to their pxopei revenue work and to 
relegate the Taluk Senstadar Magistrate to his pioper account duties The Stationary 
Magistrate was intended for revenue as well as magisteiial work when the former could have 
time given it. Government m accepting the piopo^-al demented the separation of duties as very 
widely demanded on good grounds The allegations of the time lefleotung on the Tahsildar- 
Magistiat* were that parties weie unnecessarily d tagged round the Tahsddar’s charge while 
ho went on cuccnt and accordingly abandoned their causes and enabled the Sub-Magistrate to 
dear his file by dismissing them for default of appearance The result has been, piacfcically, 
a sepal a ti on of judicial and exeoutive functions in the Taluks where a Stationary Sub-Magis- 
tiafce has been appointed , foi they veiy seldom do any revenue work and the Tahsildar is 
debarred from doing any magisterial 

10. At the time I did not regard this sepaiation as either necessary or expedient, what 
was requued Wris more woikers and smaller chaiges, not a division oi. the total work accoiding 
to its kind My opinion was that the administration of justice would not be advanced by 
placing men within four walls and setting them to “ weigh 99 evidence , for however well it 
may sound to pro Jana that a Judge must know nothing except what is tiansacted accoiding 
to law inside his court-house that method of arriving at truth so as to shield the innocent and 
punish the guilty does not commend itself to the law-abiding of this country, nor, I think, to 
many o£ those charged with the maintenance of peace ancL order The upright Magistrate who 
knows the people under his charge, their factions and peculiauties, the evil and well disposed 
among them, will not be likely to have his court converted into a machine and himself made a 
tool of to cause annoyance or disgrace to the enemies ot complainants The outside knowledge 
to be gained by a Revenue officer moving among his people is ot extreme assistance in assessing 
the real value of evidence recorded on paper— of which there seldom is any lack— and the prime’ 
Magistrate is'the one who know which side of a stoiy deserves credence. The one who does 
not know is placed as Burndan’s ass and when he chooses which he will stand by is as likely to 
be wrong as light 


11 Such opinions are heresy to the lawyer and the vakil The Stationary Magistrates^ 
Courts are a satisfaction and convenience to those whose business is “ to wm ” their “ cases. 
For petty oases, wheie theie is no room for two opinions, nothing is to be said against such 
couits, rather the contrary In assuming their actual worth howevei the occasions on which 
they aie put to a real test fall to be considered, I have not heard any experienced native officer 
commend them The experience end knowledge of the people and then affairs, gained by 
practical— exeoutive— work among them, will fittingly supplement what parties and vakils 
choose to put on the judicial iecurd and will prevent many false cases from being filed at all. 
I have therefore nevei ceased to considei that this separation of functions that was made was a 
mis take, and committed at the end of the scale least able to sustain it The inconveniences ox 
a circuit court, which could not always be certain of fulfilling its cncuit engagements, were no 
doubt considerable, but could have been much deoi eased if moie foiesight and consideration had 
been exercised m the fdawuug of wokfe and the ranges reduced in area. 


12 The men that became Stationary Magistrates and were not already marked down for 
promotion by the Collector too frequently found themselves stranded in their courts. Some 
are still there after eight years The longer they ate severed from revenue worfc the more 
difficult it is for them to return to it; the only piomotion for them mthe district is to a 
TahsiL. If the division of duties becomes absolute, there seems nothing for these Magistrates 
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to look forward to save to be Deputy Magistrates and the number of such would be very 
small in comparison They would be useless as Distnct Munsifs without any cavil court 
experience It could hardly be expected therefoie that men, both able and honest, would care 
to he made Sub-Magistrates If they could still look to the Distnct Collector for piomotion, 
and if subserviency to that officei is a featuie of the piesent condition of things — as it is 
not — the pioposed change of system would do nothing to remedy it 

13 Furthei it would be utteily impossible to place "the Distnct Judge in change of the 
magisterial work of the distnct , he could not attend to both it and his civil work , nor could he 
from a fixed station adequately supeivise it and his subordinates If he becomes a penpatetic 
officei, he is m woise case than the Distnct Colleetoi, for his civil and sessions woik 
must suffer The tracking down and punishment of dime aie not open to the leisurely 
methods of disposal that characterize civil justice And if the Distnct Supeimtendent of, 
Police is to be the Distnct Judge's instrument for the prevention and detection of crime 
wherein will the Judge differ fiom the Magistrate? If he is to be a less efficient 
head of the magistracy, why should the piesent head give place to him ? Who is to be 
lesponsible when nots bieak out 01 disturbing elements are seething ? As things 
stand at present the Distnct Magistrates' uses and functions aie clear and readily 
available when and as occasion auses, he is as much subordinate to the Sessions 
Judge as is nec&saiy to secure that he acts within the law while discharging the duties con- 
fided to him, given that he is fit personally to hold the office by character ability, tempera- 
ment and experience, it is difficult to see what improvement in admuustiation is called for or 
feasible The whole matter, viewed on these papers or otherwise, becomes a question of the 
fitness of the individual officer I can only say that my experience points to no evil of any 
nature or degree that requires a remedy, and I do not see any possible change that could be 
devised that would not be a change for the woise 

14 It is not strange that men of the highest judicial rank and talent whose business it is 
to discover and conect abenations of the lower comts, should, when a question of this soit is 
mooted, let their mmds dwell on the shortcomings oi positive misconduct they have had to 
remedy The total of good work done, and the natural or necessaiy percentage of bad there 
must be m every system, are then apt to be foigotten I venture to think that a contrasting 
survey of the magisterial files of to-day and of twenty years ago would affoid conclusive giound 
foi holding that the desire to do justice and the training to effect it have conspicuously m- 
cieased Conversion of the magistracy into a puiely judicial body will no doubt reduce the 
necessity foi revision by the higher courts , will it bring moie substantial justice theiewith ? 

15 Prestige and authority ought to have respect m proportion as they deserve it I con- 
fess that I regard the whole of this clamour over the separation of judicial and executive 
functions as only part of the progiamme to reduce existing authority, and the authority of the 
European in chief, m order to throw more powei and control into the hands of the class t hat 
live by the law and litigation , and I think that the country itself has no notion of any ailment 
nor any desire to be more vaJbl-ridden that it now is 

P S — The observations of the Hon'ble Mr Nicholson on the undue influence brought to 
bear on the magistracy by departments interested in adding to the revenue by vigorous appli- 
cation of departmental laws, if in undue prominence m the present connection, indicate the 
readily available remedy The sympathies of the sub-magistracy are frequently with breakers 
of such laws as govern Salt and Forests, and lenity becomes an injury to both the individual 
and the State In such case it becomes the duty of officers of the departments concerned to 
endeavour to have the law respected But no Distnct Magistrate, worthy of his office, will 
allow the judicial Jmdependence of subordinates to be attacked or then judgments contested 
without adequate grounds I see such giounds fiom time to time 


Minute by the Second Member of the Board of Revenue (The Rouble Mr W I E 

LJSFANU) 

The minute of the First Member of the Board, the Hon'ble Mr, J Thomson, exactly 
expresses my opinions, so fax as it goes 

As to the two questions formulated by His Excellency the Governor-General in Council I 
would state that — 

Firstly } m my personal experience of thirty-five years' service, I can recall but a single 
instance, in this Presidency in which the “ combination of executive and judicial functions m 
the same hands has actually led to any abuse ", nor do I think that there is (t any practical 
evil, of any nature oi degree, to he remedied " 

The smgle instance to which I refer was that of the notorious Salem not cases, and no 
change in the law could prevent a repetition of that scandal No law can provide against the 
poisoning of the fountain of justice from its very source to the sea, and I cannot conceive the 
possibility of a recurrence of the extraordinary combination of forces of every rank, which 
famished the British name m India with that indelible stain 

*' X might add that I cannot remember a single case of the kind referred to in fcny fart of 
Eapa outside the limits of the Bengal Presidency 

Secondly, as to “considerations on the other side which must be set off against such abuses 
* { as may have occurred, and which tell in favour of retaining the present system," I would 
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quote, fas est ah hoste docen , the words of the late Mr Manomohan Ghose, who was the 
guiding spuit of the piesent agitation — 

“ Justice was never better administered, and life and property were never more secure, in 
the history of India, than the} aie at the present moment Even the masses of the people in 
Bengal, with whom 1 c ame daily m contact, have learnt to appreciate the blessings of a pure 
adimnistiation of justice ** 

This opinion of a Bengali vakil, who was the leader of the native bar at Calcutta, is endorsed 
by a Bombay vakil of such eminence as the late Mr Maneksha J Taleyar Khan, who “ begged 
to add his testimony to that of the great native lawyer Mr Manomohan Ghose, that there 
never was a tome, dunng the last three or four centuries, when justice was so well administered 
m India, and when the people were so well satisfied with it They were dissatisfied about other 
matceie, with the executive foi instance , but, so far as the judiciary weie concerned, they were 
absolutely satisfied both with the native, and the higher European, Judges who supervised the 
natives, and tbs was one of the greatest claims of England to the gratitude of Indians " 

This was also the opinion of Sir Saiyid Ahmad, who held that, “of all the innumerable 
blessings of the British rule, the one my countrymen esteem most is justice 33 

A system which has called forth such encomia from native gentlemen of et light and lead- 
ing" can hardly be consistent with “ seiious mischief 33 } “ giavest stigmas ", “incalculable 
oppiessions 33 and “ many judicial scandals 33 to quote the hystencs of the memorial 

The Government of India ask, between the existing system and the proposed modifications 
“ on which side the balance of advantage hes 33 I have no hesitation m plumping for the pre- 
sent system, which should not be meddled with unless Government wish to weaken the hold of 
law and order on the Indian soil, to lower the standard of administration, to hand over the 
country to the fanatic and agitator , and to pave the way for another power to reap where we 
have sown 

I must admit that the indictment contained in Mr Manomohan Ghose s memorandum 
gives cause for reflection Even after making all deductions, which seem justified in the light 
of Sir Charles Elliott's examination of these cases, there remains a residuum m which bias, 
want of discretion, and what is commonly known as “ Bahadunsm 33 cannot be explained away, 

I do not think that any of these cases would possibly have occurred m this Presidency It is, 

I think, an established fact that education has made more progiess in Madias than elsewhere 
In no part of India has the English language obtained such currency There are trained vakils 
everywhere, the telegraph and the railway are generally accessible, every act is watched with 
jealous, and often malignant, eyes , the right of appeal and transfei is so generally known and 
used , Government acts so promptly on anv complaint of oppression, and calls for explanation 
even when an alleged abuse is first challenged either m the English ot the vernacular press , 
there is such a general absence of Bahadunsm , officials are so generally accessible , and the 
spirit of the public service is so good, that I cannot conceive any abuse oi powei, such as is con- 
templated m the memoiandum, progressing fiom conception to execution without being at once 
checked by the veto of superior authonty 

While conceding that there have been instances of an abuse or straining of powei, as 
pointed out elsewhere, I would fiist ask what percentage these cases bear to the millions of 
cases decided, in the last thirty-five years, with justice and decency If , as I think, the per- 
centage would be represented by a very*remote decimal point, then I would say that these aber- 
ationsjjare due to human weakness — an element which would he found in any, the most utopian, 
reorganization , that they are not the results of the existing system, and are, in fact, due to a 
personal equation, which can never be eliminated, 

I would not for a moment be understood to argue, or adnut, that my brother aviUans ul 
B engal enjoy a monopoly of indiscretion A prion their work should be a mirror for the rest 
of India, as Bengal has generally received a larger share, judged by competition results, of the 
best abilities of the services than has been vouchsafed to the sister Presidencies It may he 
worthwhile to consider whether there are any special grounds which have determined the preci- 
pitation of disfnn tang elements m the tracts favoured by the activity of the late Mr Manomo- 
han Ghose 

I think it possible that a prestige, which has always attached to the Bengal service, may 
have had somewhat intoxicating effects on certain weaker vessels On the lare and privileged 
occasions on which the Ismaels happen to foregather with the Jacobs of the sei vice, the for- 
mer cannot but be sensible, occasionally, that they are not of the pdiS tendre of which the 
lattei are composed In some small degree this feeling of superiority may have had a tendeny 
to dictatonsm, to an impatience of contedictxon, and, certain manifestations of self-will, which 
have occasionally thrown discredit on a branch of the semce which, as a whole, is no doubt 
free from those faults, and lias always fumised members ready to see that justice was done 

Thesis, however^ ^ another matter on which I do not speak from actual knowledge, but 
regarding which 1 believe thht I am more or less correct , and which has, perhaps, gfyon room 
to the enemy to bT^heme. • ~ 

I may, en po&sanl, observe that fiere m Stadias, and, I think in Bombay, the authority of 
the District Magistrate over the police is" a quantify so* small, so almost impalpable, that it may 
be neglected The Madras Police had the good fortune to be organized, after the Mutiny, by 
the late Six William Robinson. It was then, and unfortunately is no longer, officered exclu- 
sively, as fea as I can recollect, from the commissioned ranks of the army It had its full 
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chain of officers reaching up from the districts, through the Deputy Inspector-General, to the 
Inspc ctor-Genei al, and the whole force was peimeatedhy an esprit de corps, aspmtof hightiadi* 
tions and high aims, which enabled it, veiy much to stand alone , and there was no paiticular 
room or need, for the Distiict Magistiate to mterxeie with then conduct of business nor, having 
regaid to the spirit which linked the force together, and the imperiousness of its civilian chief 
would any such tendency to meddle have been productive of good results The police weie 
expected to enforce law and orders, and, being generally very capable of doing it, weie very 
much left alone, as a force, to do then own work , the two services worked together, m loyal 
co-operation, side by side, and hand in hand, rather than in subjection, the one to the other 
On the the othei hand, in Bengal, and, if I mistake not, elsewhere in Northern India, whatever 
may have been the original oigamzation of the police force, the District and Joint Magistrates 
weie held responsible foi the state of crime m their districts, and thus there was a sort of 
encroachment on what aie puie police functions, a sort of overlapping of the woik of two 
departments, which may have led the public to associate the Magistrate with the police 
m a way, and to an extent, which is unknown m Madras In the lattei Piesidency, the 
Magistracy have their duties to perfoim in the maintenance of ordei, though the tendency, 
especially in regaid to pioccessions, is to leave the police to attend to such matters, and hold 
them responsible foi the way m which they do it The Magistrate does not oidmaaily interfere 
in petty details of this kind , but, whenever any senous disturbance is appiehended, he steps 
forwaid, and assumes the responsibility, and the police then act under his orders As regards, 
however, the state of crime m their districts, except when such takes the foixn of public distur- 
bances, ji&urts, Moplah outbreaks, etc , the magistracy of all ranks in this Presidency are not 
held lesponsible, and the police are expected to perfoim their proper duties unaided No doubt 
the police report m certain matteis to the magistiacy , the Superintendent may consult with 
the District Magistrate, and the lattei is kept aware of everything of importance which occurs , 
but the responsibility still generally rests with the police, and the Magistrate does not appeal 
prominently taking any pait in, or exeicismg any overt control, over the police foice I think 
if my surmise as to the state of things m Bengal is correct, that, according to the lights we 
have in this Presidency, it would be bettei if the Bengal piactice weie brought more into con- 
formity with that of Madras Even this, howevei, I say with some hesitation, as theie may 
be circumstances, unknown to me, which lequire the adoption of a diffeient Bystem in 
Bengal 

On the other hand, I am not altogother sure that the District Magistrates hold his proper 
place in this Presidency I am not sure that it would not be better if he had more authority 
over the police than he has, and if it were more clearly enforced in jractice, as it is laid down 
m theory, that the Superintendent of Police is the assistant of the District Magistrate with 
some strong men this is the case, and the police take their pioper position but, with weaker 
men as District Magistrates, the Superintendent is apt to rebel against control, and to look to 
his police chief to support him in ignoring the District Magistrate There has been some 
slight improvement in this matter in later years, m so far as the journals of the Police 
Superintendents, which go to the Inspector-General through, and with the remarks of, the 
Distiict Magistrate, return through that officer with the Inspector-General's remarks or orders 
Formerly then diaries returned to the Superintendent of Police from the Inspector-General 
direct, and the District Magistrate had no means of knowing what attention, if any, had been 
given to his suggestions Naturally, what he could not demand as a right he would not ask 
as favour, and, unless prepared to enter on an acrimonious correspondence, in which he could 
not be sure of support from Government, the District Magistrate would let the matter 
drop. 

I will quote a case of the kind, which will show how powerless the District Magistrate 
m Madxas is, or was 

During the trial— before Mr Bosanquet, now employed in the Political Department under 
the Government of India — of the famous case m which the Mahant of Tirupati was accused 
of making away with £20,000 worth of gold coins belonging to the temple, the complaint 
against him had been drawn up, and was being prosecuted by, the leader of the local bar, now 
the Hon'ble Sir Subrahmanya Aiyar, Justice of the High Court It may be supposed that the 
most caieful enquiries had been made before this charge was launched, known as it was that 
the Mahant enjoyed the very special friendship of His Excellency Lord Connemara, the 
Governor of Madras, and of Mr J D, Bees, his Private Secretary The Mahant had huge 
pecuniary resources at his disposal, and there is no doubt that these were unscrupulously used 
1 was then District Magistrate of North Arcot, and the Superintendent of Police Bent his 
diaries through me to the Inspector-General I was supposed to know what the police were 
doing, and it was the Superintendent's duty, in a case of such importance, especially as it was 
not a police case, hut a private prosecution, to take no step without my knowledge Now, as 
to what happened, whatever my impressions may be, I do not know for a fact who initiated 
.the step which was taken, whether the Superintendent, or one of his Inspectors, or some other 
* underling I learned from the public press, that the Superintendent of Police had presented 
aii occurrence report, in the middle of the trial, to Mr Bosanquet, representing that the 
criminals before him were not the real criminals, and that the case before him was not the true 
case, agd that, if he would adjourn the case for a fortnight, the police would submit & charge 
sheet, an& put the true criminals before him , * e , an entirely new case would be put forward 
in which, possibly, the Mahant would be eliminated altogether, or the case would be so shaped 
that it would fail against the Mahant, and some unimportant underlings, who would gladly 
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go to jail foi a few hundred lupecs, would be convicted Mr Bosan juet was a veiy young 
Magistrate, and acceded to this leqaest 

We have heard much — flora Mi Manomohan Ghose — as to the interference of the District 
Magistrate with his suboidui lies What I did m the ease was this I told Mr Bosanquet 
that he had a case before him, biought by responsible persons , that he could not throw this 
case aside and substitute an entnely diffeient case for it, that it was his duty to dispose of 
this case, as he thought fit, on the evidence, and if, when it was ovei, b the police chose to put 
another case up before him, he should dispose of that also according to law Meanwhile, 
I ordered him, without further delay, to lesume the hearing of the Mahantfs case, and 
dispose of it 

The result was that the Mahant was committed to the sessions, and theie convicted and 
sentenced to imprisonment, which he underwent I considei that it was absolutely necessary 
that the Distiict Magistiate should have the power to mterfeie as I did, and no District 
Magistrate of less rank than the Collectoi-Magistrate would have ventured to interfere, 
having regard to the relations which existed between the Mahant and certain high placed 
personages 

The action of the Superintendent of Police — whethei his own 01 suggested by his 
subordinates —was a public scandal Without a word to the District Magistrate, and without 
e\ en alluding to the mattei m his weekly diaiy, the Superintendent of Police took a step which, 
if successful, would have led to the acquittal of the Mahant, and the breakdown of the 
greatest cause ctlefoe m the Presidency within the last fifty years 

When the Superintendent of Police sent his next diaiy through me I commented on this 
m very strong language to the Inspectoi-Geneial That was eleven yeois ago, and have 
never heard anything about the matter since, nor, so fai as I am aware, did the Inspector- 
Geneial of Police take the slightest notice of it Had this not been so, it is veiy possible that 
an exceedingly unpleasant case, m which the same officei was concerned m 1899, would never 
have happened 

Such aie the relations between the District Magistrate and the police m Madras I think 
I may claim foi this Presidency that these lelations are not such as to give any cause foi alaim 
as to the two departments woikmg unduly together 

The supervision exeicised by the District Magistrate ovei the subordinate Magistrates is in 
no way calculated to mterfeie with the judicial independence of the latter, or to prevent them 
from arriving at any conclusion which their conscience dictates 

I am m accord with the Hon'ble Mr J Thomson m thinking that the separation of 
executive and judicial functions, m the lowei lanks of the service, by the appointment of 
Stationaiy Sub-Magis hates, was not desirable, and is not altogether a success If Government 
was willing to spend more money on establishment, that money would, in my opinion, have been 
bettei spent m leducmg the charges of the existing Revenue Magistrates, and not in appointing 
an entuely diffeient set of officers for criminal woik Natuially these appointments do not 
attiact the best men, and, in our endeavour to enlist highei legal attainments foi the sub- 
magistracy, we have got men who, though possessing a certain hall maik, not necessarily 
denoting sterling metal, are often meie childien in wordly experience However, in theory, 
and in countries to which such a system is suited, it may be desirable that the Judge should 
know nothing except what he hears m couit, a knowledge of mufassal life, of its springs and 
action, modes of thought, etc, above all, a knowledge of men , such as the executive officer 
accumulates during his official career, is indispensable to the proper administration of justice 
Further, I might say that the Sub-Magistrate or Magistrate who is to know nothing except 
what he heais in court, must be deaf, blmd and dumb, and must have no relations, male or 
female Any one who knows India will understand what I mean 

There is no such thing possible as a Magistrate who knows nothing but what he hears m 
court The Criminal procedure Code requnes that all Magistrates must receive repoits of 
certain kinds, and must pass oiders on them It does not follow that they are prejudiced by 
them The attack, m the present case, howevei, seems to be levelled solely at the Distiict 
Magistrate I do no't quite understand what the memorialists want They want a Distiict 
Magistrate who shall not he a Collector, and appaiently one who shall have no dealings 
whatever with the police This lattei is impossible in the natuie of things, and I think on 
then own showing The District Magistiate must have relations of some kmd with the police 
Even in England the paid magistracy receive reports fiom the pohee and issue oideis on them 
If the Criminal Procedure Code were to be so modified as to pievent the magistiacy, and espe- 
cially the District Magistrate, fiom having any relations with the police, the criminal work of 
the district could not be carried on Is some <e astial body ” to supervise the work of the police 
and take action in the matters specially reserved to the District Magistrate ? It seems to me 
doubtful whether the memorialists wish most to deprive the District Magistrate of his prestige 
as Collector, or to deprive the Collector of his prestige as District Magistrate In either, or b rfch 
caseB, the result — and possibly the deliberate object of the agitation — is to weaken the execu- 
tive Now the executive in India cannot afford to be weakened 

It is not veiy easy to conceive how the fact of the Collector being District Magistiate can 
enable him to abuse his powers as a Revenue officei No doubt Mi Manomohan Ghose has 
given some cases from w Inch such an inf eience might be drawn , but, taking such cases at their 
worst, they ongmted m an abuse 01 an assumption of power, and theie is no legislation which 
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can safeguard us fiom occasional attempts of this kind The errot arose m despite, not m 
consequence, of the system objected to It cannot be too clearly recognized — and it is geneially 
lecogmzed m this Piesidency — .that the Collectoi hat no “ general poweis ” Jin ancient days, he 
had, and his woid was law , possibly a retain to those dayB would not m all ways be a disaster 
It had not occuned to people then to dispute the oiders of the Collectoi they weie geneially 
right, and the petty vakil was not at hand to call them m question On the other hand, nothing 
is moie suited to this countiy than a quick Older, given on the Spot, with the grasp of facts which 
comes from long experience In the absence of sowers of strife, such an oidei, based on natuial 
justice, would be obeyed with geneial satisfaction But thosei days aie past We have codes 
and iule3, and appeals and ^ reviews, and standing ordeis, and telegraphs and vakils The 
Collector has no “ general poweis ” He has only such powers as the law and standing ordeis 
give him I am unable to conceive, in the province with which I am acquainted, any abuse 01 
assumption of powei which would not be subjected to immediate check and levision , nor 
would the fact that the Collectoi is also District Magistiate m any way facilitate the commis- 
sion of abuses When the personal equation comes in, and tempei and indiscretion aie given 
sway, there may be attempts at uiegtOaiities, but the stiong aim of law, of Government, and 
of public opinion would at once nip such efforts in the hud 

The memonalists object to the future prospects of the sub-magistracy depending on the 
favoui or good opinion of the District Magistrate ^ Suiely they must depend on the good 
opinion ot some one, and that some one can, in the fust instance, only be the District 
Magistrate , nor would this objection he weakened if the Distuct Magistrate were not also 
the Collector It is not uncommon for a Magistrate to be removed fiom the commission of 
the peace in England, by the Loid Chancellor Though the Irish Membeis may fmiously 
lage, and the Radicals imagine yam things, it has not occurred to any one to suggest that 
an (C astidl body should be substituted for the Loid Chancelloi 

Peisonally, the Distuct Magistiate m this Presidency does little ongmal magisterial work 
Up to about twenty-six years ago it was an uncommon thing foi a Sub-Magisti&te to possess 
powers higher than those of a Third-class Magistiate About that time they began to he 
invested with second-cLws poweis, and, fox moie than twenty years, this has been the lule 
In those days the Divisional Magistiates had to try all the second-class cases, and the Distuct 
Magistiate had to do the ouginal magisteual work of the f< Head-quaiter division,” unless he 
had an assistant with fust-class powers, 01 a good deal of it Government, too, w as continually 

pressing the Distuct Magistiate- Collectoi to do more original woik, not, generally, with any 
result Subsequently, pleasure of work compelled the appointment of Head-quartei Deputy 
Collectoi s and Magistrates, who lelieved the District Collectoi and Magistrate of the immediate 
chaage of the head-quartei divisions Since then the Distuct Magistrate mactically does no 
original or appellate work A few* cases aie leserved by the Criminal Pioceduie Code, in 
which the powei of disposal and revision is reseived solely to the Distuct Magistiate, and his 
original woik is generally confined to such cases Appellate work, as a luie, he has none 
Appeals fiom second and third class Magistrates aie disposed of by Divisional Magistrates 
Appeals fiom first-class Magistrates aie leserved to the Sessions Judge Occasionally, when 
peculiai circumstances rendered it necessary, the District Magistrate may dispose of a special 
case, hut, oidmauly, his work is that of supervision and levision As he is supposed to peiuse 
and very geneially does, moie 01 less, peruse, the calendar of every case disposed of hv the 
thirty or moie Magistrates in his distuct, and pass proceedings, where necessaiy, ou the same, 
this woik of supervision is no small demand upon his time I do not see how he is in any way 
disqualified foi task of supervision and revision by the fact that he is also the Collector, moie 
than by the fact that he is also President of the District Board, or in some cases, Lay Trustee 
I presume that the non-Collectoi-Magistiates, whom the memoiialiBts would substitute for 
the Collectoi -Magistrate, must still have relations with the police If not, then who is to 
lepiesent the magistracy m comm uni cation with the Pohce ? Not the Sessions Judge The 
mam objection, coupled with gracious appellation of “ thief-catcher/* to the present Collector- 
Magistrate is that he is contaminated by his relations with the police He is not so con- 
taminated, because he is a Collector * he must be so if he is to be a Magistrate The memo- 
rialists* line between executive and judicial is so finely drawn that is mtagmble I do not 
understand what they exactly want The Collector-Magistrate is not an executive officer solely 
because he is a Collector, but also because he has, and must have relations of some kind with 
the police farther, in some matters, the Magistrate, as distinguished from the Judge must 
himself be an executive officer I am unable to evolve this idea of a non-Collector-Distiict 
Magistrate who is not au executive officer, and who has no dealings with the pohce , nor I 
think, does the possible abuse by a Collector of his position as District Magistrate enter into 
the spheie of practical polities I find it difficult to conceive how a Collectoi could err with 
impunity because he is a Magistrate In all my experience I cannot recall a single case of this 
kind "What I do think is that this agitation is a manoeuvre to rob the Collector of his — so- 
called — piestige as Distuct Magistrate, and rob the Magistrate of his prestige as Collector, and 
so weaken the administration for vakil and Congress purposes The fact that many of the sig- 
natories of the memorial aie unconnected with Congressldoes not militate against this ffew * for 
nothing is more admirable than the address with which, under the guise &£ fiaa academical 
question, the earliei approval of the signatories was obtained before the birth of the jnemoran- 
dum, by which it is sought to insert a disintegrating wedge into the most important structure 
o£ the administration, the disintegration or which connotes an increase of strength to the 
Brahman yakil — alias the Congress-— in every district in India, 
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The proposals foi reorganization seem to involve either the creation of new offices, which 
the State cannot afford, or the mciease of chaiges, by the relegation of some of the exisitmg 
staff to duties purely revenue and executive, and others to duties purely judicial As to the 
latter the increase in the size of the charges alone would condemn the proposal, apart from 
other objections Mr Dutt proposes to hand over all the judicial duties of District Magistrate 
to the Sessions Judge The latter would then he m communication with the police He would 
also, as Chief Magistrate, be responsible for the peace of the district, for he cannot expect 
the Collectoi, shorn of his magisterial authority, to look aftei this The Judge is also to 
surpeivise and review the mass of magisterial woik, committing himself to opinions 
which would disqualify him from giving an impartial judgment when cases come subsequently 
before him on appeal or committal Again the non- Collectoi -D istnct Magistrate, if there 
should he one must, to be efficient, be of equal rank and service with the present Collector- 
Magistrate This would be too costly It would be possible to v substitute a cheaper article. 
A laige number of Brahman giaduates, B As and B Ls , aie available I should think that 
there must be some 360 districts in British India Three hundred and fifty well-paid appoint- 
ments would be a considerable sop to the party which is continually complaining that 
the natives of India have not a sufficient share in the admimstration The Biahman vakil 
can be tianslated per saltum to the post of Distuct Munsif why not also to that of the new 
District Magistiate? A junior Civilian as Distuct Magistrate would have neither the weight 
noi experience which the office would demand The whole fabno of administiation would be 
shaken, and, m time of tiouhle, would crumble to pieces The proposal is not either practical- 
ly oi pecumaiily possible The confusion of ideas which these proposals have produced in 
then own supporters reaches the summit of absurdity when Sir B» Garth, discussing the 
ec most natmal and obvious means of separating the executive and judicial func- 

tions , 33 holds it to be " only in accordance with leason that Magistrates who are employed 
on executive work should be under the executive officer of each district, and that those who are 
employed m judicial woik should be under the chief judicial officei 73 I cannot grasp the idea 
of these two separate kinds of Magistrates Mr B C Dutt naively observes, m refeience to 
the above, that " there is no higher authority on judicial questions concerning Bengal than the 
late Chief Justice of the Province 33 Admitting, for a moment, that this might be true, Mr. 
Dutt does not seem to peiceive the absurdity of putting forward the Bight Honourable gentle- 
men as an authority on "executive questions 33 and " administration, 33 — not merely in 
Bengal, of which he may know something — but m all extia-Bengal India, of which he 
knows, nothing whatevei Indeed, a geneial and practical ignoranee of the administration of 
India seems to have been one of the chief qualifications of eight out of the ten signatories to 
the memorandum 

It is worth while to consider who are the ten signatories who have lent their names to the 
memorandum which has elicited the piesent refeience It may be piesumed that Mr. 
Manomohan Ghose put the best goods available in the shop window 

Befoie doing this it is necessary to draw attention to two statements in the coveung letter 
which deserve attention The first is that “ the impioved condition of Turban finances will, in 
the opinion of x The Indian Parliamentary Committee * justify the expenditure necessary to 
cairy out this much-needed reform 39 Leaving aside the jpet%i%o principit, which represents 
asa“ much-needed leform , 33 a meaame which is not a refoim, and which is not at all needed, 
we find that the petitionmongers reckon on a surplus, in the last two years, of BS6, 12,000 
In this they were a little previous If a question of funds available is at all a factor in the 
case, it will be interesting to ascertain what the financial results of the two years will he when 
the account are made up, after allowing for famine expenditure, boirowing, etc 

The second statement is that — to put the lower grades of.the judicial service upon a satis- 
factory footing — a result which, from the opinions quoted above of Messrs Manomohan 
Ghose, M Taleyar Khan and Sir Saryid Ahmad, would appear to have been already fairly 
attained, the time is opportune to give effect to the proposed " measure earnestly desired by 
the Indian community 33 I have no wish to use strong language, but I must designate this 
lattei assertion as absolutely false If " the Indian community i3 means a small handful of, 
possibly sincere, mischief-makers, then the statement would be true , but if it refers to the 
thxee bandied and fifty millions of the population of Butish India, or even to any ponderable 
fraction of that community, it is absolutely false There is no other phrase which would 
adequately describe this postulate I assert, on the contraxy, without hesitation, that “ the 
Indian community 33 has never given this matter a thought , that " the Indian co mmu nity is 
wholly unaware that the question has ever been raised, and is perfectly satisfied with the 
existing state of things , that u the Indian commumty 3i has, generally, the fullest con- 
fidence in its Collector-Magistrates, and turns to them, with confidence, for piotection in 
times of trouble and danger < ( The Indian community ” knows that, generally, the Collector- 
Magistrate^ is absolutely fair and incorruptible, and, I might add, with some regret, for I would 
not intentionally cause pain to any one, that, almost invariably, wherever the provincial or* 
statutory services have been substituted fcn^the covenanted, officer, the universal cry is <e Gfcivo 
xtfi a European Divisional officer * 33 * t 

To prevent any nusunderstaadxng on this subject I must personally repudiate the slight- 
est tiace of racial feeling, and add that, while I believe Mr. Manomohan Ghose entitled to 
credit for^ honesty and sincerity in the mistaken view which he held, I consider his son* 
Mr Mahimohan Ghose, now m the Covenanted Service, to be an exceedingly pi o mising* 
kQjnest^ hard-working and sympathetic officer, who will be a credit to the service to which he* 
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belongs If I have any prejudice, it is a very stiong feeling of attachment for tlie countiy in 
^hich, and the people amongst whom, I have been woiking foi the last tliu ty-five yeais, an l 
my sympathy foi the people is no secret , but the “ people 9J for whom I have such a legard is 
not the vakil, 01 the agitatoi, 01 the congress wallah 01 the firebrand editor 

To return to the signatories of the mem 01 an d ,mn 

One is Sir W Veddeibmn, Bart This is a gentleman whom no one takes seriously Any 
cause which he advocates is at once disci edited by his adhesion This is the Membei of Pailiament 
who fathered Piofessor Gokhale's abominable slandeis against the military engaged on plague 
duty m Poona I believe him to be honest, but absolutely wanting in balance Like Mr 
R C Dutt, his co-workei m the piesent agitation, who, since Jus retirement, vilifies the 
administration by ascubmg famines to our unjust settlements, Sir W Weddeibum has been 
occupied, since his retirement, m a continual fanning of the embeis of discontent, and pei- 
sistently discrediting the administration, and the service, of which for so many years ho was 
a member One cannot help Tefenmg to the native pioverb about the cobra, which dunks 
milk fiom a saucei, and then bites the hand which filled it 

Anothei signatory isSuE R Wilson, Bart , late Reader in. Indian Law at Cambridge 
Until I saw this gentleman's name on the memorandum I had never heard of him He is, no 
doubt, an authority, of some kind, on questions purely academical, but so fai as I am aware 
he has never been m India, and knows nothing at fust hand about it It is one thing to 
pronounce on practical matters, and quite another to advocate “ abstract principles " The 
latter may he excellent m then way, but, for the present purpose — they merit only the fate 
assigned by Sir Peter Teazle to the “ sentiments " of J oseph Surface 

Six of the signatories — Sir S Couch, Sir R Garth, Sir Chas Sargent, Sir W Marfeby, 
Sir J B Phefir and Sir J Scott — have been Chief Justices and Judges of High Courts In 
India I shall refer to them separately lower down I would here only remark that the 
positions held by these gentlemen m India, and their expeuence acquired m a Presidency town, 
in no way qualifies them foT, and m some respects actually disqualifies them from, pionouncing 
on questions of distiict admmistrations Of the splendid lesults which the present system has 
produced m the Mofussil they can personally know nothing Setting aside all the good work 
which never came under their notice, there may have been one or two cases, m which rare 
exceptions to the general standard of the service have acted unwisely, and they may have 
heard of them. To aigue from this that the whole system is rotten is not judicial , but these 
signatories do not appeal to be even entitled to the crowning mercy of the fallacy a pantculan 
ad unive'i sal e, foT not one of them justifies the faith which is m him by quoting a single case 
in hts own experience in support of the wild statements of the memoiandum The extreme 
sub-acidity of Sir R Garth's remdrks inclines me to think that, had he known of any such 
cases he would have quoted them It is patent that the other learned gentlemen had no such 
experience 

The first signatory to the memoiandum is the Right Hon'ble Loid Hobhouse, formeily 
Legal Member of the Viceroy's Council I would say that neither Simla noi Calcutta are the 
places in which a gentleman, absorbed m legal reforms, could acqune a knowledge of the argu- 
ments for and against the existing system The memorable fiasco, associated with th 1 n ime of 
Sir Chas Ilbert, shows how utterly unable a legal membei may be to gauge public opinion, and 
to decide on points of administrative efficiency 

As, however, Lord Hobhouse has subscribed to the wild statements of the men nudum 
it may be well to compare them with the language of his letter printed at page 5 uf App idix 
A 

Accoidmg to the memoiandum, the present system, is “ condemned by the gene} a ioicc of 
public opinion tn India a fact which is “ so well known as to requue neither pioof noi 
illustration ", by its existence, “ the geneial admmistiation of justice is subjected to suspicion 
and the strength and authority o£ the Government aie seriously impaired , the memorandum 
quotes, with approval, a reference to “the serious mischief arising to the country fiom the 
combination of judicial and executive functions," “a system which is at present" (Ib'JO) 
tc responsible for many judicial scandals whose existence is ff a matte, of the g)mest 
possible importance and is “ one of the gravest stigmas on Butish rule m India " and 
fraught with incalculable oppression to all classes of the community ” Thus Lord Hobhouse 
of the memorandum Let us now appeal from Philip) to Philip, and quote Lord Ilobhouse’s 
letter of January 7th, 1S96 — In it the noble Lord says “ I have been for many j e«ir<? 
detached from Indian affairs, and cannot speak with confidence or even with accurot y, on 
points of internal Government which must turn on details " iC I have nothing to 

say except generalities " tC How far the separation " between the executive and the judicial 
" shall be earned, so as to secure the utmost amount of independence m the judu iaiy 
that is consistent with the unity and stability of Government, is a question of statesmanship 
depending on the conditions of tlie country I believe that undei Asiatic tuIoib the principle of 
independence was so meigcd in that of unity as to he very weak, even if perceptible And I 
have always claimed for our countiyman that we have eithei mtioduoed it or made it a living 
thing " “ I do not know whetliei my colleagues took such strong views as I as to 

the value of an independent judiciary , nor do I think that any event tn my time called for 
its discussion in a crucial shape , such as brings out conflicts of opinion But it was, I think, 
generally assumed to bo good, except foi very backward and primitive parts of India, and 
the objection to making it more complete was mainly on the score of expense " « « 

258 It D. — Appendix XIX. 
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u These general views are all that I can express It is a very long Way to descend from 
them to particulars, and to say that the circumstances of the day not only demand but render 
possible a fuither extension of independent judiciary " Thus Loid Hobhouse, when he 
speaks foi himself I see nothing to which I would specially object m the letter fiom which 
I have quoted I cannot lecollect the year in which Loid Hobhouse left India Probably 
theie has been progress, as fai as desirable, m the direction which he desired since then 
I must, however, aftei a peisual of the guaided and moderate language of Xioid Hobhouse's 
letter, expiess some doubt as to whether he had read and really subscribed to the fiothy 
denunciations of the memoiandum 1 think it may be reasonably inferred that he meant, 
in signing it, nothing more than to subscribe to the enunciation of an academical principle, 
as to which he was not ceitain that it was practically desirable 

Sn John Scott has signed the memorandum m 1899 Let us again appeal from Philip to 
Philip On the 24th May 1900 Sir J Scott addressed the Society of Aits on English and 
Indian Criminal Procedure In the comse of this address he lef erred to the vexed question 
“ of the separation of the executive from the judicial in the f ollowmg words — 

“ The District Magistrate whose powers are not only judicial, hut also superintendent as 
regards the suboidmate judiciary, is an executive as well as a judicial officer This dual autho- 
rity is not allowed in England The Magistrate who administers justice here is only a 
Magistrate, he is not held responsible for the peace of his district The officer so responsible 
is entuely separate fiom the Magistrate There is no doubt of the propriety of this separation 
But many authonties on Indian questions hold the theory inapplicable to India, or, at any rate, 
agieewith Loid Dufferm, who put it aside as a “counsel of perfection 99 The objections raised 
aie twofold, financial, because of the increase of the judicial staff that would he required, poli- 
tical, because of the loss of piestige, which would ensue to the executive, so essential to good 
administration m a backward country Moreover it is urged, with reason, the Collector, who is 
the District Magistrate, knows the people, and is able to act with gieat rapidity m important 
cases, whilst tie does not attach undue importance to small offences i admit the force of these 
objections India cannot at present bear any fuither fiscal burthens, and prestige is a powei- 
ful factor m all Eastern countries It was easy for Montesquieu to sit m his arm chair and 
discourse upon the stiict sepaiation of the functions of Government, hut in practice they can 
hardly be kept asunder bv a hard-and-fast line. Even in England, a hundred years ago, the 
line of separation was often overstepped, and this counsel of perfection must take time for 
realisation But I submit such a separation, as fax as it is possible, is an essential to good 
Government 99 

I can see nothing to object to m these words of Sir J Scott, but I feel justified in asking, 
had he read the memorandum before signing it? I am somewhat doubtful on the subject If, 
however, he had done so, it is plain that he does not, in 1900, hold the extreme views of the 
memorandum of 1899 

Sir E Gaith has both signed the memorandum and also written a letter, printed at page 1 
of the Appendix A There is no appeal to Philip here, but I ventuie to think that the language 
of the letter completely puts Sir R Gaith out of court Eirst he speaks of f the unseemly 
conflict which is still going on m India between the judicial and' executive services 99 I confess 
that I have never heard of this conflict it is possible that the executive has sometimes criti- 
cised the judgments of the Calcutta “ High Cornt/' to quote the language of Mi Manomohan 
Ghose on page 2 of the Appendix They cannot m any way interfere with, or reverse — except by 
exercising the right of pardon — any decision of the High Coxut Any one may criticise the 
judgment of any court, and I regiet t& say that, occasionally, the only High Court with which 
I am aquamted calls for very severe criticism If, however, a Local Government took upon 
- itself to forward its criticisms to the High Court, this would, no doubt, be unconstitutional I 
do not know that they have done so Bengal, tE they have done so, enjoys a monopoly of this, 
as of other privileges When, however, Sir E Garth goes on to generalize, speaks of the 
" evil 8 of the present system 99 of a “ shameful abuse ", alleges that the “ Government of India 
approves this scanila 1 ous system and alleges that “ if the Government had its will, the 
independence of the Judges would be still further controlled , and the High Courts themselves 
made subservient to the will of the executive he uses such language, and displays such tem- 
per, as shows him to be a piejudiced and an unsafe cntic With such a temper it is conciev- 
able that Su R Garth may have come into collision with the Local Government, and that 
the latter may, on provocation, have indulged m criticism which has left a stmg. Secret laten 
leihahs as undo Sir E Couch, another signatory, seems to take the same view of Sir E Garth, 
as a prejudiced partisan, judging fiom his letter punted on page 6 of the Appendix Here, 
after assuming that Mr Manomohan Ghose's “ fact J are uncolouied, he observes that he 
u cannot from his own knowledge give any opinion upon the action of the executive officers 
during the last twenty years 99 He adds “Mr Ghose says m the oldei days the executive 
were m tbedtatet of loyally accepting the decision of the judicial tribunals 99 This, Sir R 
Couch states, “according tutus recollection agrees with his experience in India/' and then, 
referring to Mr M* Ghose' s assertion? which he assumes* and which I deny, to he true, that 
“within the last tweiity years there has beeft a manifest tendency to put pre*suie onoui judicial 
tubunals to decide cases according to the wishes of -the executive/' he states that “ he is 
unable to believe with Su R Garth that the Government of India approves it, and would he 
sorry to see it alteied " Theie is, therefoie, a veiy consideiable rift m the lute, and the signa- 
tories do not play m tune What is plain is that.Sir R Couch has personally no cases of abuses 

to cite, and that Su R Gaith makes the campaign against the Collectoi-Magistiate an excuse 
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to rake up old quarrels between the High Court and the Government, which aie in no way 
cognate to the point at issue 

I have heaid of friction between Government and High Courts regarding despatch of 
business, and this is a point on which possibly Government, and the litigating public, have 
had cause to complain Despatch of business is a question totally foreign to that of dictating 
to the tribunals what decisions they Bhould pass, and I do not believe that the latter has ever 
been done In the one leading case on this subject, Sir J Impey has been completely 
exoneiated 

Sir J B Phearhas nothing to contubute fiom his own experience of India, and has signed 
the memorandum on the strength of Mr Manomohan Ghose's assertions Prom the latter he 
infeis that "there still links in influential quarteis an indisposition to recognise the extieme 
impoitance, especially under the circumstances of our rule m India, of keeping the judicial and 
executive functions, so far as practicable, apart ", but, leaving Mr Ghose aside, and harking 
back to his own expenence, he adds that he " had imagined that all question on this point had 
been set at rest, so fai as the expiession of authoritative opinion could operate, at least a quartei 
of a century ago, and that financial and service difficulties alone have hitbeito hindered the full 
attainment of the desired reform 99 In this moderate opinion I am almost agreed with him, 
adding that if by "service difficulties 99 he means "administrative difficulties " the latter me 
msm mountable Further down Sir J B Phear finds it difficult to bebeve "that there should be 
.any such persistent endeavours on the part of any Government of British training, to make the 
judiciary practically subservient to the executive, as Mr Ghose lepresented to have lately been 
manifested in Bengal," adding that "incentives to such an endeavour are conceivable, but that 
to yield to these would be symptomatic of a lower order of statesmanship than one would like 
to attribute to one of the subordinate Governments of India There may be, and probably 
are, local officials who think that the prestige of the executive, as they understand it, musj be 
maintained at any cost and at whatever hazard , but all should by this time know that the true 
strength of the Butish rule in India consists m the approach which it makes to the unbiassed 
a dmini stration of justice by the Civil and Criminal Courts , 1 not merely as between private 
peisons, but also between private peisons of all classes and the Government , and that the surest 
way of upholding the prestige of the executive m the eyes of the people, and securing its 
efficiency, is to make it the visible suppoiter of an independent, impartial ana competent, judiciary 
A step in the opposite direction is but a source of weakness to the executive itself This lesson 
has been written for us in almost every page of our own history, and I feel pretty connaent that 
Sn C har les Elliott's successor is not one to disregard it 99 Theie is none of the sound and fury 
of the memorandum m all this The sentiments are such as any reasonable person worn 
endoise There is, however, reading between the lines, one thing deal, viz , that there could no 
be room at the same time in Calcutta for two such strong personalities as those ox Sir uliai es 
EUiott and Sir R Gaith 

Another signatory. Sir "W Markby, while not quoting a single scandal within his knowledge, 
makes the sweeping assertion that his view, which he supposes is held " by every one who has 
had any experience in the administration of justice," is that the union in the same person o 
judicial and executive functions always leads to injustice 99 He then, after pointing out that 
Mr Ghose's memorandum is sometimes irrelevant, goes on to speak of an India which, alter 
thirty-five y eats' experience, is new to me, an India m which the Magistrates axe virtually 
Police officeie " I have leferred to this question above , but I may say heie that I am not 
satisfied that the development of our Police force as I know it has been for the better of later 
yeais It is so far from being true tbat the Magistrates are Police officers, that, on the other 
hand, there is a great deal of friction between the departments If the Magistiates w ill not 
convict the police cases, the police very often vilify the Magistiate and accuse him of perversity 
or corruption In one lecent instance a Magistiate, who was not sufficiently facile, was shot, in 
open cutcherry, by a police constable In anothei case I knew a high Police officei, whose cases 
were not convicted at the sessions, expiessed his opinion that the Judge, now dead, and one of the 
most painfully conscientious officers in the service, was con apt The police will sometimes try 
to prejudice the District Magistrate and set him against the Sub-Magistiacy , or get him to 
interfere so as to have orders passed which will make their recoid arui averages show better m 
the annual report Thus, if a case canuot be detected, the police sometimes report that it is false, 
and try to get it struck off the file as such The Sub-Magistrate refuses, and then they come 
to the District Magistiate, and, if he refuses, and my memory serves me right, they write up 
to their official chief about it The Distuct Magistrate is, and should be, a protection to the 
Sub-Magistracy Where, however, the District Magistrate is weak, and lends too much ear to 
the Superintendent of Police, there would he a possibility of injustice, and, m such case, it might 
be said that the Magistracy were in terror of the police I will not say that there have never 
been such cases , but I thin k that they are rare, and I also do not see that any separation of the 
judicial and executive would heal this difficulty, for, whoever the head of the magistaacy might 
be, and however cut off, which would he impossible m the nature of things, from the police, the 
latter, with a weak man, would find some means of making their influence felt It is inhuman 
nature that such things should be, and no readjustment of charges would erne it I think that 
a partial lemedy would be, if possible, to strengthen the position of the Collector-Magistrate 
I have known cases, a veiy lecent one, m which the Superintendent of P oliee rebeUed t agaansi the 
District Magistrate, but the Utter was a strong mail, and brought him to his bearings at once 
Sis predecessor would, equally certainly, not have done so* The most important security against 
sncbrJCC^alts is that the greatest care should be taken in the selection of District Magistrates, and 
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disadvantages in friction, as witness the Twidell and Penell case, published in the Gazette of 
India, April 21, 1900 What would happen if, in. a very hot and disorderly district, you had 
a Judge, a Collector and a Magistrate all equal, all hot, and m conflict ? We want to govern 
India with a minimum of Europeans, and we have now Teached the meducible minimum If 
v e can affoid to pay foi more they should be the four-sided men of many functions and 
experiences which we now have, and not men divided off into separate departments and narrow- 
ed responsibilities " 

In passing, it may be observed from the above that Sir James Fitzjames Stephen held 
different views from Mr Reynolds on a point on which, according to the letter, “ men of all 
parties and interests are agreed " 

I have aheady quoted from Sir J Scott's address m replying to Sir W Lee- Warner's 
letter he adds that “ the progiess towards complete separation of the two functions, has, as you 
show, been very gieat, and the practical success of present arrangements is quite sufficient to 
make the adoption of complete separation of small uigency, TBut the tendency is that way, and 
what I still think the true theory will m tame eventually, though gradually, prevail There is 
much, however, to be said for * letting well alone' " 

Regarding the same portion of the address, Mr H M Birdwood, 0 S I, LLD , f orm erly 
Judge of the High Court of Bombay, observes that the Code of Criminal Procedure “ ensures, 
so fai as any rules can ensure, that all pioceedings, m criminal courts shall be conducted with 
fairness and legularity, and it furnishes the requisite means for the rectification, by the 
superior Courts, of irregular and illegal proceedings, prejudicing the course of justice Our 
judicial system in Butash India, as administered under the control of the High Courts, is 
thoroughly appreciated by the people As regards the exeicise of magisterial powers by 
Revenue officers, I world note that such a combination of executive and judicial functions is 
not opposed to the custom of the country or to popular sentiment, though it has been strongly 
objected to by some writers , nor is it productive of any such widespread evil as demand s a. 
subversion of the present system, or indeed of any evil lesults which cannot be remedied under 
■taie Code." 


Further down he says that “ it is mainly to the exercise of magisterial power by the 
Collectors and Assistant Collectors, and by mamlatdars or native collectors and their assistants, 
that objection has been taken Such a combination of functions would be regarded as anomal- 
ous in England , yet it commends itself to Indian indigenous sentiment, ana it has secured the 
efficient and economical administration The people are accustomed to it, and are, I believe, 
satisfied that it works well on the whole Cases of abuse of judicial power has undoubtedly 
occurred, hut they ace very rare indeed, and the people are shrewd enough to see that they 
occur sometimes m spite of, and not as a consequence of, existing arrangements, and that redress 
can be obtained in cases of real oppression — which, moreover, might occur under any system 
however theoretically peifect It is tolerably obvious that an Indian Magistrate will be more 
efficient as a Judicial officer if he has the knowledge which every Revenue officer acquires m 
the discharge of his duties m all parts of his district, of the people and their ways of lif e , 'and 
that, m Ins capacity as a Revenue officer, he is less likely to be led into any illegal or arbitrary 
course of action if he has acquired, by education and actual judicial expeuence, some respect for 
legal principles The combination of judicial and executive functions m the person oE any 
fitted by education and character for the duties of Indian a dminis tration seems to me 
therefore, to be sound , and I should he sorry to see the authority of an Indian Collector 
removal from the position of District Magistrate Any such measure would 
not fail to be regarded by the In di an ryot as a disturbance of existing and valid guarantees for 
the maintenance of public order, which is the keystone of our admimstrafave system, on which 
depends the stability of our whole scheme of impaitial government 99 

Sir Chas Cecil Stevens contributed to the discussion as follows — — 


•n ^estion of the separation of the judicial from the executive functions of the 

Xiistnct Magistrate, I am of opinion that the balance of aiguments is against a change at any 

rate, under present conditions oi m the near future In Bengal a district generally con tains 
srnne two millions often moie — of inhabitants , a man capable of supervising either the Magis- 
trates or the executive work must possess high qualifications and be highly paid The salaries 
now given axe certainly not too high , the career of an Indian Civilian appears to be less 
twnpfanff m the present day than the Home Civil Service The Government cannot afford to 
doublethe number of such officers A district officei is constantly expected to “ use his mflunce 
m matters outside his official functions , and even m work faJlmg within them this influence is 
* and beneficial It is obvious that to lessen his powers must lower his influence 

Sections to the present system seem to me to be exaggerated 
Tlf Magistrate, of a distort toes very few original cases himself , in a heavy district he 
xi A * > * ' * “ ® IB mterference is mainly directed to ensuring prompti- 

tude and reg*J^ » &sp**d *£ c**es, and a suitable division of the work ^ He is 

* Thu points to what I hava * the 7 

vtz, that diatmt organisation m Bengal ib on difEe^ advice On the other hand, his know- 

rent Iilqs fiom those obtau mg in Madias ledge of the judicial work enables him to watch 

xv vi t ^ the police,* very much to the advantage of the 
th> ** t* 16 , towns the case is different , there ib no 

- nepea mty for a piedommant district official repiesenfang the Government, and the nohee have for 

tejeSKS w* of sp - 1 * b,ii< * an5 experience 

J 9 that the subordinate police in Calcutta have quite as much power as those in the 
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mofusBil I am scarcely prepared even to admit that the separation of the judicial and executive 
functions in the mofussu is a c counsel of perfection * I think it unsuitable to piesent circum- 
stances Men are not perfect, and it is quite possible that instances of indiscretion, and perhaps, 
scandal, may be quoted against me, but these are not necessary or unavoidable, and they are 
few m comparison of the advantages of the present system When they do occur, the ample 
power of supervision possessed by the High Court piovide an effective remedy*” 

In speaking of the system of revision and appeal Sir C C Stevens further observes that 
“ there is, I may say, a good deal of supervision other than that provided for in the Code The 
Magistrate of a sub- division penodically examines the regrsteis andrecoids of his own court, and 
of his own subordinates The Magistiate of a distiict similarly inspects the work of all his 
Magisteiial subordinates In Bengal the Commissioner, who is charged with the supeivision of 
several districts, makes similar inspections , but, as he is not a judicial officer, and has no 
acknowledged powers in this department, he forwards his notes to the High Court foi oiders 
These several inspections have for their object to ensure that judicial proceedings shall be prompt 
and regular, that parties and witnesses shall not he put to needless trouble, and that any gioss 
incapacity 01 misconduct shall be exposed The Government circulates reports of important 
rulings of the High Courts for the information of the officers The result of all this system of 
inspection and supeivision is that, without interference with judicial independence, the adminis- 
tration of criminal justice is rendered far more efficient than it otherwise would be " 

If the system is to be condemned for the shortcoming of the individual, then I venture to 
say that just as strong a 6ase, quite as large a number of “ homd examples/' could be brought 
together to serve as a ba&is fox an agitation to place the judiciary, including the High Court 
and the Pnvy Council, under the control of the executive It is only recently that Sir R Couch 
was instrumental in framing, m the Pnvy Council, a decision which has sent a shudder of alarm 
through the ranks of the Hmdu nobility m India; a decision so monstrous that Sir Coiner 
Petheram, a late Chief Justice of Bengal, was led to criticise it, m a very able article, in terms 
which leave no doubt whatsoever that the decision was judge-made law of the most outrageous 
description The Madras High Court had previously decided m the same way, basmg their 
decision on a former decision for which Sir R Couch was responsible As Sn C Petheram has 
shown, there was not even the excuse that the two cases were parallel, as they admitted of 
distinct differentiation, and the High Court, such as I remember it, when it contained such 
honoured name as Sir Colley Scotland, Sir Adam Bittleston, Messrs Prere, Times, Holloway 
and Collett, would have had the courage to tackle the precedent, and rend it, as it deserved to 
be rent, m pieces The result is, that an impartible estate, with an income of eight lakhs of 
rupees a year, has been handed over to a supposititious bastard, that every Hindu impartible 
estate, which has hitherto descended like entailed property, may now be given or willed away to 
a dancing girl, or any other person whom the fancy or caprice of the temporary owner may 
suggest Now Sn R Couch is supposed to know something about Jaw If Ins judgment is so 
absolutely untrustworthy on a matter of law, to what consideration is it entitled on a matter of 
admimsfcut on, of which he peisonally has no experience whatever ? It is rumomed that Sir 
R CoLch, at the age of 88, proposes to retire from the Judicial Committee of the Pnvy Council 
This is a cmsummation devoutly to he wished, for his action xn the Pithipuram case lias shaken 
the con r deuce of Hindu suitors in the capacity of that tribunal I am no advocate that the 
executive should remove a Judge for an error, however outrageous, of judgment, but it would be 
just as reasonable to do this as to condemn the district administration of India for the eirors of 
individuals 

We have recently had two cases m Madras which might furnish a text for an agitation to 
modify the rule, dim ee bene gessei mt, on which High Court Judges base their tenure of office 

A man of straw, named Muhammad Mankayai, sued Messis Be Cleimont Conner & Co , 
through their agent, the South India Export Company, Limited, represented by its Managing 
Director, Herr Thummler, foi balance of account and damages amounting to Rs 73,662 

Boddam, J , tried the suit, and gave deciee for plaintiff for Rs 1,08,544, or a trifle of about 
Rs 85,000 more than he claimed 1 

In execution proceedings taken by plaintiff before Boddam, J , the office, etc , of the South 
India Export Company was attached and all business stopped The Company thereupon 
presented a claim petition, stating that they were only agents of Messrs De Clermont Donner 
& Co , and that the South India Export/JompanVs property was not liable for the decree against 
the formei , at the same time, m view to have the interruption to their business lemoved, the 
Company deposited Rs 1,08,544, the amount of the decree, in Court 

The claim petition then came on for hearing before Su A Collins, Chief Justice, and 
Boddam, J , who held that Messis De Clermont Donner Sc Co , of London, were identical with 
the South India Expoit Company of Madras In the comse of enquiry the High Court Bench 
presiding browbeat and intimidated Herr Trummler m the most approved Old Bailey style 

The case was appealable, and it was strongly urged that, as plaintiff was a man of straw, 
and there was no means of recovermg the decree amount from him in case it was paid over to 
him, the deciee amount should be retained, as the law allows, in Court, pending hearing of 
appeal , but Boddam, J , all representations notwithstanding, oidered the decree amount to be 
paid over to plaintiff, including the S35,000, foi which he had not sued 

Plaintiff straightway betook himself, as foreseen, to Erench territory, and calmly awaited 
events in Pondicherry 
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On appeal Mi Justice Boddam's deciee was leveised, but the amount paid over to 
M nVig.mmg.n H Mankayar has not been, and nevei, 'Will be, recovered Heie, if evei is a case 
of a wrong without a iemedy 

Herr Thummler has shaken the dust of Madras from off his feet, and betaken himself to 
Geimany , and, if he theie represents that it is impossible to obtain justice fiom the Highest 
Court in India, I cannot say that his assertion is groundless The greatest indignation was felt 
here, m mercantile circles, at the treatment meted out to Herr Thummler by the Bench of the 
High Court I have lived much in Germany, whre the proceedings of the Highest Court aie 
most dignified, and I state without hesitation that such a case as this could not possibly have 
occuued m that country 

In “ Zadig ” — Chapter V — V oltaire narrates that a sort of Monthyon Prize used to be given 
annually at the Court of Babylon for the greatest act of virtue performed withm the year 
Amongst othei cases brought by the Wazir to the notice of the King, was that of a certain 
Judge, who having ruined a suitor by a mistake, for which he* was not even peisonally respon- 
sible, sacrificed his whole estate to make the loss good The pnze was not awarded to him, as 
the Kmg observed — I quote from the German version— that his action was “ schon, doch nicht 
unerhort 99 “ Ich gestehe," said the Kmg, “ in unsem Geschichtsbuehern Beispiele gefunden 

zu haben, dass man einen Iirthum mit semem Yermogen bezahlt " 

It would seem that the tone which pervaded the Persian judiciary m those days does not 
obtain m Madras, for I have not yet heard that Mr Justice Boddam has considered it fit and 
proper to recoup the defendants even the US 5, 000 awarded by mistake, to say nothing of the 
whole SI, 08,644, improperly decieed, and handed over, in a fit of temper, to the plaintiff 

More recently the “ Military Accounts extortion case 99 came before Mr Justice Boddam for 
tiial In this case, the Judge, illegally, tendered a pardon to the second accused, one De Santos, 
and, on his evidence, given under this illegal inducement, convicted the first accused of extortion, 
having done this, he further proceeded to convict De Santos of the same offence, on the ground 
that the evidence given by him, under the illegal inducement, was not the whole truth The 
Advocate- Geneial certified that the convictions were irregular, and that three was ground for 
revision, on which four of the remaining five J udges of the High Court joined Mr Justice Boddam 
in throwing the aegis of the Court's protection over the latter gentleman , the case is now before the 
Privy Council, and it is*a matter of moial ceitamty that the conviction will be quashed I have 
been myself a Judge , I am a Barrister of nearly thity years' standing, and have ample means 
of gauging public opinion, and I state, without hesitation, that the confidence of the public and 
of the profession in the present High Court has been shaken 

In making this statement, I impugn m no way the mtegnty of any single member of 
that Court , no one entertains the slightest doubt on that point , but of the capacity and judicial 
balance of the Court theie is room to doubt, and this doubt is one which has been growing, 
as the names ennmeiated on page 46 supra were gradually eliminated fiom the Bench 

I have no doubt that other instances — “ horrid examples "• — of temper or incapacity could 
be enumerated If so, would this be any ground for tampeimg with the independence of the 
High Court? Most certainly not , hut, when ex Chief Justices and Judges band themselves 
together with professional agitatois to thiow dirt upon the executive, they would do well to 
remember that they themselves inhabit palaces made of glass 

The memorialists claim that their views have been urged by the “ Indian press, by public 
bodies, and individuals well qualified to represent Indian pnbhc opinion " I must join issue 
with this , the Indian press to which they refer is largely manned and inspired by the Brahman 
vakil and membeis of Congress The latter body is m no way qualified to represent Tnrhq ^ 
public opinion It repiesents itself only, though, for its own ends, it would he glad to mould 
public opinion, and is woikrng hard m some tracts to that end It consists of a few honest 
Yisionaiies, a few honest faddists, and a gieat many of the discontented educated, mostly Brah- 
man vakils, whose estimate of then own deservings would requne that the administrative fahuc 
should be leconstruoted to make room for them The “ public " knows nothing of them or 
then acts, except on the occasion of the erection of the Congress pandals, when the emissaries 
of that body are not ashamed to go into the highways and hedges, and collect, for the expen- 
ses of the meeting, the hardly-earned annas of the ignorant Sudra and Paraiya There are 
dozens of gentlemen in the ranks of Congress who could draw a cheque for the whole expenses 
of the meeting without feeling it , but one of the most remarkable things about these agitators 
is their extreme reluctance to testify to their sincerity through their pockets 

I have no doubt of the loyalty of the members to Her Gracious Majesty the Queen-Empress 
though, and this m characteristic also of the native press, that loyally — m odium ferfoa-^-generally 
masks an attack ot&JTer Majesty's executive While, however, the loyally of these gentlemen, 
who are quite subtle enough to know that there is nothing to be gamed by a change of masters, 
is beyond question, I harder no doubt tfasrfc some of the darker spuits are far-seeing -enough to look 
forward to a period when they tuay fish sucessfnlly troubled waters It is especially the 
educated Biahman whose aspirations in this direction are boundless One of them, a thoroughly 
loyal and honest visionary, actually stated to me that he thought that it would be enough if the 
posts of Viceroy and Governors are reserved for Europeans, though he was careful to add that the 
70,000 European troops should be letamed Brahmans have been Diwans of Travancore, 
Mysoie, Indore and Baroda, and Peshwas of the Deccan They would bung all India under 
their rede, just as they have filled all public offices with their caste fellows 
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The Brahman is the Jesuit o£ India, and takes long -views More than two thousand years 
ago the supremacy of the priestly caste was established, and continually grows, retaining its 
piecedence, though trespassing on the gioands and occupations of the other castes Brahman 
charactei is deep we may recognise traits and symptoms, but the workings are undei ground, and 
unseen A Brahman will work towards a certain end for years, and only at the last will his 
aims appear It is a matter of indifference to a class so thoroughly selfish that, in stirring up 
strife, they are play mg with file They have a serene confidence that, m any cataclysm, the 
Brahman will come out topside up "Whether, howevei, authority should interfere to prevent 
the seduction and corruption of the masses, is a question for the statesman Meanwhile they 
are given rope on the policy of the safety valve 

I have said above (page 39) that it was “ absolutely false ** that the measure now under 
discussion was “ earnestly desired by the Indian community ” the same might be said of many 
or all other fads paraded by the agitator , but how long will this be true ? 

In a confidential papei on the condition of the agricultural classes, I stated, some twelve 
years ago, that, m all om smuggles in this countiy, the agncuLtural classes had been either 
neutial or on oili side , but that it would be a difficult task to grapple with when, if ever, they 
should be against us , and what I now state is that the attempt is being made to corrupt the 
mind and temper of the people The ramifications of the Congress are being extended so as 
to gather the agricultural classes into the net Next to Congress come " the District Associa- 
tions/-* bursting with the usual protestations of loyalty and the usual formulations of grie- 
vances These associations tap a lower stratum than that reached by Congress, and, being local, 
their action comes more home to the ryots Below the “ District Associations 99 come the 
“ Unions ”, which are petty clubs, uniting a few villages or a taluk I have tried to get a list 
of the members of these unions, to which I knew that some of our village officers belonged, 
but my agency informed me that it was impossible to do so These “ Unions 33 are quasi-social, 
hut, if they only know it, really political bodies woiked by the central caucus 

There is a lowei depth reached m the " karnams 3 (village accountants^) leagues 99 which are 
foimed to supply the agitatois with information when wanted, and to strengthen the village 
officer m resistance to the Revenue officials It is only recently that, when a Collector 
punished a village officer for some offence, he was taken to task by the " Secretary to the 
Karnams* league ** 

There are optimists who pooh pooh these bodies and their woi kings, call Congress a safety 
valve, etc The recent troubles m Poona and the general refusal to pay the Government 
revenue there, are but symptoms of the small cloud, as laige as a man's hand, which may later 
overshadow India If it does not, it will not he the fault of the agit&toi , and, for this reason, 
it is all important that the hand of the executive should be strong, while the object of the 
agitator is to paralyse it u Behold,” they say, “ how academically beautiful on the mountains 
are the feet of them which bring us a oounsel of perfection 99 So Delilah enticed Sampson, 
and, when she had shorn him, delivered him to the Philistines Shear the head of the district 
of his prestige and influence, and the lough places for the agitator will be made plain 

I have said elsewhere that it was all important that strong and able men should be selected 
for the post of the District Magistrate I will give an instance of the contrary procedure and 
its results — 

In a certain district, Mr A, a newly appointed Collector, was specially warned by his pre- 
decessor against B and C, the heads of two Brahman sub-caste divisions, the one a revenue 
official and the other a shady vakil, in terms too strong for repetition The Bank Agent, a hard- 
headed Scotchman, who had been thirty-four years in the same district, endoised this opinion m 
equally strong language 

Mr A had not been fifteen days in the district when he wrote to his piedecessor, saying that 
he found the District Board in a shite of rebellion, he thought the best way to manage it was 
through one of themselves, and so he had appointed C to he Vice-President of the Board, It is 
worth mention that Mr A*s predecessor had already nominated an official to the post The 
District Board had been m rebellion for a long time before, but the disturbing elements, whioh 
wanted to convert it into a debating society, with interrogatories to the President, had been sup- 
pressed by Mr A*s predecessor C was an active Congiesswallah, the Jorkms to the Spenlow 
of the sitting elected member of the Legislative Council Mr A promptly made over to C 
nearly all his own powers and work as President, and C set to work to fill, by degiees, both the 
District Board and all the Taluk Boards, and Municipal Councils, with his own creatures By 
this means he got the whole district into his own hands, secured, on the retirement of Spenlow, 
his own election to the Legislative Council, engineered a powerful opposition to, and in fact 
delayed for four years, the re-settlement of the district, an opposition m which Mr A lent — 
innocently — much help, having sunk to be practically the mouthpiece of the local agitators 
The ryots of that district have been stirred up to discontent, and the whole political apparatus 
for agitation thoroughly organized Mr A, known in the local native paper, manipulated, and I 
believe owned, by C as "the noble Mr A” then took leave, and was succeeded by Mr X, a strong 
man, who promptly cancelled all the powers delegated to C, who immediately resigned, an3 
gradually got his district in his hand, though it would take nearly three years before the 
agitators* nominees on the various Boards could be leduoed in numbers 

This is not all Mr A had an honest and trustworthy Senshtadar, who unfortunately 
c^ed, on which Mr A promptly nominated to the highest Revenue post in his gift, involving 
influence and power over the whole district, B, the other man against whom he had been 
specially warned Not only did he do this, but he handed over all the confidential papers in 
his charge to B, who took and kept them in his own house This Mr* X, also put to rights. 
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but, whatever else was missing is not certain, one most confidential paper, the publication of 
which would laase a storm which would reaoh to Westminster, and for which Mr Ata predeces- 
sor had taken a formal receipt in wntmg from Mr A, was missing B subsequently died, and 
Mr X is probably still looting for that paper, and tbeie is no knowing in whose hands it is, 
or when it may be pioduced to work mischief 

I have refened to this case, as one, of probably many instances, which Indian expenenoe 
might cite, of the danger which follows the appointment to the post of Magistrate and Collector 
of any officer who is lacking m the special qualities which that post demands 

The engineering of the present agitation is worth noting First Congress formulates a 
counsel of perfection and prays that it may be translated into an administrative fact Then 
Mr Manomohan Ghose works up his list of "horrid examples/” the last of which is dated 1894 
India, the Congress organ m London, is roused up, and a discussion in which certain " idle 
hands 93 took pact is raised Mr Manomohan Ghose comes to London in 1896, and, as if he, 
and Congress, and India, were total strangers, he is " interviewed” on behalf of India and the 
interview printed The report of the "interview” bears distinct internal evidence of being 
a " put up 93 thing and probably reduced to wntmg before the interviewer amved The " inter- 
view and the "homd examples 99 are circulated (1896-97) to the celebnties who were to grace 
the shop-window, and general replies from some, and a venomous one from Su B Garth, who 
had been m the field — page 8 of the Appendix — so early as 1893, followed In fact Sir R 
Garth would seem to have been working with Mr Manomohan Ghose from an early period 
The owners of the necessary "names 93 having committed themselves to the principle, the memo- 
randum was concocted in 1897-99 The first five pages of that memorandum are ancient history 
ingeniously inserted to awake a prejudice against existing administration, by representing it as 
closely allied, or almost identical, with a system which the memorialists knew to be exploded 
Having "darkened counsel” by the first five pages, the memorialists proceed to formulate, on the 
sixth page, their postulate that, "in the words of Sir J P Grant in 1864 the functions of c riminal 
Judge should be dissevered from those of thief-catcher and public prosecutor 99 Memorialists 
knew that " thief -catcher 99 would awaken prejudice, and, being perfectly aware that it was not 
applicable to existing circumstances, dragged it in, head and shoulders, for that express purpose 
So exploded is the combination of functions, that they might better have prayed that the Home 
Secretary, who is the only Court of Appeal in criminal matters from the High Court of Justice 
m England, and who is in daily communication with the police, should be disestablished, for it 
is a distinct blot on English Criminal Law that no judicial court of criminal appeal exists 
The signatories already committed to the principle involved signed the memorandum, without, as 
would appear m some cases, having read it The first fruits which the memorandum was 
intended to produce clearly disclose the cloven hoof, ex ungulo causidicum In the language of 
Congress, vide page 8 of the memorandum, the Secretary of State is requested "to order the 
immediate appointment, in each Province, of a committee to prepare each a scheme 

for the complete separation of all judicial and executive functions/ 7 and the co mmit tee should 
be one, " one-half at lead of whose members shall be non-official natives of India, qualified by 
education and experience in the workings of the various Courts to deal with the question,” i e , 
a matter involving the peace and order and admmistiation of all T-ndm. is to he handed over to 
the vakils for disposal I Cela sent son Pantm d 3 une heue 

The one re m a ining step was to forward the memorandum to the Secretary of State under 
the signature of Sir W Wedderbum, of Gokhale fame, and of Mr J H Roberts, of whom no 
one ever heard before 

I regret that I have treated the subject at suoh length, hut the proposal is one so pregnant 
with mischief that I felt bound to treat it in full The refeienoe being " confidential,” I have 
fait at liberty to speak without reserve 


& ft P* L, DelhwJfa. 256 H* D —13-3-13,— 100 
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Appendix XIV. 

1 submit a single note on the veiy important question of the separation of judicial and 
executive functions as it is undesirable that its consideration should be complicated by a number 
of departmental notes I have leceived nnuh assistance from Mi Williams, particularly m 
regaid to existing piactice in England, the puagiapli on which has been piactically -written 
by h m Messrs Fullei, Cainduff and Gieeven have also contributed assistance m the prepa- 
ration of statement of the existing functions of the different authorities, cinmnal, revenue, 
and civil m this country I must apologise for the length of the note, I found it impossible 
to dispose of the matter in less compass 

2 The memorial begins by stating that “ the present system under which the chief 
executive official of a district collects the revenue, controls the police, institutes prosecutions, 
and at the same time exercises large judicial powers has been, and still is, condemned, not only 
by the general voice of public opinion in India, but also by Anglo-Indian officers and by high 
legal authorities ” This general statement is followed by an historical retrospect referring 
to some of the occasions upon which the principle of separation is said to haa e been approved 
by official authorities , then by a second section explaining the existing grievance and the 
remedy , then by a third section containing answers to possible objections 

3 Paragraphs 11 to 14 contain the statement of the existing grievance and the remedy 
The grievance is said to be that the administration of justice is brought into suspicion while 
judicial powers remain in the hands of the detective and public prosecutor The arguments 
said to have been advanced of late years by independent public opinion m India are thus 
summarized (1) that the combination of judicial with excutive duties m the same officer 
violates the first principles of equity , (2) that while a judicial officer ought to he thoroughly 
impartial and approach the consideration of any case without previous knowledge of the facts, 
an executive officer does not adequately discharge his duties unless his ears are open to all 
reports and information which he can in any degree employ for the benefit of his district , 
(3; that executive officers in India, being responsible for a large amount of miscellaneous 
business, have not time satisfactorily to dispose of judicial work m addition, (4) that, being 
keenly interested m carrying out particular measures, they are apt to be brought more or 
less into conllict with individuals, and, therefore, that it ib inexpedient that they should 
also be invested with judicial powers , ("i) that under the existing system Collector-Magistrates 
do m fact neglect judicial foi executive work , (fi) tbit appeals from revenue assessments are 
apt to be futile when they are heard by revenue oflit ers , (7) that great inconvenience, expense 
and suffering are imposed upon suitors required to follow the camp of a judicial officer who, 
in the discharge of executive duties, is making a tour of his district, and (?) that the existing 
system not only involves all whom it concerns in hardship and inconvenience, but also, by 
associating the judicial tribunal with the work of the police and of detectives, and by diminish- 
ing the safeguards afforded by the rules of evidence, produces miscaniages of justice and 
creates, although juatue be done, opportunities of suspicion, distrust and discontent, whuh 
are gieatly to be deplored Of these objections Nos 3 and 5 do not tell against the punciple 
of the union of the executive and judicial functions 

4 Although the main object of the memorial is the sepaiation of executive from 

criminal judicial duties, the memorialists press 
History of tho oaae in Boi gal f 0 r a, complete separation of judicial and. executive 

functions This would involve the removal of jurisdiction m levenue and civil cases (where it 
still exists) from the officers employed m executive duties To make the case complete it seems 
desirable to enumerate the different judicial functions exercised in different parts of India by 
executive authorities, but before doing so, it will, I thmk, be advantageous to notice how the 
present system has grown up by a reference to the history of the development in the Province 
of Bengal 

The first step taken by the Company, - after the acquisition of the Diwam, to improve 
the administration of justice, was embodied in the Regulation of August 15th, 1772 Two 
Courts, via , a Diwam or Civil Court, presided over by the Collector as Diwan, and a Paujdan 
or Criminal Court, were instituted for each Collectorate The Kazi and Mufti of the district 
and two Maulvis sat in the Criminal Court to expound the Muhammadan law, and to deter- 
mine how far accused persons were guilty of its violation , the Collector had to see that the 
proceedings were regular, and the decision fair and impartial There was an appeal from the 
Cml Court to the Sadar Diwam Adalat, and from the Criminal Couit to the Nizamat Adalat 

In 1774 Provincial Councils were established at six places, in which the administration of 
civil justice was vested, the powers being exercised by one member in rotation Faujdars or 
native officers of police weie appointed to 14 districts in order to suppress dakaiti 

In 1780 Civil Courts, independent of the Provincial Councils, were established in the 
six divisions, each presided over by a Company's servant, called Superintendent of Diwam 
Adalat, which dealt with all causes of a civil nature Revenue cases were reseried for the 
juiisdictiou of the Provincial Councils In 1781 18 Civil Courts were established including- 
the 6 above mentioned, 14 of them under Company's servants called Judges, and four (m 
frontier districts) under Collectors In the same year the Panjdars appointed in 1774 were- 
aholished and the Judges of the Civil Courts were invested with the power as Magistrates of- 
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apprehending dakaits and persons charged with the commission of any cume or acts of 
yioLence They were not authorized to tiy or punish such peisons, but had to send them to the 
nearest Faujdari Couits 

In 1787 the Dnectois, statmg that they were actuated by the necessity of accommodating 
then views and mteiests to the subsisting manneis and usages of the people, lathei than by 
any abstract theories drawn from other countnes or applicable to a different state of things, 
ordered that the offices of Judge and Collector should be united m the same person, who was 
also to have the powei of appiehendmg offenders against the public peace, their tual and 
punishment being still, however, left with the Muhammadan officers of the Nawab In 1790 
the Governoi General in Council resumed the superintendence of cnminal justice throughout 
the province The Nizamat Adalat was removed to Calcutta, and made to consist of the 
Governoi Geneial and Members of Council, assisted by the head Kazi and two Muftis Four 
courts of circuit weie established to be presided ovei by two covenanted civilians assisted by 
a Kazi and Mufti In 1798 the revenue couits were abolished by Loid Cornwallis, and all 
judicial poweis were taken away from collectors Cases hitherto tried by Collectors were 
made ovei to the civil courts piesided over by the Judge who, in his capacity as Magistiate, was 
vested with the superintendence and control of the police In 1810 power was taken to appoint 
a person other than the Judge to hold the office of Magistrate In 1818 Magistrates' poweis 
were raised to the existing limits In 1821 a permissive regulation was passed empowenng 
the Governoi Geneial m Council to invest a Collector with the powers of a Magistiate, oi a 
Magistrate with the poweis of a Collectoi In 1S81 the Magistrate- Judge having been 
appointed Sessions Judge, the offices of Collector and Magistrate were amalgamated The 
Collectors found themselves oveibuidened with work, and they consequently neglected their 
magisterial duties In 1887 Lord Auckland obtained sanction to the separation of the two 
offices, and this was gradually effected m the course of eight yeais The Magistrate in Lower 
Bengal was paid Bs 900 a month, and the Collector Es 1,900 or Bs J,500 according to grade 
The Magistrate was the chief police officer , there was no separate police department, and as 
well as having to heal all crime lepoits, watch over all investigations and instruct the police m 
their methods of carrying them out, he had all the judicial work of a Magistrate of a district 
As a rule, he had few or no Magistrates with anything but the lowest poweis to assist him 
The office of Magistrate fell into the hands of junior members of the service with bad results 
on the administration of justice This was the system so strongly condemned by Sir F Halli- 
day. Sir J P Grant and Sir B Peacock, and it will be conceded by eveiybody that it was open 
to the strongest objections The Government found it necessaiy to altei it, and m 1859 the 
offices of Magistrate and Collector were again united, and have remained so ever since This 
change was followed by the enactment, in 1881, of the Police Act creating a sepaiate Police 
Department under the control in each district of a District Superintendent of Police, placed 
under the general supervision of the Magistrate of the district 


5 The system at present in foice, whatever its defects, cannot fairly be cuticised, as the 
„ , ^ memorialists appear to suppose, on the same lines 

M^tea 01 : V °™‘ as the system which it supplanted m Bengal In 

his magisterial capacity the Distuct Magistrate 
has the full powers of a Magistrate of the highest class, the most important of which aie that 
he is competent to take cognizance of offences on complaint, police lepoits, information oi 
peisonal knowledge or suspicion Apart from certain heinous offences declared to be triable by 
the Court of Sessions only, he is competent, subject to an exception in the case of Europeans, 
to pass sentences of ngoious imprisonment up to two yeais oi a fine of Bs l,GO0 (with an 
alternative term of impiisonment not exceeding six months), or both He may also, m cases 
specified m a special enactment on the subject, impose sentence of whipping not exceeding 
thntv stripes In one province, viz , the Madras Presidency, where the districts aie larger 
than m any other part of India, these powers are very rarely exercised by the District Magis- 
trates The Magistrate in charge of the subdivision of a district in the Madras Piesidency is, 
so far as the exercise of original and appellate criminal powers goes, very much withm his own 
division in the position of a Magistrate of a district m other parts of India In seven pio- 

vmees* the District Magistrate may be especially 


# Punjab 
Burma 
Oudh 


CoOTg 

Central Provinces 


empowered to tiy all offences not punishable by- 
death, and to pass any sentence except a sen- 
Siha tence of death or of transportation or impri- 

sonment for a term exceeding seven years No 
appeal lies from sentences passed by him if they are sentences of imprisonment not exceeding 
one month only, or of fine not exceeding fifty lupees only, or of whipping only In the case 
of certain offences declared to he triable by summary procedure, the limit of non-appealahle 
sentences of imprisonment and of fine is raised to three months and two hundred rupees res- 
pectively 


The Magistrate of a district possesses, and may at any time have to exercise, general 
powers of arresting offenders , issuing search-warrants, inclusive of the orders for delivery of 
documents in the custody of postal and telegraph authorities , dispeismg unlawful assemblies, 
if necessaiy, with the aid of the civil or military force , recording statements and confessions 
dunng police investigations , requiring security to keep the peace and for good behaviour, 
deciding disputes likely to cause a breach of the peace in respect of the possession of immove- 
able property , taking steps for the removal of local nuisances , holding inquests , and ordering 
released convicts to notify their places of residence 
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His poweis of supervision include geneial powers of distributing, iiansfenmg and with- 
drawing cases pending m any of the magisterial courts , discharging peisons under security 
to keep the peace or to be of good behaviour , hearing appeals from oiders requiring security 
for good behaviour, and fiom sentences passed by Magistrates of the 2nd and 3rd class , and 
calling foi recoids of inferior courts and ordering commitment, further inquiry, or report to 
the High Court 

The Districts Magistrate’s concern with the detection and prosecution of cases is only 
lemote, and he rarely interferes m such matteis The Subordinate Magistrates have no share 
in the conti ol or command of the police except the powers confened on them as Magistrates 
by the Criminal Procedure Code 

6 In paragiaph 29 of their report of September 1860 the Police Commission observed 
that, with the constitution of the official agency existing m India, an exception to the rule 
that persons engaged in police duties should not have judicial functions must be made m favoui 
of the distuct officers They said “ It is nnpiacticable to relieve the Magistiates of their 
judicial duties, and, on the other hand, it is at present inexpedient to depuve the police and 

Police powers of District Magistrates P al ?lic of the valuable aid and supervision of the 

district officers in the general management of 
police matteis That, theiefoie, it is necessaiy that the district officer shall be recognized as 
the puncipal controlling officer in the police administration of his district And that the 
civil constabulary under its own officers shall he responsible to him, and under his orders for the 
executive police administration ” 

This recommendation was followed m section 4 of Act V of 1861, which runs u The admi- 
mstrat on of the police throughout the local jurisdiction of the Magistrate of the district shall, 
undei the geneial eontiol and dnection of such Magistrate, be vested m a District Superinten- 
dent of Police and in such Assistant Distuct Superintendents of Police as the Local Govern- 
ment shall consider necessary ” The Local Government is empowered to make lules to 
regulate the proceduie to be followed by Magistrates and police-officers in the discharge of 
any duty imposed upon them under the Act, and the relations between the Magistrate of the 
district and the police are defined in the Police Manuals They differ somewhat m different 
provinces 

In Bengal the rules aie to the effect that “ the District Magistrate has no authority to 
interfere in the internal organization and discipline of the police force, but m other respects, 
he is the head of the police The Distuct Superintendent of Police is, m fact, an aid to the 
Magistrate foi the superintendence of the police of the district The Magistrate is entirely 
responsible for the peace and c riminal administration of his district, and the District Superin- 
tendent is his assistant for police duties, and, as such, is hound to carry out his ordeis He is 
independent of him m so far as regards the internal economy of the force, and everything of a 
purely departmental nature, but even in such matters he is expected to pay due regard to his 
wishes and suggestions J 

In the United Piovmces the Magistrate of the district is the contiolling authority of the 
police withm hi6 district The District Superintendent of Police is in the position of an Assis- 
tant to the Magistrate m the Police Department and entirely subordinate to him The 

consent of the Magistrate of the distuct must be obtained to the transfer, fiom one part of the 
district to another, of police-officers above the grade of constable, and the Magistrate of the 
district may direct any such transfer suo motu and cairy it into effect All serious cases have 
to be reported to the Magistrate of the district immediately by the police, and the Distuct 
Superintendent of Police has to send him an abstract daily report of all dime reported and 
■other matters of interest 

In the Punjab the District Superintendent of Police and the Police subordinate to him 
are declared to be subordinate to the Magistrate of the distuct, as executive head of the police 
All postings, removals or transfers of officers m chaige of police stations are made by the 
District Superintendent of Police only after consultation and in compliance with the ordeis of 
the District Magistrate 

In Buima the Magistrate of the district is the contiolling authority of the police withm 
his district The Distuct Supenntendent is m the position of an assistant to the Magistrate 
m the Police Department The District Magistrate has a general control, but it is the District 
Supenntendent who is responsible foi the detailed administration of the pokce 

In the Cential Piovmces the police area of a distuct is said to be “ Under the control and 
supei vision of the District Superintendent JJ The District Supenntendent of Police enlists all 
constables subject to the veto of the Deputy Commissioner The District Supenntendent of 
Police mak es all piomotions to the higher giades of constables and to the lowei grades of head 
constables Promotions to higher giades than this have to be submitted through the Deputy 
Commissioner to the Inspector-General 

In Assam the administration of the police throughout the local jurisdiction of the 
Deputy Co mmis sioner of the district is vested in the District Superintendent of Police un de r 
the general control and direction of the Deputy Commissioner The Deputy Commissioner is 
entirely responsible for the peace and criminal administration of his district, and the District 
Superintendent is his assistant for police duties, and, as such, is bound -to cairy ont all his 
orders 
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Madras and Bombay have sepaa ate Police Acts That foi the foimer Presidency was 
passed in 1859 before the Police Commission had lepoi ted It does not contain the piovision 
m Act Y of 1861 about the position of the Magistiate of the dxstiict An executive oidei of 
the Madias Government declaies that m the Madias Piesidency the general maintenance of 
peace in the district and pievention of cume devo ! ves on the Distiict Superintendent of Police 
under the geneial admmistiative and judicial snpei vision of the Magistiate The District 
Superintendent of Police is required to keep the District Magistrate specially mfoimed of all 
matters lelatmg to the well-being and management of the district m a police aspect The 
appointment, dismissal and punishment of the ordinary village police lests entirely with the 
Magistiate of the distiict All officers of the police force aie declaied to be absolutely sub- 
oidmate to the Magistiate m the stnet sense of the term, and to be bound to cany his oiders 
into execution without cavil oi delay I cannot tiace oideis m the Madras Presidency that 
particular lands of cases are to he repoi feed to the Magistiate of the district The Madras 
Government contend that the District Superintendent of Police is less m subordination to the 
Magistiate in the Madras Presidency than in Bengal, and judging fiom the standing oiders, 
it would appear that he is so 

The piovision in the Bombay Act (IV of 1890, section 13) on this subject is to the effect 
that the Distiict Supeimtendent and the police force of a district shall be under tbe command 
and control of the Magistrate of the distiict, who shall, m exeicismg this authority, be governed 
by such rules and orders as the Government may fiom time to time make, and shall be subject 
to the lawful orders of the Commissioner The Distiict Supeimtendent of Police may be 
required by the Magistiate of the District (section 15) to furnish leports, particular or general, 
on any mattei connected with crimes, the condition of the criminal classes, the pievention of 
disorder, the regulation of assemblies and arrangements, the distribution of the police force, 
the utilization of auxiliary means, and all other matters m furtherance of his control of the 
police force and the maintenance of older He can call on the District Superintendent of 
Police (section 16) to substitute another officer for a subordinate who shows marked incompe- 
tence or unfitness for the locality or for his particulai duties The directions in the Bombay 
Manual provide that the District Supeimtendent of Police is m fact an assistant to the Magis- 
trate for the supeuntendence of the police of the district, but the District Magistrate will not 
ordinarily interfere m the internal organization and discipline of the police force 


7 With regard to the revenue functions of executive officers Mi Puller writes — “ In 
functions of ihstncfc Magnates ®P lte of Lord Cornwall*’ pronoimeemant of 1793 

While Revenue ConrtflhftYG no 3 mi8dictioa Regulation VII of 1822, (which may be regarded 

tbe foundation of revenue law and procedure m 
^ LWntT the Bengal Piesidency) barred the junsdiction of 

the Civil Couits on questions connected with revenue assessment (section 14), 01 the teims of 
settlement (section 17) These piovisions have been lepeated (with moie or less amplification, 
so as to cover operations incidental to assessment) m the levenue legislation of all piovmces in 
the Bengal Piesidency including Brnma In Bombay the enteitamment by Civil Couits of 
objections to assessment is bailed by a special Act (X of 1876) passed to define the juusdic- 
tion of the Revenue Courts The discussion which took place m the Imperial Legislative 
Council on the passing of this Act is of peculiai interest m the present connection, as Lord 
Hobhouse, as Legal Membei of Council, championed on that occasion the view that questions 
m which the land revenue intei ests of Government weie involved should be removed from the 
jurisdiction of the Civil Couits, and maintained a position which is precisely the opposite of 
that now taken by him Pieviously to the passing of this Act the Bombay revenue system 
(like that of Madias at the present day) had the suppoit of no recent legislation, but rested 
on an old Regulation (XVII of 1827) , the woidtng of which gave some ground for the 
opinion that the disci etionary powers of the Government in assessment of revenue were 
subject to question in the Civil Couits In two cases of some impoitance tbe Civil Couits 
claimed and exeicised the right to try a suit against Government calling m question the- 
propnety of its assessment (m one case the ground of action was that the assessment exceeded 
a sixth of the produce), and, although m a case of latei date the High Couit disallowed 
these pioceedings, yet its pronouncement was regarded by the Legal Member as an obiter 
dictum,, and, with his support, an Act was earned in the face of strong opposition with the 
object of definitely securing the discretion of Government against 1 nutation by a Civil Court's 
decision In Madras, Act II of 1804 (section 58) similarly excludes the Civil Courts m all 
matteis touching the rate of assessment In no piovmce of India, then, can the claims of 
the Executive Government to alter the land revenue on the expay of a settlement be called 
in question by civil suit 


The is no such uniformity of system m regard to disputes between the Government 
and private persons as to the legality of proceedings for the collection of revenue The sale 
lawotBengal (Act XL of 1859) allows of resort to the Civil Couits to question the legality 
of Collector s sales m recovery of land revenue arrears, and the Certificate procedure in force 
in this province, under Act VII of 1880, also enables the Civil Courts to question the legality 
of a Collector s an ear recovery certificate, provided that the amount under dispute is lodged 
in the Collector's office In the non-scheduled area of Bengal, to which these Acts apply, a 
man can theiefore claim the interference of the Civil Courts m cases where revenue has been 
recovered from him which he is under the terms of the settlement not liable to pay But m the 
scheduled districts of Bengal the exclusion of the Civil Courts m this matter has been generally 
a feature of the ppecial revenue legislation undertaken to meet the peculiar circmstances of 
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iiiese tiacts Thus Act I of 1879 (section 37) excludes the Civil Couits fiom tlie cognizance 
of all matteis connected with le venue (and lent) in Chota Nagprn save m such special cases 
T , , „ , as mistaken execution of a deciee This line has 

fci’S fZFv'lIrtSSX? followed m tie iem.oe leg.ehfa™ of the 

Burma It is absolutely opposed to fact m all othei piovinces or the .Bengal Presidency alike 
*kree Z in the case of scheduled and non-scheduled 

Benzix I[BBBTS02f] distucts* m all of which (the Punjab* United 
Piovinces, Cential Piovinces* Ajmei* Assam and 
Buima) a man who has been made to pay land levenue m excess of the legal demand must 
look for lediess to appeal piefei red within the Revenue Department On the othei hand* the 
pioceduie of Western and Southern India conesponds to that of the non- scheduled area 
of Bengal m permitting the collection of levenue to be questioned m the Civil Cornts In 
the Bombay Piesidency Act X of 1876 expiessly authorizes Civil Courts to inteifeie m cases 
where land revenue is claimed m excess of assessment, or m spite of payment, and under 
Madras Act II of 1804 pnvate peisons can also have lecouise to the Civil Couits foi remedy m 
cases of this description 

Ancillaiy to the assessment of land levenue are certain meidential operations, the 
chief of which is the settlement of lent The law of Bengal (Act VIII of 1835) peimits of 
the settlement of rents by a levenue officer, but piovxdes for appeal from his orders to a special 
Civil Judge (section J 08) who is under the control of the High Court, whether Government 
is itself fiscally mteiested in the amount of the lent — as m the temporarily settled distucts 
of Onssa — or not, as in Bengal pioper and Behai In the scheduled districts of Bengal lent 
juusdiction is limited to the Bevenue Courts In "the Punjab, the United Piovmces and the 
Cential Provinces the decision of a Settlement Officer fixing a rent cannot be questioned m 
the Civil Courts Settlement officeis have no power to fix rents, as opposed to revenue* in 
Ajmei* Bombay, Madras* Assam and Buima No lent law has as yet been mtioduced into 
these piovmces 

Other important cases which aie decided m the couise of re-settlement are those connected 
with— 


(1) the resumption of rent-free or revenue-free tenuies , 

(2) the distribution of piofits between superior and inferior right-holders in the settle- 

ment , 

(3) the framing of the record of rights ; 

(4) partitions, and 

(5) the regulation of the staff of village-officers 

In no province of what has been known as the Piesidency of Bengal (including Buima) 
have the Civil Courts power to interfere with the resumption of revenue fi ee grants * Govern- 
ment does not ordinarily concern itself with the resumption of rent-free grants (which mvolves 
interference between landlord and tenant)* but in cases where the revenue law specially 
provides fox the resumption, as under section 79 of the North-West Provinces Land Revenue 
Act (XIX of 1876), the Civil Courts are not allowed to question the revenue-officei *s decision 
The law of Bombay (Act X of 1876) permits Civil Courts to mterfeie with the resumption 
of revenue-free tenures* but only m the districts which constitute the “ old piovmces " of the 
Presidency Civil Court jurisdiction on this question is of very long standing m these distucts 
and Act X of 1876, while negativing the pietension which Civil Couits had put forward to 
leview revision assessments generally, maintained their jurisdiction in this class of cases 
In Madras the Civil Courts have apparently no powers of interference with the resumption 
by Government of revenue-fiee grants 

Where* as m the case of estates held by superior and inferior proprietor m the 
United Piovmces and the Cential Provinces* the Settlement officer has authority to pass ordeis 
in regard to the distribution of proprietary profits, the Civil Court cannot concern them- 
selves with the matter In all provinces of the Bengal Presidency the Settlement officer 
does not stop short at determining the land revenue and the persons responsible for its payment 
he proceeds to draw up a “record of rights ” giving a full account of all subordinate tenures 
in the estate and of village customs relating to common pastuiage, the levy of contributions for 
village expenses, and the like The entries in this record aie m the Punjab, the United 
Provinces, the Central Provinces, and Ajmer declared to be piesumptive proof m the fiist thiee 
provinces a peison who consideis himself aggrieved by an inaccuracy can only secure its 
correction in revenue appeal m the Central Piovmces and Ajmei he may m certain classes of 
cases invoke the intervention of the Civil Couits In Lowei Bengal the recoid of lights 
is drawn up subject to appeal to special Civil Judge As legards the partitioning of estates , m 
the piovmces m which settlement is by mahals (the Punjab, the United Provinces* the Central 
Provinces, Ajmer and Bengal) the sub-division of landed property affects the security of 
Government for the payment of its levenue, and accoidmgly the partition of land m accordance 
TTith declared or admitted lights and the distribution of the assessed revenue is reserved to the 
Revenue Couits* the jurisdiction of the Civil Courts being limited to the declaration of a light 
to partition The Civil Courts have no power of interference with the method m which 
partition, is effected But should m the course of paitition proceedings questions of right or 
title arise and the revenue officer decides them* a Civil Court appeal lies from his oidei As a 
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general xule such questions are referred by the partitioning officer to the Civil Court, pioceed- 
mgg being stayed p ending their decision In ryotwaii provinces partitioii is of less importance 
The Civil Courts c p u pass no order which would entail a change in the register of revenue 
payeis and the sub-division of holdings is effected [executively In Bombay the law prescribes 
a procedme Finally, cases connected with the succession to and emoluments of village-officers 
are m all provinces limited to the cognizance of the Revenue Courts 

In some provinces Revenue Courts have an exclusive jurisdiction m disputes between 
landlord and tenant This is the case in the Punjab and the United Piovmces wheie all suits 
between landloid and tenant, whethei involving questions of fact (such as the due payment of 
lent) or questions of status 01 liability, aie exclusively triable by Revenue Courts But the law 
of the Punjab and what have till now been inown as the North-Western Piovmces empowers 
a levenue officer to refer to the Civil Courts questions in issue, involving a point of law, which 
appeal to him to be more proper for the decision of a Civil Court, and m both the 
Provinces of Agra and Oudh an appeal lies to the Distnct Judge from the decision of the 
Revenue Courts in certain suits of importance In the Central Provinces suits for anears of 
lent and foi ejectment on certain grounds are decided by the Cml Courts, hut all proceedings 
in which the amount of rent payable is m question aie dealt with on the revenue side In the 
non-scheduled districts of Bengal tenancy litigation is wholly transacted by the Civil Courts, 
hut in the scheduled distncts is committed to the revenue officials The ryotwan provinces 
as yet possess no eepaiate tenancy law, and suits between landloid and tenant are included in 
the oidmaiy Civil Court litigation 

8 In the regulation piovmces the Magistrates have nothing to do with the decision of 

civil suits, except m backward tiacts of very small 
Civil Couifc pov gib of District Magistiate area In the non-regulation provinces it was foi- 

merly the practice foi the distnct officer and his 
assistants to undertake the civil as well as the criminal and revenue court work This piactice 
has been much changed m recent years Thus one of the objects of the scheme of 1833 for the 
leoigamzation of the civil administration m the Punjab was to relieve Deputy Commissioners 
to a great extent of their judicial woik by increasing the number of District Judges and 
Subordinate Judges In 1900 Deputy Commissioners in the Punjab decided no original suits. 
Assistant Commissioners and Extra Assistant Commissioners decided only 6 9 per cent of the 
total and Tahsildais and Naib-Tahsildars 7 5 per cent 

Deputy Commissioner, Assistant Commissioners, Extra Assistant Commissioners and Tah- 
mldais m Oudh were relieved by Act XIII of 1879 of all civil judicial work 

In the Central Provinces Act XVI of 18S5 was passed with the object of paving the way 
foi the gradual removal of civil judicial business from the magisterial and executive authonties 
Civil Judges and Munsifs were appointed In 1891 Judicial Assistants were appointed to the 
Commissioners who ceased from that time to exercise Civil Court poweis These powers weie 
foimally withdiawn from Commissioneis by Act IV of 1901 Deputy Commissioneis disposed 
of only two original cml suits in 1899, and apparently of none in 1900 Assistant Commis- 
sioneis and Extia Assistant Commissioners disposed or 11 3 pei cent of the original cases m 
1900, Naib-Tahsildais of £0 7 per cent and Tahsildars 22 6 pei cent 

In Lowei Buima the township officer has m recent years been relieved of much original 
civil work by the creation of Civil Myooks, but throughout Upper Burma, and to a great 
extent in Assam (except the Sylhet Distnct) Civil Court powers are exercised by the officeis 
invested with criminal and revenue powers, and there is no separate Civil Court establishment 


Thus m the Punjab the executive and magisterial establishments do a small, and in th& 
Central Provinces a substantial, amount of the Civil Court work, while in Burma and Assam 
they do most of it 

9 With xeference to the contention of the memorialists that the combination of judicial 

with executive duties in the same officer violates 
the fiist principles of equity, I would observe that 
they seem to have ignored one important point, that they are asking for the mtioduction into 
India of a state of things which certainly does not exist m England, and probably does not 
exmt m any other part of the world The separation of judicial and executive functions as it 
exists in England m the present day is of comparatively recent development Even in London, 
there was no separation between the executive and judicial duties of paid justices until 1889 
when these functions were divided by 2 and 8 Viet , cap 71, the judicial functions being given to 
Magistrates and the control of police to Commissioners The county and borough Magistrates, 
except these who are magistrates ex-officio, are appointed by the Lord Chancellor in the 
name of the Crown, and can be removed as easily as any ordinary Magistrate m India can 
be deprived of his power It was estimated by Mi Maitland m 1885 that of the committed 
cases one-half took place at county sessions, a quarter at boiough sessions and only the 
balance at the assizes of sessions of the Central Criminal Court As, in addition to this- 
the county and borough Magistrates disposed of practically all the trivial ma gisterial wort 
and yet, on the othei hand, in quarter sessions have jurisdiction m all lands of cases, except 
capital offences, offences punishable at a fiist conviction with penal servitude for life, and 
a few of the more senous misdeam eanouis, it will he seen how large a share the magistiacy 
takes m disposing of the criminal business of the country This fact, howevei, has not been 
thought m England sufficient to justify then exclusion from the perfoimance of administra- 
tive duties, It is true that by quite recent legislation many of then administrative functions 
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have now teen made ovei to othei elective bodies, such as the County Co unc il, Ruial and 
Urban District Councils, and so on, but in. the first place, it is not pietended that that step was 
taken m consequence of any inconvenience arising fiom the amalgamation of executive and 
judicial functions, and in the second place, it has not had that effect Of the administrative 
powers which the J ustices had in addition to their judicial functions, pnoi to the change 
in legislation which instituted the Countiy Councils, the fiist and most impoitant as bearing 
on the consideration of the case, as it auses in India, was the authority which they held over 
the police The Justices in quaatei sessions had the nght to determine the number of con- 
stables to be employed, and could, with the consent of the Home Secretary, mciease or diminish 
thenumhei The Justices m quartei sessions also appointed the Chief Constables, who had 
the general disposition and government of the constables subject to the oideis of quaiter 
sessions and the Home Office legulations The Chief Constables also, with the approval of 
Petty Sessions, appointed, and it was for him at his pleasure to dismiss, his subordinates 

It will thus be seen that up to quite a recent date, at any Tate, the connection between 
the magistracy and the police and the authority of the former over the lattei were of quite 
a marked character But, m addition to this authority, the Justices had, and, to a large extent 
they still have, other executive poweis of the most miscellaneous and varied description Thus, 
as regards granting of licenses for public houses, the right to giant licenses 01 to transfer them 
was in the hands of the Justices So were the grant of licenses for pawn-brokers, keepers of 
billiard-looms, stoieis of gunpowder and petroleum, agricultural gang-masters and baby farmers 
They were authorized to issue oiders for cutting down tiees which overhung highways, for 
destroying meat unfit for food, obscene books, dangerous dogs, to order the removal of corpses 
to the mortuary, of paupers to then place of settlement, and the closing of polluted watei- 
supply They also appointed oveiseers of the pool settled the poor rates and jury list They 
heard complaints against local rating, they appointed county analysts and inspectors of 
weights and measures, and they had certain control ovei the highways and specially over country 
budges They licensed play-houses, dancmg-houses, and race-couises Income-tax commis- 
sioneis aie generally Justices of the Peace In these later days they have also to give certifi- 
cates of exemption fiom compulsory vaccination It is true that many of these powers have 
been made over to the County Councils, but the intention m that was simply to place the local 
expenditure m the hands of elected lepiesentatives lathei than in the hands of officials appoint- 
ed by the Ciown As a matteT of fact an examination would Bhow that the large majonty of 
County Councillors aie themselves J ustices of Peace and that being so, the amalgamation of 
judicial and executive functions in the same hands has been left untouched Indeed it would not 
be possible to argue that the object of lecent legislation was to separate the two because it is 
specially provided that some executive officials, such as Chaumen of County Councils Urban 
District Councils and Huial District Boards aie to be Justices of the Peace duiing then teim 
of office In the towns the police aie more directly undei the control of a Watch Committee 
of the Town Conncil, of whom, howevei, the Mayoi is also the Chairman as he is the Chau man 
of the local Bench of Magistrates In the towns constables are appointed, dismissed and 
governed by this Watch Committee 

As a matter of fact, historical connection between executive administration and the 
exercise of judicial functions has always been rather close m England This will be veiy well 
seen fiom the examples of the large towns No one would deny, for instance, that the Lord 
Mayor of London and the Sheuffs are executive officers, and m the past, of course, their 
executive authority was enormous Notwithstanding this they have always been included in 
the commissions of oyer and terminer and general jail delivery m the County of Middlesex and 
this has been kept up, as a form, even aftei the foimation of the Central Cnminal Coxut Noi 
is this an isolated instance, foi m Bustol the Mayor, now the Loid Mayoi, and the High 
Sheriff aie joined with the Judges of Assizes m such commissions And not only this, but if 
the judicial officer, such as a Mayor, as Chairman of the local Bench Magistiates, neglects his 
executive functions he is guilty of misdemeanour and liable to imprisonment and fine at the 
information of the Attorney-General Thus, in 1780, the Lord Mayoi of London was indicted 
for negligence m reading the Biot Act m putting down uots which occurred m London, and 
m I882r Pinney, Mayoi of Bristol, was similarly indicted for negligence m not putting down 
the reform riots m that town Certainly m England the responsibility for conserving the 
peace has never been divorced from the exeicise of judicial powei to the extent desired by the 
memouahsts, and in the Local Government Act of 1888 all the poweis of the justices over the 
police for the purpose of keeping the peace were expressly maintained intact 

10 The mam objections alleged against thepiesent system seem to be that the Magistrate 

* responsible for bunging offenders to justice can 
Objection alleged against the present system haldly be exp ected to go through the trial of an 

alleged offender m a case of serious mime with the perfectly open mmd which the theory of 
administration of justice according to British ideas expects , that abstract justice consequently 
suffeis at the hands of distuct officeis who are influenced by consideration of administrative 
expediency , that the courts m India aie not independent of the executive even m the exercise 
of the most purely judicial functions , that District Magistrates and some police Officers, 
directly or indirectly, influence the Subordinate Magistiates in favour of convictions . that 
native Magistrates are apt to mteipret directions, which if given tq»a European would leave his 
discretion entirely unfettered, as binding instructions not to be disobeyed, that native Magis- 
trates owing to natual timidity and other leasons, frequently do not express their leal opinion 
in cases sent up by the police, and frequently convict rather than acquit in deference to the views 
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of the Distuct Magistiates, and that Magistrates genei ally are ready to accept doubtful evidence 
and occasionally convict on less evidence than would satisfy a ptuely legal and detached mind 
The general consequence is said to be that theie is a want of public confidence in the adminis- 
tration of justice m the Magistrates' Courts, and subsidiary defects m the present system aie 
alleged to be the delay b m the administration of justice, owing to the piessure of othei woik, 
and the inconvenience and haidship caused to parties and witnesses by attendance at the couits 
of Magistiates on tour 


11 The objeotionslthat the piesent system involves delay and inconvenience to the people 
can be readily dealt with If unjustifiable delays occui — and no one will deny that they do m 
India as well as m England— this is not confined to those officers who exercise both judicial 
and executive functions, and is not so muoh a necessary incident of the system as the lesult 
of laziness on the paat o£ individual officeis No doubt Magistiates of districts and Sub- 
Aad mine ordinate Magistrates, with few exceptions, have 

Dmrznr 1[bbbtsox] too much to do hut my experience is that with 

European Magistiates revenue case-work goes to the wall as compaied with cnmmal case-work. 
With native Magistrates the case is often different, and the native mmd finds it dfflcult to 
realize the importance of piomptly disposing of cases m which accused peisons have been sent up 
in police custody The evil results of constant postponements of cnmmal cases aie, I believe, 
more noticeable m Bengal than elsewhere, and m that province the native Deputy Collectois 
have no levenue case-woik, and nothing like the same miscellaneous revenue duties as in 
piovmces in. which there is a tempoiary settlement I think that theie is no giound foi believ- 
ing that Magistiates employed in puiely judicial duties, and subject only to the supervision of 
a Judge at some distance fiom them, the delays indisposing of cnminal cases would be altogether 
removed 01 even materially decieased A valuable check which theDistiict Magistiate canexei- 
cise over his Suboidinate, Magistrates is to examine the tickets of the under4rial pnsoneis 
when he makes the prescribed inspection of the distuct jail These show at a glance how 
Magistrates are postponing their cases This check] would be available to the Sessions Judges, 
hut engrossed as they are m judicial business they have not the same direct interest to attend 
to this matter that the Magistiates have, and would almost mevitably neglect it As to the 
inconvenience said to ause from Magistrates being on tour, it must, I think, he admitted that 
such inconvenience is occasionally caused, and I expect that in the Bombay Piesidenoy, wheie 
every Assistant Magistrate and Collectoi is required to be m camp for seven months, it is 
gieater than elsewhere It can, I believe, be leduced, if not entirely avoided, by proper 
management It ought never to be, and m my expenence never has been, in any district in 
which I have served, the case that the cimnnal woik of the city 01 town at head-quarters has 
Tiad to be done by a Magistrate on tour in another part of the distuct Such an arrangement 
must lead to muoh hardship and inconvenience, hut when a Subdmsional Magistiate is on tour 
in the parts of the distuct undei his chaige, it must surely be to the convenience of the wit- 
nesses and otheis to attend his court compaiatively neai their homes rather than to be called 
into the district head-quaiters 

12 In condemnation of the present system the memorialists have given in appendix B to 
Alw - the memorial summaiies of various cases [which in 

s the opinion of the memorialists, lllustiate in a strik- 

ing way some of the dangeis which arise from the piesent system These consist of 18 cases 
collected by the late Mr Monomohan Ghose The fust took place in 1876 and the last m 
1894 j, and only four of them occurred after 1890 The Bengal Government is, I think, justified 
in the assumption that Mr Monomohan Ghose made his collection as strong as possible, and m 
holding that the assertion that they aie typical examples taken from a large number requires 
to be proved With an active native press and native bar in Bengal it is not likely that cases 
of real abuse escape the notice of the public or of the Government Consideung that the cases 
cited by the late Mr Monomohan Ghose were collected during a period of nearly 20 years, 
and that these weie taken from a province with a population of about 70 millions, they are 
not very numerous, but it must, I think, be admitted that some of them were bad cases 

Of the cases cited by Mr Monomohan Ghose seveial weie noticed by the Executive 
Government, mz — 


(0 Case of Hal Chand Chowdry of Chittagong , — Mr Monomohan Ghose referred to the 
action taken by the Government of Bengal and to the Government of India's 
views, but the latter aie not completely stated by him The Governor Genei al 
m Council expressed the giavest disapprobation of Mi Kirkwood's conduct 
and the opinion that he had been leniently dealt with His Excellency in 
Council did not consider it necessary to disturb the Lieutenant- Governors 
orders or to press any further action against Mr Kirkwood, but said that he 
should be warned that any repetition of similar intemperate and insubordinate 
conduct, especially m connection with his judicial duties, would he most severely 
dealt with 

(it) The Fenwa eases — Here, as Mr Monomohan Ghose showed, the Government 
inteifeied to get the injustice done remedied by the superior courts It did 
more than this, foi the Lieutenant-Governor censured Mr Rattiay, and ordeied 
his leduction from the 5th grade of District Superintendents of Police to the 
top of the first giade of Assistant District Superintendents of Police, and his 
lemoval from the chaage of the Chittagong District Mr Badcock was deprived 
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of his officiating appointment as a 2-nd grade Joint Magistrate, and Ins piomo- 
tion was stopped tdl he could establish a character f oi better -judgment and 
discretion 

The Monghvr case — The Local Government oi deietl that, on his arrival in India 
after furlough, Mr Magiath should remain unemployed m the position of a 
Joint Magistrate until he furnished a full explanation (Our records do not 
show what subsequently happened as regards Mr Magrath ) Mr Harris was 
severely censured and lemoved from the chaige of a subdivision The Gov- 
ernment of India approved of the substance of the oideis passed by the Local 
Government 

The Rung pur Deer case — Mi Monomohan Ghose has given extiacts fiom the 
oideis of the Government of Bengal dealing with the officials who mis behaved 
in this case 

(xv) TheJamalpui Mela case — Mr Monomohan Ghose has quoted the orders passed 
by Sir Steuart Bayley in this case The Government of India said that the 
Lieutenant-Goveinoi was justified m tiansfemng Mr Glaziei from Mymen- 
sraghj and expiessed the opinion, that Mi Glazier was, ul the Lieutenant- 
Governoi'a opinion, otheiwise qualified for higher posts in the police service, the 
eirois committed by him weie not of so grave a natuie as to call for an order 
debaiiing him from all hope of future piomotion The Secietaiy of State 
agieed with the Government of India 

The Mymen&wgh ease — Mr Monomohan Ghose has noticed that the Lieutenant- 
Governor censured Mi Phillips This case led to expiessions of opinion by 
Loids Kimberley and Cross m the House of^ Loids legaidmg the union of 
executive and judicial functions 

(*») The Khulna case — In this case Su Chailes Elliot censured Mr Beatson-Bell for 
his hotheadedness The Government of India forwaided the papeis to the 
Secretary of State with the remaik that they did not think that the ciicum- 
stanceB of the case were such as to lequire that any fuither notice should be 
taken of Mr Bell's conduct 

The Government of India asked the Local Governments and the High Court at Calcutta 
-to furnish a definite statement of all cases of abuse that had come to their notice m the past 
five years, and to show m what lespect abuse or miscaniage of justice has occuired The 
Tepb.es on this point disclose veiy little reason for attacking the present system on the ground 
that it leads to mis carnage of justice 

Madras — One case has come to the notice of the Madras Government and the Madras 
High Court in the past five years, m^which the combination of functions led to the introduc- 
tion of executive considerations into the disposal of a judicial inquiry This was no doubt a 
■^bad case A second-class Magistrate introduced into a simple judicial inquiry a general dis- 
cussion as to the manner in which a large distilleiy was conducted The accused was, in 
consequence, subjected to inconvenience and hardship, and the Distiict Magistrate failed to 
-take notice of the impropnety of the Sub-Magistiate The Sessions Judge acquitted the 
man on appeal, and, on an appeal against this acquittal, the High Court concmied with the 
Sessions Judge Mr Justice Shepherd, himself a supporter of separation, says %€ I do not 
suppose that many cases such as those adduced by Mr Monomohan Ghose could he adduced by 
any Madras witness foi in this Piesidency the confusion of the functions of police-officer 
prosecutoi and judge does not go the length which it apparently reaches m Bengal 99 J 

Domiay — The cases of abuse cited are as follows — 

(1) That quoted by Sir Lawience Jenkins In this case a military officer, who had been 
given first-class magisteiial poweis while temporarily employed on plague duty, 
convicted a man for disobeying an order issued by himself The military officer 
had been invested with magisterial poweis to meet an emergency under the 
Epidemic Diseases Act This case is, after all, not a very impoitant one, since 
the man was only fined Be 40, which sum was lefunded owing to the order on 
appeal, and it cannot be regarded as illustrative of what is done under ordinary 
circumstances J 


(2) Pouiteen cases of abuse are returned as having come to the notice of the High 
Couit in the past five years They are examined m paragraph 9 of the Bombay 
"While the other five ere trifling, and the con- Government's letter of 24th Decem- 
nection with the present system often exceedingly ber 1900 It is clear that m cases 

remot6 T> , 1, a, 3, 7, 8, 10, 11, 14, there was 

Dbnzil I[bbbmo»] no abuse aiisrng from the union of 
judicial and executive functions The fault was in each case a failure to 
appieciate the evidence oi to inteipret the law correctly Cases 4, 9 and 18 
were cases of conviction under the Epidemic Diseases Act , in two of tViP.m the 
Magistrate connoted persons for failure to obey the rules under the Act whom 
the ,High Court found not to be liable to observe them ; in the third it 
accused had no knowledge of the rule, for disobeying which he 
been offnVioted, and acquitted him because be obeyed it as soon as it was brought 
348H.D. ^ - 
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to his notice The Magistrate does not seem to have been wiong in the last 
case * m fact the judgment of the High Conit seems to conflict with a well-known 
legal maxim Theie lemaan two cases* viz * (6) in which a Distnct Magistrate 
directed that a Mamlatdai* who had been diechaiged by one Magistrate* should be 
tiled by anothei The High Court was probably right m quashing this order on 
its examination of the facts* on. the ground that theie was no fiesh evidence At 
the same time* although his action may have been unwise* no illegality was com- 
mitted by the Distnct Magistiate, since a discharge does not opeiate like an 
acquittal to stay further proceedings The last case is that of a Suboidmate Magis- 
trate who imposed a petty fine for disobedience of an ordei given by himself This 
was clearly illegal* but was piomptly bi ought to the notice of the High Couitby 
the Distinct Magistrate The Bum total of abuse bi ought out m the statement 
furnished by the High Court at Bombay is infinitesimal* and cannot be held to 
weigh against the obseivation of Mr Justice Russel to the following effect - 
tc Speaking fiom my experience as a barrister who practised (with hut few excep- 
tions m mofasal cases) foi over twenty yeais m the city of Bombay* I cannot 
say that I ever met with a case m which the combination of executive and 
judicial functions m the same hands led to abuse ** Even Mi Ranade admitted 
that the Distnct Magistrates had seldom been found fault wath for exercising 
then judicial poweis m subordination to their executive functions Mr Justice 
Badrudm Tyabji made some geneial statements which he was quite unable to 
substantiate when called upon to do so 

(8) Mr Dayaiam Gidumal* as Distnct and Sessions Judge of Shikarpur* has put forward 
thiee cases The first occurred in 1866 * the action of the Distnct Magistrate 
m this case was lepiehensible, but the case is 86 yeais old In the second case 
the Assistant Collector was supported by the Sessions Judge m his decision , 
at the same time the account given of the fanner's actions shows that it was not 
quite judicial The thud case merely shows that the police inspector in question 
abused his authority as a police-officer* and has no bearing whatever on the 
question of the union of executive and judicial functions 

Not one of the cases cited m the statement (page 134 of papers from Bombay) furnished 
by Mir Dayaiam Gidumal* as Officiating Judicial Commissioner in Sind on November 4th* 
1900* seems to have the smallest bearing on abuses aiising fiom the union of judicial and 
executive functions 

Bengal — The Lieutenant- G o v emor has heard of two cases— I suppose the Chupra case 
No \ Judicial element entered mto Magmre’e and Mi Maguire's case The High Court has 
caso which is theiefore not in point famished no figuies on the giound that the com- 

' D ' BNZI1 ' IfrBETfloir] pilation of a statement would entail a seaich which 

would occupy a substantial time This ground for not complying with the request of the 
Government of India m itself shows that theie cannot have been many serious cases of abuse * 
had there been, they could have been leadily remembered and traced Sir Henry Prmsep (the 
oldest Judge on the Indian Bench) thinks that cases in which the union of offices leads to 
abuse aie w comparatively laie* and* I should say* less frequent than they were fifteen or 
twenty years ago " 

The memorials foiwaided fiom different associations by the Bengal Government m favour 
0X10 case a ^ mBe outBide Bengal itself* viz * the Baladhan murder case 
(Assam) In this case seven men were convicted, four being sentenced to death and three to- 
trausportation foi life The High Couit quashed the sentences and acquitted the accused 
1 do not see how this establishes a case of abuse due to the union of executive and mdicial 
functions J 


The United Province * — The Acting Chief Justice (Mi Knox) wrot 9 ce So fai as these 
provinces are concerned and so far as my expenence goes* I cannot give one Bingle instance m 
wJucn the combination under consideration has actually led to abuse " 

Bat see the Chief Justice’s opinion, on them, Mr Fox, one of the Sessions Judges in the 
Srtta 111 P aia ^ ra Pk 6 of the United Provinces United Provinces, cited six cases of abuse 

DBNZH, I[BBnTflOK] 

(1) Li this case the Magistrate is said from Mr Fox's recollection to have described the 
sam$ witness as lespectable and of bad oharactei lespectively in two cases m one of which 
e was awtmosB for the Crown and in one for the defence As Mr Knox points out, assum- 
ing Mr Fozrp recollection to he oorrect, it ib not Bhown than any actual harm was caused , the 
case is 9 years old J 


,, ® i n vr e ^^“asethe High Court Judge (Mr Knox) reduced the sentence, hut 

thought the Magistrate's action open to no foidticisiu 


(3) In the third case a policeman, after having been acquitted of abduction by the 

Sessions Court, was charged under the Police Act with having, failed to report the arrival at 

Jus house of the girl whom he was charged with abducting, and sentenced to 28 days' impri- 

sonment I do not understand Mr Knoxes remark that the error was the error of an executive 

a 6 °® cer > the Magistrate clearly should not have convicted, and as a matter of 3 * * * 7 
met the High Court quashed the oonviction The case was not one of much importance, but 
xt is not a satisfactory one r 
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X should like to hear what they have to say 
Denzik I[bbbtson] 


(4) The fourth case was veiy similar to the 
third, and the Magistrate of the District and 
the Sub-divisional Magistrate were, m my opinion, 
both to blame 


(5) In this case the Deputy Magistiate appeals to have said m this judgement that, as 
he had much to do with the executive line, he could not generally act upon the principle of 
giving the doubt to the accused I fear that the Deputy Magistrate decided this case with a 
view to his statistical statements , it is one of the curses of present arrangements that Subordi- 
nate Magistiates thmkthat they will be judged — and as a fact they aie often so judged — by 
then statistical letums 


Mi f Alexander, Commissioner of the 

This is 3fr Fox’s No 6) 

DbNZIX I[BBET 80 N]„ 


(6) In this case theie was a mistake made as to the law , no mteiference of the executive 
with the judicial 

In the case cited by Saiyid Akbar Hussain (page 227 of enclosuies from tbe United Prov- 
inces Government), theie was no suggestion that the Magistiate of the distnct interfered 
with the discretion of the Deputy Magistrate, oi that he even knew of the case Some sub- 
ordinate police officer appeals to have hinted to the Deputy Magistiate that the District Super- 
intendent of Police wanted a conviction — the case does not beao. on abuse arising from tbe 
-union of judioial and executive functions 

Allahabad Division (page 46 of enclosuies to tbe 
letter from the Government of the United Prov- 
inces), cites a case in which a Deputy Magistrate 
at Jhansi convicted the accused in a doubtful case 
on the ground that, being an executive officer, he must convict rather than acquit, but, accord- 
ing to Mr Alexander’s opinion, theie was strong suspicion against the accused. Still he ought 
to have been given the benefit of the doubt 

Mr Peraid, Magistrate of Allahabad (page 48 of enclosures to the United Provinces 
Governments lettei), mentions two cases (1) the Khuldabad Mandi case the District 
Magistrate did not believe in the tiuth of the case The Joint Magistrate, however, convicted 
and criticised the action of the District Magistrate The latter was wrong to express, as 
Collector of the District, an opmion on the case, but the expression of his opinion did not 
affect the action of the Joint Magistiate (2) The case of Pnthipal Singh In this case the- 
Magistrate of the District dnected that proceedings should be taken against Pnthipal Singh, 
and, m domg so, went beyond his powers in directing the Deputy Magistiate to exercise care- 
in the selection of sureties, thus assuming that the Deputy Magistiate would demand secunty, 
whereas the Deputy Magistrate did not do so No haim was done 


Oudh — One case only and that of trivial importance, which led to no injustice, is cited 
by the Judicial Commissioner of Ondh In a criminal case against Thakux Chandnka Baksh 
Smgh, the District Magistiate wrote a letter to the Deputy Magistrate trying the case which 
was calculated to influence and intended to influence the decision of the case The Distnct 
Magistrate subsequently explained that he had no intention of influencing the Court but, havmg^ 
visited tbe spot, gave the Court the result of his inspection, as he thought that it might be of 
use to the trying Magistrate He should have appealed as a witness 

The late Lieutenant-Goveinoi of the United Provinces observed “ A few other instances 
of rrregulanties of some kind have been brought to notice in the 1 voluminous correspondence 
which the discussion has pioduced, but it may he conectly said that they are very few and 
that in no case was there any scandalous abuse , the majority aie of timal impoitance, and 
many of the instances quoted are noticeable chiefly as showing the refusal of judicial officeis to* 
submit to even the_appeaiance of dictation fiom the executive authonty, though that authority 
was their official supenoi 99 


The late Sir Arthtn Strachey wrote — “ Duimg the whole of my experience at the bar 
and on tbe Bench I can remember no instance of abuse lesultmg fiom the combination of 
these functions in the same hands, and my experience is from 18^3 to 1901 I do not know 
of any practical evil to be remedied I believe that no such practical evil exists 99 

The Hon'ble Rai Su Ram Bahadur, Membei of His Excellency's Council, who is a pleader 
and in favour of separation, observes — " I cannot give any instance fiom my direct peisonal 
experience in which the union of two functions has given rise to any serious mischief or 
hardslnp 33 

Punjab — We have just had a bad ease*fiom the Punjab, viz , Captain Elliott's Apart 
from that case three cases came to notice in the province in the past five years The same 
officer (a mil itary civilian) was implicated m all thiee cases in the first as Sub-divisional 
Magistrate, m the othei two as District Magistrate I have no hesitation m describing his* 
conduct as scandalous His judgment in the fiist case, m which he convicted a man fox per- 
jury com mit ted before himself ■ (1) when he had no jurisdiction to try* the cape, -and (£) when 
there was no evidence to prove the charge, was upset by the Chief Court 6n Revision The 
Sessions judge reversed the other two judgments on appeal. In the first of these he had, as- 
District Magistrate, withdrawn the case from another Magistrate, after the witnesses for the 
prosecution had been examined, and the accused charged He himself charged the accused on 
seven different counts in one case (a course which every Magistrate should know js contrary to 
law, but which was apparently Unknown to a barrister Presidency Magistrate at M!adras and 
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ix> Mr Justice Boddam, judging from their proceedings in the Subramama Aiyar case), and 
based his judgment partly on mfoimatLon not in the foim of evidence on the leooid In the 
third case he sentenced a lambardar, who did not piovide him with carts, to two months 7 
imprisonment for gross impertinence and msuboidmation, and neglect of the duty of a 
lambardar The sentence pm ported to be given undei section 44 of the Choukidari Buies 
under the Punjab Laws Act His action was most pei verse, and the Lieutenant- G over nor 
reduced his powers on account of his action m the first case, and m connection with the second 
reduced him from the position of officiating Deputy Commissioner to Assistant Commissioner 
with powers of a sacond class Magistiate He deserved to be removed from civil employ. 
The Chief Judge of the Chief Court (Mr W O Clark) remaiks “ I am ready to admit that 
abuses of the kind do and will occrn, but I do not think that they are frequent , and I think 
that ihey are generally brought to notice and punished " Mr Justice Chatterji observes * — 
fc l am not prepared to Bay that there have been no similar instances m the Punjab, though 
piobably they have not been glaring ones I have^also sufficient cenfidence m the impartiality 
and fairmindedness of the membeis of the service, both Impenal and Provincial, to believe that 
their number has not been considerable 77 

Purina — The Bmma’Govemment bungs to notice one flagrant case, thejonly one of which 
there was any record in the Secietariat, which occurred in Thaton m January 1900 The case 
arose out of an investigation made by the Distnct Magistrate mto'seiious malpractices in con- 
nection with grants of land Certain complaints weie made while he was conducting his execu- 
tive inquu y and he himself tried the case against the native Sub-divisional officer and his clerk 
He had in his investigation formed an opimon as to then guilt, and they consequently did not 
have a fair trial The Magistrate's action m his conduct of the trial was partial, and the 
sentence, which he gave was excessive and vindictive The terms of section 556, Criminal 
Procedure Code, should have prevented his trying the case at all The sentences were revised 
•on appeal 

The Judicial Commissioner of Upper Burma writes . — No instance of abuse has come 
to my notice during the two years of my appointment as Judicial Commissioner t have 
caused the appellate revisional recoids of this court for the past five years to be examined and 
no case of the kind has come to light " 

The Chief Judge of the Chief Court writes — “ Search has been made in the Judicial 
Commissioner's and recorder's Courts for cases disclosing instances of abuse arising from the 
union of executive and judicial functions, but none have been found A case was before me 
& few weeks ago in which a Township Magistrate tried and fined rather heavily a caatman who 
had faded when required, tinder the village law, by the headman to supply a cart for this 
officer's own use No doubt the seventy of the sentence may have been due to the Magistrate 
being concerned, and to his unconsciously magnifying the offence, but the law (section 556, 
Criminal Proceduie Code) should have prevented the case from being tiled by this Magistiate " 
The case was brought by the Distnct Magistrate before the Chief Court on revision Mr 
Justice Fox, who was Government Advocate foi 17 yeais, wntes — ct I cannot call to mind 
any case of actual abuse of judicial powers or rmsearuage of justice within the past five years, 
which cotild be in any way attributed to the combination of executive and judicial functions 
in the same officei 

Central Provinces — Neither the Chief Commissioner noi the Commissioner consulted by 
him have any instances of abuse to cite The Judicial Commissioner (Mr Ismay) says — “I 
should be very averse to think that the present system (save in veiy exceptional instances) 
has led to any actual abuse, but I know from practical experience how hard it is to dissociate 
from one's mind knowledge acquired outside the record of a case * * * That 

the Distnct Magistrate brings any official influence to bear upon Subordinate Magistrates 
I should hesitate to believe, but at the same time there is no shutting one's eyes to the fact 
that the present system is open to cnticism " 

Mr Ismay did not give any specific instances of abuse 

Speaking fiom Bengal experience Assam —Mr Cotton gives no instances of 

Db^zh. I[bb»tsox] abuse, but he makes the following remarks — 

u To the fiist of these questions I hare no hesitation m replying that the combination of executive and 
Tttdioiai functions m the same hands does actually lead to abuse, and, if it were necessair to do so, I could 
furnish ample proof of this But to compile such evidence would be a most distasteful task, and I hare n.0 
•desire to place on leoord my own observations of abuse of powei on the part of Magistrates I cannot, however, 
imagine that serious doubt oan exist m the mind of any one who is acquainted with the practical administration 
■of justice in India that the combination of functions does actually lead to practical abuse Mi Monomohan 
Ghose's twenty cases are typical of others, and the experience of every Judge, Magistrate and Barrister could 
add to their number* but as they stand, they are enough to show that mischief has resulted It is hardly 
necessary to refer to the recent Cbupra case, the facts of which were published by the Government of India in 
the Cassette It must be remembered also that a very small proportion of oases in which interference with the 
Subordinate Courts haB been exercised by the Distnct Officer or other superior executive authority comes to 
notice, for discreet officers will always keep their mterfeierioe and control m the background The foot rem ain s 
that, however indirectly the power may be exercised, the union of polioe, prosecutor and judge m the same bands 
leads to results which are as objectionable m piaotioe as they aie anomalous in theory There can be no other 
answer to the first question than that there is a practical evu to be remedied." 

Thia expression of opinion, unaccompanied by any statement of iacta, on the part of Mr 
Obfftflv-doea not appear to me to be of any great value “Looking generally at the replies of 
local Governments and the highest judicial courts to the question put to them as to actual 
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cases of abuse, it appeals to me that the facts show that cases of serious abuse are marvellously 
few, and, taking into consideration the general belief, which appears to be well-founded, that, 
whatevei the system be, some cases of abuse must occasionally occur, it seems to me to be a 
legitimate conclusion that the amount of abuse which arises under the present system is not 
sufficient to demand the substitution of another system for it 


13 It is alleged that the piesent system is condemned not only by the general voice of 
Puttie and official opinion on the subject P“ bho °P 3 ?? R l n > ut . . als0 . h 7 Anglo-ImW 


officeis and by high legal authorities 
ment is not confiimed by the replies of local Governments 


This state- 


* Of the 81 High Court Judges consulted 19 were m favour of complete separation , three 

I make the flgmea, u for total, and 4 for pait ^ ^vour of partial sepaiation limited to subordi- 
ial, sepaiation, 12 against separation , and 2 doubt ^ate officeis, and nine in favour of leaving matters 
ful as they aie Among those in favour of complete 

bnzii I[bbb®son] separation are two Chief Justices (Calcutta and 
Madras), seven Bamstei- nidges, six Civilian Judges, and fom Native Judges Amo n g those 
against a change of system were one Chief Justice (the late Sir Arthur Stxachey) , one 
Barrister- Judge, and seven Civilian Judges Among those m f avoui of separation limited to 
suboidmate officials were one Chief Justice (Sn Lawrence Jenkins), one Native Judge (the 
late Mi Ranade), and one Civilian Judge 

Of the nine Judges consulted in Chief Couits two (one Barrister and one Native) weie in 
favour of sepaiation, and seven (one Barrister and six Civilians) against it 

Of five J udicial Commissioners three were in f avoui of the present system, one in. favour 
of separation, and one m favour of separation m the case of subordinate officers 

Out of 19 District Judges nine have expressed themselves m f avoui of separation, and 
ten against it 


The opinion of executive officers consulted has natuially been more generally against the 
pioposed change None of the nine members of the Boards of Revenue, none of the Financial 
Commissioners, and none of the 2-0 Magistiate-Collectois consulted aie in f avoui of complete 
separation, and only one out of 29 Commissioners A few of these officials are m f avoui of 

Ha was not consulted but volunteered au opuuou “ the case ° £ subox^nate officers Of 

« t - - r the local (jrovemments and Administrations Mr 


Djrrcn. I[bbhtsoit] 


Cotton stands alone m advocating separation 


Of the non-officials consulted, two Europeans (Mr J Monro, C B , a retired Civilian, and 
Mr E Macnaghten, General Secretary of the Behar Indigo Planteis' Association) weie against 
separation, and one (Mr E W Paiker, lately Legal Remembrancer in the Punjab) m f avoui 
of partial sepaiation 


Of the native non-officials consulted 15 (all in the United Provinces) were against separa- 
tion, and eight (seven in the United Piovmces and one in the Punjab) in favour of it No 
opinions of native non-officials were famished except from the United Piovmces and the 
Punjab Speaking generally of public opinion, Sir Antony MacDonnell said, "Apart from 
conversations with the native gentlemen who support the National Congiess, and apart from 
occasional discussions m some philo- Congress newspapers, m which the separation of judicial 
from executive functions is suppoited on theoretical giounds, the Lieutenant-Governor, dm mg 
five years of office, has seen no leason whatevei to think that such separation commends ltseS 
to public opinion in these provinces " Pandit Jwala Piasad, a Collector m the United Provinces, 
wrote “The masses, I can safely assert, have no conception even as to what the terms execu- 
tive and judicial mean and therefore to assert that they aie agitating foi a reform which they 
cannot even giasp is absurd « Theie are two classes among the Indians of the present 

day who may be characterized as the direct resultants of the cheap and liberal education that 
the British Government has given us, viz , (1) lawyers aud (2) graduates and other al um ni of 
the several Universities These are the two classes that advocate the introduction of the 
scheme now under consideration " Kunwar Bharat Singh, a District Judge in the United 
Provinces, observed, “From tbe people's point of view, I must admit that I never heard any 
one wishing for such a separation " Raja Shyam Smha of Tajpur, who has lived several 
years m England, among other remarks condemning the proposed change, said - ff The change 
so stiongly advocated by most eminent and prominent gentlemen, both European and Indian, 
miy be perfectly good in theory but hardly so in practice 

Mi Alexander, Commissioner of Allahabad, observed 


I have spoken to several native gentlemen of influence, and though I think that, read between the lines, 
then opinions are usually in favour of the proposal to separate the executive and judicial, they are unable to 
give me any instances of actual injustice oi other evil effects lesultmg from the piesent conditions " 

Mr> Darrah, Commissioner of Gorakhpur, wrote — 

# Lastly, there is the fact, as I maintain it was, that the great hulk of the people do not want the ohange 
at ail . * • Out of the 68 men who were consulted in this division with a view to this inquiry, only bix 

werjnn favour of the change pioposed, and of these six one had never heard of the subject till the Collector 
explained tHe hunand asked his opinion A large proportion heard of the matter first when questioned about 
it m connection with, this inquiry 

App xiv 
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Mi B Scott, Judicial Commissioner in Oudh, said — 

“ The mass of the people have, in my opinion, absolute confidence in the District Magistrates and believe 
their oases will be tried carefully and impartially by Native Magistrates also so long as the latter cue suboidmate 
and under the oontiol and supervision oi the Distnet Mafiskate, but I do not believe that they would have 
equal confidence if that control and supervision were withdrawn 01 replaced by anything less effective ” 

The opinion of Mr Momo, himself formerly Inspector-General of Police m Bengal, and 
subsequently Assistant and Chief Commissioner of Police in London, who has for the last ten 
years worked as a missionary among the people of Bengal, seems to me to be of great value 
He says “ The people at large — the masses — the millions for whose benefit we profess to govern 
the country, certainly have no desire, and evince no desue, foi such a change ” 

Colond Montgomery, a very expenenced Commissioner in the Punjab, wiites — 

“I can confidently say that among the people of the piovrace theie is no demand foi a separation of 
exeoutxve and judicial functions On the contraiy, I believe that if a plebiscite were + aken, the ovei whelming 
majority would be foi the present arrangement In this connection I may mention that one of the commonest 
requests made to me when I was m charge of a district was that I would try a particular case myself 01 send 
it to one of my English assistants for trial ” 

Sir Fiedenc Fryer* s opinion is to the following effect €i It is necessary that the head of 
the distiict should possess extensive poweis and the divorce of judicial fiom executive functions 
would offend the ideas of the people, would weaken the admimsti ation, and would be an nn- 
mixed evil 39 Mi Fiaser expressed the opinion that the change would be unpopulai with 
people m the interior of the districts 


My own expenence leads me to believe that this view is absolutely correct Not hin g 
is moie troublesome to the ordinaiy peasant than not having one individual officei to 
go to when he has any grievance to lemedy oi any reqnest to piefer Piobably educated 
opinion m Madias, Bombay and Bengal, particulaily in the latter piovince, generally 
takes the other view, and is m opposition to the feelings of the mass of the country The 
National Congress first passed a resolution in favour of the separation of executive and 
judicial functions at its second meeting held at Calcutta m December 1886 It has been 
renewed evei since, and one of its objects undoubtedly is to secure what Mr Cotton consideis 
to be a desirable thing, viz , the increase in the number of native Judicial officers — a lesult 
which he "would welcome m the interests of both efficiency and economy ** I am fai fiom 
saying that an Indian Civil Servant makes an ideal Judge In a province like Bengal, 
wheie many of the subordinate judiciary aie highly trained m civil law, and where the native 
bar contains a large number of clever and well-tiamed lawyeis, I doubt whether, with their 
piesent training, some of the civilian judges are up to the mark TJ nf ortunately , too, the antar 
gomsm between the executive and judicial branches of the service, fosteied m the past by the 
local Government and the High Court alike, has deterred most of the best men fiom electing 
foi judicial woik But it does not seem impossible to impiove the tiainmg of the judges m 
Bengal and I would urge that the object should be not to make ovei all the judgeships to natives, 
hut to improve the qualifications of Civilians as Judges It would not he injuiious to the Civil 
Seivice in tie long run. if it weie reciuited only to fill executive posts, but it ’would, in my opinion, 
be very mjmious to the country This has been well pat by Sir Alfied Lyall, who cannot be 
charged with having been prejudiced m favour of the Civil Service, m bis private note printed 
at page 157 of Home Depaitmeut Public Proceedings for October 1888, Nos 188-fcBS He 
argued that the position of the judicial couitB m India is exceptionally, strong , and that they 
can exercise a veiy stringent control over the ordinaiy proceedings of executive officeis He an- 
ticipated that, if natives of India were to become decidedly predominant in the judicial blanch, 
they would some day become “mere powerful as judges and less under control tha.™ as revenue 
officers and in miscellaneous executive appointments more likely to be wtinmwwt by anypopulai 
oi political movements, and more prone to take up, in regard to the executive authouty, an 
attitude that may under certain circumstances be highly inconvenient " 


14 In favour of the existing system it may he urged that the amount of abuse disclosed 

Arguments m favour of the pi a sent system ^ certainly not more than might be expected 

undei any system , that as explained m paragraph 
17 of this note special safeguards have been devised m older to pievent abuse, that no 
practical scheme has yet been devised to take its place , that the people m the districts do not 
display a want of confidence in the existing Magistrate's courts, that they thoroughly 
appreciate a system of rule by one man, and dislike an arrangement undei which- they 
have a different authouty to lefei to m almost every act of their daily life, that an exeoutive ' 
officer with magisterial poweis can exercise a fai more efficient supervision over his subordinates 
than without them, and that therefoie, under present arrangements, the people are secured 
against oppression on the pait of subordinate officials, that law and older cannot be 
in India without concentrating responsibility in the executive head of the districts, that a 
change wodd mean a weakening m the control over the police , that the withdrawal of the 
magistracy frdfe aJlmterest in the fleteefcM of grave crime would he very harmful to the 
commit and seCUttty of the' people ,'that a stationary Judge, with no time for personal inspec- 
tion and knowing his subordinates only thioogh the records which come before him, cannot 
exercise an effective supemsion over the inferior courts that a change would result in a 
general want of touch between the officials and the people, and that a purely legal training is 
not so necessary m a Magistrate m a country ruled by foreigners as a knowledge of the habits 
customs and language of the people. 6 > 
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16 It is not difficult to establish the position that a strong executive is lequired to keep 

T , - , , , , , even the more pacific portions o£ Bufash India in 

Instances of violent conduct m leeent years ^ The r £ te Jfr distances, Avluoh have 

occurred in the latter countiy in recent years, aie m themselves sufficient to show how unsafe it 
is to infei that the arrangements which may be suitable to England will be equally suitable in 
India Thioughout the countiy there aie piedatoiy tribes and castes, and some of the great 
cities contain very turbulent elements The people, docile enough as a lule, aie liable to 
fierce bursts of passion The causes which move them aie sometimes political, sometimes 
religious, sometimes agiaiam, sometimes a combination of moie than one of these Su Chaales 
Ciosthwaite observed in giving evidence befoie the Royal Commission on Opium, that 
populai feeling in India is much more felt than it is heaid The executive m this countiy 
constantly finds itself suddenly face to face with a combination against anthonty of persons 
for the time being foigetful of all lestramt and anxious to asseit then lesentment of it by acts 
of the most violent and deteimmed chaiactei Theie is an ignoiant mob, subject to panic, 
agitated by eveiy lumoui, easily led astray, and leadily influenced by leligious 01 othei 
excitement, often the tool of inteiested paities who cnculate scales foi their own puiposes 
When once it has been eneigized into action the authontieB can expect no assistance fiom 
the general public If it neithei actively assists nor gives the breakers of the law its sympathy 
it looks on with apathy determined not to involve itself eithei by giving infoimation of what 
it sees or taking action to pi event what it knows to be imminent 

The Hindus in British India number 168^ millions and the Muhammadans 68| millions 
The existence side by side in eveiy piovmce of these two races, then iaaditional hostility to one 
another now again stimulated into oveit bleaches of the law, rendeis it necessaiy to piovide 
an executive with a heavy hand to keep the peace between them Excluding the Piesidency 

towns of Calcutta, Bombay and Rangoon foi the moment, I may note that, as lepoited to 

the Secietaiy of State m the Home Depaatment Despatch of 2,6th September 1894, there weie 
duiing the five yeais ending with 1898 no less than 881 Hindu-Muhammadan nots In this 
penod theie was great activity in piopagatmg and piomotmg lespect for the doctrines and 
obseivances of Hinduism and a vigoious propaganda against kme-killing was mauguiated 
These nots occuired in eveiy piovince m Bntish India, except Assam Twenty peisons weie 
killed and 2 4? 3 were wounded, mainly by the noteis 

The Piesidency towns were also the scenes of conflicts between these two races In 

Calcutta m 1891, a dispute aiose owing to a Hindu having obtained a deciee foi the 

ejectment from his land of the Muhammadan occupier of a tiled hut which had been used foi 
some yeais as a place of leligious woiship The deciee was correct, and the defendant did not 
appeal in stay of execution On the night befoie the deciee became absolute the Muhamma- 
dans secietly ananged to lesist its execution A mob of 200 Muhammadans assembled the 
following day, and heat the police off three times (twice under the Commissionei and Deputy 
Commissionei) The police succeeded in dispeismg them at the fourth attack Two rioteis 
were killed and 38 wounded and 21 passeis by weie injured One native constable was killed, 
6 European police seveidy and 12 slightly mjuied, 12 native officers and men severely and 39 
slightly mjuied 


On 25th June 1898 a dispute took place in Rangoon as to the right of the Muhamma- 
dans to slaughter a cow in the vicinity of a Hindu temple The Distiict Magistrate foi bade 
the slaughter in this particular neighbourhood and posted police to insure the oidei being 
obeyed A series of riots between Hindus and Muhammadans followed, and, after two days' 
desultory noting, the police weie on the thud day attacked by the Muhammadans Fighting 
continued for half an hour , the police with difficulty held their own and weie compelled to file 
The Co mmis sioner and District Magistrate weie mjuied, 16 of the rioters killed, 18 wounded , 
107 of the military police weie wounded 


In August 1893 disturbances took place m Bombay between the Hindus and Muham- 
madans which lasted for 48 hours from 2 p m on the 11th to 2 p m: on the 18th Thiee 
squadrons of cavalry, a European and Native regiment from Poona and aimed police fiom the 
mnfassil had to be sent to Bombay to assist in its suppiession The outbieak was a very 
seiious and uncontrollable character The Muhammadans and Hindus attacked each other all 
over the town, muidering freely Eighty were killed, 580 wounded, 1,500 amested Many 
mosques and temples were sacked m different quarters of the city The number of rounds filed 
at the mob was very small, and nearly all the deaths and injuries were due to the people fight- 
ing among themselves 

In Calcutta, in 1897, a very serious riot was caused again in connection with the delivery 
of possession to the Tagore Estate, in execution of a decree, of a piece of land at Talla contain- 
ing a hut, which was alleged to he a mosque The nots weie almost all confined to the 
noi them portion of the town The disturbance lasted nearly 86 horns, fiom 80th June at 
dawn to 3 p M on July 1st A guard of 25 police under a Euiopean officei at the pumping- 
station at Talla was besieged for some hours by the mob The Mihtaiy and Calcutta Light 
Horse weie called out The police fired on the mob at one place Eleven rioters were reported 
to have been killed and 20 wounded, 84 police officeis and men were # wounded (12 severely) 

On 9th March 1898 a senous not took place m Bombay on account of the 4 attempted 
removal of a supposed plague patient to hospital At the ongmal outbreak 4 men were killed 
8 seiiously wounded, 3 police officers and the Parsi Presidency Magistrate weie injured 
A second outbreak took place in an adjoining part of town and piomiscuous noting in several 
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streets Two rxoteis weie killed by the police, 2 unoffending and unarmed Bntish soldieis 
done to death and another injured oy the mob Several pnvate Euiopeans weie attacked, and 5 
European police officers injured The total results were 11 rioters killed, 13 severely injured, 
2 Bntish soldiers killed, 1 senously mjuied, 0 European and 6 native police-officers 
seveielv mjuied, 2.1 European and 10 native officers slightly mjuied, 5 senously, £8 of the 
general public (14 being Europeans) senously injured by liotere and 30 slightly injured The 
police fired once at the Magistrate's order, killing 5 persons 

The above facts show that in the most civilized places m India the executive has to 
be piepared to act at a moment's notice against mobs with the most turbulent instincts 
Although of recent yeaas theie has been so much trouble between Muhammadans and Hindus 
there have been occasional nots though not of great importance It is impossible to tell when 
and how influences may be exeited in either lace which would lead to fresh outbreaks between 
them. 

Assam, which had escaped the Hmdu-Muhammadan riots, was the scene of serious agra- 
rian nots in 1894 The note took place in the Kamrup and Dariang Districts and the causa 
was the enhancement of the assessment The resistance was of an oigamzed chaiacter, the 
nots taking place at a numbei of places The Deputy Commissionei was attacked in the 
Danang District, and had to order the police to file on the mob in oidei to preserve the lives 
of hispazty Twelve lioteis weie killed 

Religious antagonism not between Hindu and Muhammadans has moie than once 
led to senous tiouble m the Madias Piesidency The Shanais (the toddy-making 
caste) have been doing all they can to bettei themselves m the woild, and have incurred 
the jealousy of othei castes In 1895 theie was a not at Kalugumalai in the Tmnevelly 
Distnct when the Shanais had become Roman Catholics The Shanais attacked on 7th Apnl 
1895 a cai being drawn past the church on the Car festival, stabbed the manager of the local 
zammdaj and the village Magistrate of the neighbouring village, both of whom died, and 8 
otheis (of whom 1 died) The chinch was then burnt by the Hindus, many houses were burnt 
and 7 persons burnt m the file , 86 Shanars and 5 men of othei castes weie wounded uau^the 
fight Again, m 1899, there was a veiy general disturbance m the Tmnevelly and Madura 
Districts due to the hostility between the Shanais and the Maiavars (leported to Secretaiy 
of State in Despatch of 22nd February 1900) On 26th. Apnl 1899 the Shanars of Shivakasi 
(10,000) assisted by some Muhammadans (1,500) attacked and destioyed the Maravar quarter 
of the town (about 500 peisone) A large party of Maravars fiom, diffeient parts retaliated on 
6th June by attacking Shivakasi Eighteen men were killed and a large number wounded of 
whom thiee died at once and 880 houses were destroyed There weie fiequent dakaitis, mux- 
ders, and burning of villages throughout the distnct There had been a bad state of feelmg m 
Shivakasi with a not m 1898 (August) and also at Kumugulai since December 1894 In 
both cases the Government of India blamed the District Magistrate foi not having taken pre- 
ventive measures to stop the not, but, without the powers which he now possesses, no District 
Magistrate could possibly have been successful in doing so 

Anothei form of tiouble to lepress which a stiong executive is requued is the rising of 
fanatical classes or aboriginal and hill tubes The Mapillas m the Malabai District went out jn 
1894 and again in 1896 In the latter year, after committing two murders and destioymg 
some temples, a gang took up their position m the Majhen temple There they were attacked 
and all (90 m number) were either shot by the troops or killed by their own side aftei they had 
been wounded 

The Kojas,“a bdl tribe m the Godavari Distnct, went out in July 1897, partly owing to 
bad seasons, and they looted severs! villages , 3 of them were shot by police and 100 captured. 
The military were called out hut were not required to act „ 

The Kolis m the Kana Distnct went out in January 1898 They diove off the Mamlat- 
dai and a small foice of police A Koli J ogi preached end of Bntish Raj and non-payment of 
taxes One constable and one Koli weie killed Troops were called out fiom Ahmedabad The 
affan died out with the arrest of the religious leader 

In the hills in the Saluru taluka of the Vizianagram Distnct, at the end of 1899, a man 
claiming to be an incarnation of the Deity raised a following, murdered a head constable and a 
constable, formed a camp in. the hills of several thousands and chaiged the police frequently 
His camp was attacked by the Distnct Magistiate and 11 noters weie killed, and 10 wounded 
two police-officers and one constable were mjuied ? 

Lastly, the Munda revolt took place in December 1899, paitly the lesult of agrarian 
troubles They were led by Birsa, a piophet, who acquired the reputation of being the incarna- 
tion of the Deity They were guilty of acts of incendiarism and muiderous assaults on 
Native Christians and others The msuigents killed a constable and four chaukidars and a 
Euiopean timber contractor and his servant and also burnt a police-station, killing a constable 
The military were called out and the outbreaks thus suppressed 

The disturbances at different places in, consequence of the enforcement of plague rules 
afford another lllustiation ^of the need that the Executive should be armed with powers which 
are quite unnecessaiy in England, but which have led to the combination of executive and 
judicial functions m the Resident Magistrates m Ireland Besides the not in Bombay in 
March 1898, there was the organized muider of Mr Rand in May 1897, the burning of the 
plague camps at Snrnar (in the Nasik Distnct) followed by the murder of the native Chair- 
man of the Plague Committee and a hospital assistant, the wrecking of the post-office and the 
cutting of the telegraph wires , the attack on the police at Gaihshankar m April 1898 when 
the pohce sent to carry out plague measures were attacked by noters and 26 of them inured 
and they had to fiie, killing 9 and wounding 27 , the outbreak at Ghattal near Midnapur 
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where owing to an attempt to errect a plague hut the police were attacked by 2,000 persons 
lii May 1898 and had to fire, killing four and wounding ten, the outbreak at Cawnpore in 
April 1900 when the plague camp was burnt and five police men and one tahsili chaprasi were 
burnt, and the troubles of last year m the Sialkot District 

The conclusion to be drawn fiom this statement of instances in which the people have 
taken the law into then own hands of recent years is that it is absolutely essential to retain 
the preventive powers given to the District Magistrates by Chapters VIII — XII of the 
C riminal Procedure Code The power to maintain law and order must be m the hands of a 
strong executive authority, and to be effective in the present condition of affairs m India, 
this authority must be combined with judicial power 

16 Both Lord Kimberly and Lord Cross stated in the House of Lords that the 
... v . , , separation of judicial and executive functions would 

ve sc e Bugges involve much expenditure, the former saying that 

it involved a doubling of establishments The memorialists contend that the best answer 
to this objection is| to be found in Mr Rumesh Chunder Dutt*B scheme for Bengal, and 
that it is not necessary to argue either (1) that any expense which the separation of judi- 
cial from executive duties might involve would be borne — and borne cheerfully — by the 
people of India or (2) that it might well be met by economies m other directions The 
memorialists claim that Mr Dutt has shown that the separation might be effected by a 
simple rearrangement of the existing staff, without any additional expense whatsoever 
The Bengal Government was specially asked to scrutinize the contention that the change 
could be effected without any additional expenditure, and, should this be found not be the 
case, to estimate the additional expenditure that would be required Mr Dutt's scheme 


was — 


(i) that the District Magistrate should in future be called the District Officer, and 
be employed purely on executive and revenue work, being relieved of his 
judicial duties, which should be made over to the District Judge, 

(u) that Assistant Magistrates should be employed purely on revenue, executive and 
police work, and be subordinate to the District Officer and that, when appointed 
to be Joint Magistrates, they should be employed purely on judicial work, and 
be subordinate to the District Judge , 

(in) that one half of the Deputy Magistrate should be employed on purely executive 
and revenue work, and be placed under the District Officer, and that the 
other half be employed on purely judicial work and placed under the district 
Judge , 

(iv) that the District Judge should supervise the work of Joint Magistrates and Deputy 
Magistrates employed on purely judicial work, 

(*) that the SulndrfiSLdnal Officers m Bengal should be placed under the District Judge, 
and the Sub-Deputy Collector be entrusted With the revenue work of file 
sub-division, and be Subordinate to the District^officer , 

(vx) that he contemplated the need for an increase of 20 or 60 Sub-Deplity Collectors 
to assist the District officer at head-quarters, and suggested that these additional 
officers might be provided by withdrawing them from excise work 

Apart from the cost which will, it contends, be involved m the adoption of Mr Dutfs 
Scheme the Bengal Government urges — 


(i) that the Subordinate Magistrates employed on judicial work will not be less actuated 
than now by a desire to satisfy the Executive Government, since their promotion 
must still remain with the Executive Government , 

(u) that great friction would arise between a locally-opposed judicial and executive 
authority , 

(ui) that, as a result of the scheme, the District Officer, the sub*divielional judicial 
officer, and the sub-divisional executive officer, would lose the general experience 
which is of the utmost value to all officers 


The District Officer and the sub-divisional executive officer would lose their position m 
the eyes of the public, and also the power of enforcing their orders and those of the Govern- 
ment, with the result that district and sub-divisional administration Would soon be paralysed 

(iv) that the District officer would only have the most junior and inexperienced officers 

to aid him in his executive duties, and that their subsequent employment as 
Joint Magistrates On purely judicial work would make them less fitted, owing 
to their training being one-Sided and deficient, to become either District Officers 
or District Judges When thOir time came for promotion , 

(v) that the subordinate executive service value the possession of judicial powers, and 

that so long as they are employed partly on executive and partly on judicial 
work, their time can be fully utilized In order to prevent work falling into 
arrears at times of pressure, the establishment of officers at each station would 
have to be permanently increased , 

(vx) that the District Judge, being generally overworked as it is, would net be able to 
exercise his powers of supervision over the lower Courts except hfitosfelf purely as 
an appellate court, or by deputing the duties to the Joint Magistrate , m either 
case the supervision would be less effective than at present. 
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(vu) that the scheme etiikes a blow at the sub-di visional system m Bengal, that & 
Sub-Deputy Colleotoi would be quite unable to undeitake the revenue, police and 
executive woik of a sub-division, and that it would be theiefoie necessary to 
appoint an executive offlcei of at least the rank of a Deputy Collector to each 
sub-division , 

The Bengal Government estimates that, to carry out Mt Duties scheme — 

(1) 79 Deputy Collectois will be required for sub-divisions costing E3, 79, 2-00 a 
year, th en ministerial estabhshments will cost E99,640 a year 
(Z) 80 In dian civilians must he added to provide a J oint Magistrate at each sadar 
station cost E&, 88,000 a year with B37,800 foi ministerial estab- 
hshments 

(3) At sadar stations 45 more Deputy Collectois at a cost of E2,72,700 (with 
ministerial estabhshments) will be required 

(4j) The District Judges must he mci eased by 12 to give one for eaoh district 
cost E3, 24,000 per annum, and for mmsteiial establishments 

(5) The initial cost of houses for sub-dmsional officers would be B3, 95,000, and many 
of the officeis would have to he enlarged 

The total cost of adopting Mi Dutt's scheme in Bengal is (1) recurring Bl6,37,860 
(oi if economy could be ©xeicised to the extent of £5 per cent — I do not understand why the 
Bengal Government should take this figuie — fill, 53, 39 5), and (2) initial S3, 9 5,000 

Speaking of Mi Dutt's scheme the Madias Government obseive that, as is well known 
to the Government of India, divisional charges in that Piesidency are inconveniently laige , 
Mi Dutt's scheme, by having the numbei of officeis engaged in executive and judicial work 
respectively, will double the extent of each officer's local jurisdiction, and not only diminish 
the powei of both executive and magisterial officers to do their work properly, but also cause 
gave inconvenience to the people by necessitating their travelling greatly increased dis- 
tances m order to get then* business transacted These objections would he fatal to the 
adoption of the scheme m the Madras Piesidency, "unless the district staff were doubled, and 
the money involved in adopting it would he better spent m increasing the number of divisions 
in charge of a single officer The Madras Government very pertinently notice that (Mr. 
Dutt in his scheme has made no assignment of the powers for the prevention of crime and 
the preseivation of the peace, provided in Chapters YIII — XII of the Criminal Procedure 
Code It is quite impossible, as the Madras Government observe, that these powers should 
be given to eithei the Judge oi the police (Mr Justice Shepherd suggested that they might 
be given to munsifs 1) 

The entrusting the exacise of these powers to the District Officers would offend against 
the separation of functions, for which Mi Dutt and those who think with him contend 
Yet the facts given m paragiaph 15 make it clear that the retention of these powers is 
absolutely necessary Mi Bolton, lately Chief Secretary to the Government of Bengal 
(paragraph 12 of his letter of 9th August 1900), has observed that “ Mi Dutt's advocacy 
of the request for the withdrawal of the District Officer'sjudioial powers is strangely inconsis- 
tent with the fact that, when Magistiate-Collectoi of Backergunge, he found it necessary 
to make use of the preventive sections of the Code of Ciimmal Piocedure for the pieservation, 
of the peace to an extent which was piobably without piecedent and has not since been 
exceeded Many hundreds of persons were requued to give security to keep the peace, and, far 
fiom ciiticismg his action, the very classes who have agitated foi the separation of judicial 
fiom executive functions held up his administration of Backergunge as evidence of the vigour 
which may be found m a native District Officer " 

Sir Antony MacDonnell has given his opinion that the adoption of Mr Putt's scheme 
would necessitate a considerable strengthening of the staff, and, although he has not examined 
the question in detail, he has stated that at least one European officer would have to be added 
to each distnot, and that the additional expenditure required would be nearer ten than six lakhs 
of lupees a year 

There can, it seems to me, he no question that the Madras, Bengal and United Provinces 
Governments are right, and that quite apart fiom the administrative objections to it Mi, Dutfc'a* 
scheme could not, as the memoiialists contend, be introduced without very considerable 
additional expenditure being incurred 

A scheme for change propounded by Mr PM* Mehta, and adopted by the Bombay 
Presidency Association, is referred to by the Bombay Government as representing the most 
extreme views m the Bombay Presidency There is not m the papers submitted by the 
Bombay Government a description of the scheme by the supporters of it, but Mr* Jenkins 
has given some details of it m the note forwarded with his letter of 13th June 1000 to the 
Government of Bombay This scheme recognises that the police must be under magisterial 
contaol, but is based on the objection entertained to the exercise of magisterial powers by 
officeis responsible for the collection of the revenue Under the scheme there would be in 
each distnct a District Magistrate and a Collector the Subordinate Judges would be made first 
class Magistrates, and the second and third class Magistrates he provided by taking officers 
now on the Magistrate-Collectors' staff, who would not be requued by the Collector The 
scheme would be expensive, it would be something like the the system discarded m Bengal in 
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1859, it would not m any way affect the control of the police by judicial officers, which 
the memorahsts make the chief point of attack in the present system, and it would make ' the 
administration less vigorous and efficient than it is by limiting the number of European 
Magistrates in each district to one, viz , the District Magistrate It seems to me to be an 
absolutely impossible scheme 

A suggestion thrown out by Sir Antony MacDonnell, but not pressed by him, is that 
should the independence of the criminal oourts of the District Magistrate be insisted on, 
magisterial poweis should be conferred on munsifs and Subordinate Judges The opinion of 
officers consulted by him was that this arrangement would provide very imperfectly for the 
discharge of magisterial duties The experiment, tried in the famine in the Bombay Residency, 
of investing Subordinate Judges with criminal judicial poweis was not regarded as a success 
either by the Bombay Government or by some of the High Court Judges (see opinions of 
Justices Candy and Fulton) 

Mr Fox, District and Sessions Judge in the United Provinces, who considers that the 
balance of advantage hes in the complete severance of judicial from executive poweis, admits 
that “if complete separation were effected, it would be necessary to have separate establish- 
ments, separate offices, and separate record-iooms The additional expense would be enormous, 
and no minis ter could venture to advise it ” He accoidmgly piopoBes — 

(a) that the District Magistrate should try no criminal cases whatever — original, 
revisions!, or appellate, 

that all appeals and revisions should lie to the Sessions Judge, 
that a sufficient number of the distiict staff should be set apart for the disposal of 
criminal work , their deputation to the judicial line would not he permanent, 
hut while so deputed, they would he entirely subordinate to the Sessions Judge, 
that Tahsildars, Cantonment and Honorary Magistrates should continue to dispose 
of cases within their jurisdiction as at present, but Bhould be subordinate to the 
Sessions Judge in their magisterial capacity 

He admits that this scheme would be a compromise only, and that it would cost some- 
thing, and he, like Mr Dutt omits to refer to the question of who is to exercise the pieven- 
tive powers now exercised by District Magistrates I think that L have said sufficient to show 
that his scheme is unsatisfactory. 

17 The general objections stated against the existing system are not substantiated by the 
, , . enumerated cases of abuse, and, admitting that in 

Safeguards of he presen sy em theory they may read very formidably, it must 

not be forgotten that there are m India certain safeguards against injustice that do not at 
present exist in England In the trial of cases in England Magistrates pay extiaordmary 
regard to the evidence of the police, and sometimes, it must be admitted, their reliance on 
police evidence has been disastrous In India, on the other hand, the evidence of the police is 
regarded with suspicion m all courts from the highest to the lowest, and there is the great- 
est hesitation in acting on it without material corroboration The law, too, provides important 
safeguards which do not exist in England A full record has to be kept in all 
cases in which a warrant can issue for the appearance of the accused, except the small 
minority which are tned summarily by experienced Magistrates with special powers Even 
in an or dinar y assault case, which results in a fine of Es 5 or a sentence of a week's impri- 
sonment, there must be a memorandum of the evidence Moreover, there is a right of appeal 
(the exercise of which involves little or no expenditure) against every conviction by a 
Magistrate of the second or third claSs and against every conviction by a fiist class Magis- 
trate unless the sentence is a very light one Even when no appeal lies, there are extensive 
powers of revision by superior courts The extent to which the right of preferring an appeal 
t>r filing an application for revision is exercised m India would surprise a lawyer familiar only 
with the practice m England The accused has the right (section 191, Cnmmal Procedure 
Code) of having his case transferred from the Court of Magistrate, who takes cognizance 
of an offence on his own knowledge or suspicion, and the High Court has m addition large 
powers of transfer (section 526, Cnmmal Procedure Code) Every Judge or Magistrate is 
debarred, except with the permission of the Court to which an appeal hes from a decision 
or order passed by him, from trying or committing for trial any case to or in which he 
is a party, or personally interested (section 566, Criminal Procedure Code) Whenever abuse 
occurs a ready and inexpensive remedy is at hand Our courts of appeal have much greater 
powers of interference than they have m England They are much more easily approached, 
and they exercise their powers of interference with the greatest freedom That these safe- 
guards are effectual is shown by the the fact that so few instances of injustice due to the 
present system can he brought forward 

18. The necessity for retaining the preventive powers of Magistrates is established by 
, r • what has been said above The next question that 

Original jnnedio ono lstno agis a arises is whether it is necessary that District 

Magistrates should have the power of trying criminal cases. The cases tned by District 
Magistrates are of two kinds, viz , (i) those tried by Distnct Magisbates in the regulation" pro- 
vinces in the exercise of the ordinary powers of Magistrates of the fiist class, and (ii) those tned 
by Distnct Magistrates m non-regmation provinces in the exercise of special powers conferred 
jmder section 30 of the Cnmmal Procedure Code, the ongm of which^ mil be referred to 
later on 
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The following statement, exhibits the amount of anginal criminal ease-work undertaken 
by Distirct Magistrates m the past two years : — - 


Provinces* 

District 

Magis- 
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Hits 1 
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tried by 
District 
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It will he seen that the amount of original case-work vanes considerably, the range being 
in 1900 from 49 eases { 02. per cent of the whole) in Madras to 5,672 cases (5 2 per cent, of 
the whole) in the Panjab The average number of original cases tried by a Deputy Com- 
missioner in the Punjab was 145, and (as will be seen later) he- had a- large amount of criminal 
appeal work. I cannot help thinking that much, of the time devoted to criminal case-work 
eould bore been better spent 

The cases tried under section 80, Criminal Procedure Code, in 1900 were 


Bengal ««« « . » • « , 61 

Oidt 64 

Punjab . ......... 982 

Burma » 1,006* 

Central Provinces . 224 

Assam . . . 45 


To my mind there are certain cases which must he tried by District Magistrates, «**., the 
following . firstly, those affecting persons of different races or religions , secondly, those 
involving friction between civil and military interests , thirdly, those involving class or neugious 
animosities fix which persons of influence are interested on either aide ; fourthly, those m which 
there is a maur, mtclr. #r a* talhkdar on one side and- a person without influence on 

another In none of these cases'wohhf tljb parties be satisfied with the decision of a Magistrate 
of inferior position , lastly, there are* "the cases under the law relating tb the age of consent 
which have by law to be tried by the District Magistrate Them would, I think, be no great 
harm in requiring District Magistrates by executive orders to limit ihefr original work, as 
fir as possible, to these cases 


* Persons. 
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I also think that, except in Uppei Buima and the Frontier Province, the powers now 
granted under section 30 of the Criminal Procedure Code might be withdrawn 

19 The origin of these poweis is as follows Section 22 of the Criminal Procedure Code 
of 1861 (Act XXV of 1861) ga\ e the Magistrate of the district or othei officer authorized to 

exercise the powers of a Magistrate the power to 
Codo WCrS S0ctl0u SOj Crimilial rroccduro give a sentence of impiisonment not exceeding 

two years This Act {vide section 44o) came 
into opeiation in the Presidencies of Bengal, Madras and Bombay on Jamiaiy 1st, 1S62, 
but not m any part of the territories of Butish India not subject to the General Regulations 
of Bengal, Madias, ot Bombay until extended thereto by the Governor Genecal m Council or 
the local Government 

In the Punjab, Oudh and Buima the Deputy Commissioners of Districts had been 
empowered by executive oidei to .iwaid longei teims of imprisonment In his report of the 
29th December 1858 the Judicial Commissioner of the Punjab (paragraph 70) recommended 
that, m ordei to lelieve Commissioners (then also Sessions Judges), the Deputy Commissioners 
or other officeis actually in chaige of distncts should be empowered to decide ceitam cases, 
vi0 , manslaughter, affray attended with homicide oi sevie wounding, lape, unnatuial cume, 
adultery, forgeij, counterfeiting com, abortion, and peijury (which had, except adultery, been 
pieviously cognisable by the Couit of Sessions only), whenevei they considered the penalties 
which they could inflict to he sufficient foi the particular offence, committing to the Sessions 
only the giavei cases, and that, to this end, they should be invested with poweis of imprison- 
ment, foi these descuptions of cume, up to thiee years, exclusive of the additional one-foui th 
m commutation of umealized fine, and of coiporal punishment Thispioposal was sanctioned 
Its effect m the yeai aftei it was introduced was stated to have been to reduce the sessions 
cases fiom 712 to 4*08, and it was lemaiked “the Commissioners have thus been lelieved 
of some considerable amount of laboui, withont any enhancement of the work of the District 
Officer 

In Oudh the local Government was given powers to invest Deputy Commissioners with 
the powers of a Court of Sessions m all cases, not demanding a sentence of more than seven 
year's impiisonment 

Owing to the pievalence of dakaiti m Burma sanction was given m the Foieign Depart- 
ment letter of June 10, 1853, to the proposal that Deputy Commissioners should be allowed to 
awaid sentences of seven yeais* impiisonment in the case of convictions for dakaiti 

When the question of extending the Code of 1861 to non-regulation provinces was 
refened by the Foreign Department to the heads of those provinces, the authorities m the 
Punjab, Oudh and Buima advised that it would need modification so as to piovide foi the 
exercise of enhanced poweis by Deputy Commissioners 

This was piovided foi by Act XV of 1862, which gave power to the Govemoi Gencial 
in Council or the local Government, on the extension of the Code of 1861 to a non-regula- 
tion province, to invest the “chief officer charged with the executive administration of a 
districts in criminal matteis, by whatevei designation such oflicei is called/' with power to tiy 
all offences not punishable with death, and to pass sentences of imprisonment up to seven yeais 
This section was continued m section 445-A of Act VIII of I860, by which, among other 
things. Act XV of 1862 was repelled, and by section 445-B, such offieei was lequued to tiy 
as a Couit of Session offences triable undei the schedule by a Court of Session only The 
power to tiy such cases as Courts of Session was not continued to the heads of districts By 
the Criminal Procedure Code of 1872 (section 36) any sentence of moie than thiee yeais 
passed in the exeicise of these special poweis was made subject to the confiimation of the 
Sessions Judge 

By the Code of 1898 any Magistrate of the first class was made eligible foi these 
enhanced poweis, the courts existing these powers were empoweied to pass any sentence 
authorised by law, except a sentence of death oi of tiansporation for a term exceeding 
seven yeais, or impiisonment foi a term exceeding seven years, and the piovision lequmng 
the confirmation of the Sessions Judge m the case of sentence of impiisonment foi a term 
exeeedmg thiee yeais was lepealed 

The Central Piovmces have considerably less crime than some of the regulation provinces 
Some of the districts of Oudh adjoin much moie criminal districts of the Piovmce of Agra, 
and the districts of the lattei province adjoining the Punjab are at least as criminal as the con- 
tiguous distncts of the latter Piovmce It seems to me that, generally speaking, economy is 
now the ground for the retention of the poweis which can be gi anted under section 30 of the 
Cnminal Procedure Code It may, indeed, he said that it is a culpable waste of time and 
money to resort to the pomp and ceremony of a tual by assessors oi a imy, where, but for a 
previous conviction, a charge of theft oi other offence against property would have been tiled 
summarily , but, on the other hand, it appeals to me to be the case that these trials of persons 
committed to Sessions solely because they have been previously convicted do not as a rule take 
long, and that is a far more culpable proceeding to divert the Distuct Magistrate from his 
•other multifarious duties to the trial of such cases I understand from conversations with 
mem, that Sir Charles Rivaz and Mr Fraser are favourably disposed to the withdrawal of 
these powers in the Punjab and Central Provinces subject, or course, to an increase m the 
number of Sessions Judges Proposals for the withdrawal of the powers m Assam have been 
App xi V' 
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made to the Home Department and will piobably be accepted Some expense would be involved 
in the change, but it would, I think, be legitimate expense, and it would help to ielieve Distncts 
officeis of cummal case-woik, which it is not absolutely necessary that they should peiform 

20 The next question is whethei it is necessaiy 
Appellate and levisional powers of Pistnot Mb- to retain the appellate and levisional poweis of 
glsfciatea Distiict Magistrates 

The Hon'ble Mt Raleigh suggested (note of 13th Maich 1900) that cummal appeals 
might be tiansfened from the Distiict Magistiate to the District Judge, and that this 
change would be an additional secunty foi justice The transfei of appeals to the Sessions 
Judge would, of couise, also involve the transfer of the poweis of leviBion and of the duty of 
supei vising the courts foi the healing of whose appeals the J udge would become lesponsible 
The Cummal Procedure Code gives a local Government authority to empowei Magistiates 
other than the District Magistrate to hear appeals fiom second and thud-class Magistrates, 
but it would appear that it is only m the Madias Presidency that this woik is mainly under- 
taken by Suboidmate Magistiates and not by the Distnet Magistrate himself In Madias, in 

1899, the District Magistrates heard only 299 appeals, while the Sub-divisional Magistiates 
heaid 7,961. The figures are not given sepaaately for 1900 The number of appeals disposed 
of m 1900 by District Magistiates (helped apparently to some extent by Suboidmate Magis- 
tiates empoweied to heai appeals) was 4,141 in Bombay, 5,018 in Bengal, and 3,979 m the 
Uppei Piovmces In the Punjab District Magistrates themselves heard 6,588 appeals, in 
Lower Buima 1,225, in Uppei Buima 811, m the Cential Provinces 1,183, and in Assam 392 

In addition to the heaimg of appeals District Magistiates do a lot of levisional work, and 
it seems to be not unfau to infer from the fact that applicants foi levision under section 
43b of the Cummal Procedure Code appear to be as ready to make their applications for revision 
to the District Magistrate, that litigants do not themselves think that the union of executive 
and judicial functions in the District Magistiate tends to make him other than impartial 
The poweis of the Sessions Judge and the District Magistiate under section 438 of the 
Cummal Procedure Code are co-ordinate An application foT revision lies to the Sessions 
Judge in every case m which it lies to the District Magistrate All cases decided by the District 
Magistrate himself m the execution of bis original poweis are liable to come befoie the 
Sessions Judges in revision. In the Madras Presidency, where there is only one district which 
has not its own Distiict and Sessions Judge as well as its District Magistrate, there were in 

1900, 784 applications for levision on behalf of 2,383 peisons made to the District Magistiates 
as compared with 483 applications on behalf of 1,674 peisons made to the Sessions Judges 
In Bombay, where the District Magistrates exceed the Sessions Judges t by six 1,159 applied 
fox revision to the District Magistrates as compared with 1,231 who applied to the Sessions 
Judges In the United Provinces, where theie are 28 Sessions Judges as compared with 
48 District officers, 1,717 applications for levision were made to the District Magistrates by 
558 persons as compared with 2,019 made to the Sessions Judges. In the Punjab 3,086 per- 
sons applied for revision to the 81 District Magistrates as compared with 1,861 who applied to* 
the 14 Sessions Judges In Burma, where the District Magistrates number about four to 
each Sessions Judge, applications for levision were made to the District Magistrates by 14,612 
persons as compared with 3,525 to the Sessions Judges In the Central Provinces, where 
there are 18 District Magistrates and 4 Sessions Judges, 441 persons applied for revision to 
the former and 111 to the latter 

Theie are 249 distncts in the provinces of British India, and 134 Sessions Judges It 
must, I think, be admitted that, if the powei of hearing an appeal fiom or an application 
for revision of oiders of a second or thiid class Magistrate is to he taken away from the 
District Magistrate, a Sessions Judge will he required in each distant for two reasons firstly, 
because otherwise the woik could not be done and, secondly, because it is not fan to requue 
appellants in trampeiy cases to have to go long distances in ordei to exeicise then right of" 
appeal This change then would involve a very senous increase of expenditure 

The question of tiansferrmg the power of hearing appeals (not including applications 
for levision) from the District Magistrate is evidently of no great importance m the Madras 
Piesidency since the Madias Government observe €t it is only in raie instances, as in the absence 
ofa qualified divisional officer or wheie the original judgment is passed by a covenanted Assis- 
tant Magistrate without a division, that the District Magistiate himself undertakes the healing 
of appeals from the judgements of his subordinates ” The letention of the power there can 
have uo practical influence on the position of the District Magistrate, or on tne supervision by 
the District Magistrate of the Suboidmate Courts Though the District Magistrates try 1 
very few original" cases and hear very few appeals, they have 60 per cent more applications 
for levision Sessions Judges The Bombay Government have not dealt in detail 

with the question of the transfer of appeals The Lieutenant- G overrifor of Bengal has come 
to the conclusion that no necessity has been established for relieving the District Magistrates 
of their present criminal appellate work , and is clearly of opinion that the District Judge 
would never cairy out the duty of inspecting the work of the Subordinate Magistrates m a 
district in the same way as the Magistrate of the district The opinion of Sir Antony* 
MacDonuell is (i) that the change of jurisdiction could not be effected without an increase in 
the number of Judges , that it could not be carried out without depnvmg the Magistrate of a 
valuable source of information regarding the chaiaoter and abilities of his subordinates , and 
(ni) that the crying need m the United Provinces is for more supervision and conti ol over 
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subordinate judicial courts and that, instead of adding to the woik of the Distuct and Sessions 
Judges, it would he piefeiable to add to then numbei, and so enable them to conti ol more 
effectively the com fa at piesent under them 


The Punjab Government has suggested that the healing of appeals torn the decisions of 
thud-class Magistiates should be tiansfeiied fiom the District Magisti ate to the Distuct Judge 
(this official does not conespond to the Distuct and Sessions Judge of othei piovinces and to 
pioperly qualified Assistant Commissi oneis and Extra Assistant Commissioneis) The local 
Government has power to cairy out this change by notification undei the Cnminal Piocedure 
Code It would not m any way mean a sepaiation of executive and judicial functions since 
the Distuct Judges, Assistant Commissioneis and Extia Assistant Commissioneis aie all sub- 
ordinate to the District Magistiate The District Magistiates m the Punjab aie evidently 
overweighted with appeals at present, and, quite apait from the question of the sepaiation of 
executive and judicial functions, lequue some xelief 

In my opinion no duty which a Distuct Magistiate has to undei take is moie tuesome 
and unsatisfactory — except the assessment of the income-tax — than -wading through the 
papeis m a petty ciimmal appeal fiom a thud class Magistiate m a tiumpeiv assault case, and 
I feel suie that Distuct Magistiates would themselves welcome relief fiom the woik But it 
furnishes them with opportunities for gauging the capacity and honesty of then suboidmates, 
and it is impossible to doubt that the suboidmates themselves benefit more than they would by 
the moie foimal and distant conti ol of the Sessions Judge Judging from my own experience 
a Judge does nothmp 1 to help a Subordinate Magistiate I was employed at one time foi six 
years contmuously on magisteual work, with my decisions appealable to the Judge, who was 
living during the greater part of the time m the same station He nevei inspected my Court 
01 gave me a single hint, even in conversation, outside what was said in orders on appeal or 
revision m particulai cases I can conscientiously say that I learnt nothing about my magis- 
terial woik fiom the Sessions Judge, hut a great deal fiom the District Magistrate If this 
is tiue of a European Magistrate, living at the same station with a Judge, how much more 
true is it likely to be of a Tahsildar, lesident in an outlying tahsil, who will piobably not even 
know the appearance of the Judge ? The change cannot be effected without a considerable 
amount of expense, and everything tends to show that it will be accompanied by a deteiioration 
in the quality of the woik of subordinate Courts, while it will not afford any additional 
secmity foi justice for these leasons it should be discarded It may, however, be explained 
by circular. older that the Distuct Magistrates* control ovei subordinate Courts should be 
limited in the manner suggested m the thud head of suggestions in the Hon*ble Mr Raleigh* s 


note of 13th March 1900 

2J Some of the authorities consulted mainly m Bombay and the United Piovinces have 

expressed themselves m favour of leaving the 
Question of taking away the execntave powers of ™ wers 0 f the District Magistiate as they are for 
Mogistiataa to the VM J£.g»trate ^ ^ ^ rate> bu | effecting a separation 

of the executive and judicial functions among some of the Subordinate Magistrates The 
Subordinate Magistrates have under the law no authority over the police, except what is given 
by the Cnmmal Pioceduie Code, hut m some piovinces the Suh-divisional officers receive 
police lepoits and inspect police stations and such-hke duties, and in some provinces Tahsildars, 
though they are given no authonty over the police, inspect police-stations, while it is everywhere 
their duty to keep the District Magistrate mfoimed of what is going on in order that he may 
propeily exercise his power of conti ol ovei the police Sub-divisional officers and Tahsildars 
are also emp loyed in revenue and othei fiscal matters, as Municipal and Local fund 
officers, and m numerous miscellaneous executive duties The amount of criminal judicial 
work done by Sub-divisionaljofficers is large in every province, the amount done by 
Tahsildars and conesponding officers is very small in Madras, comparatively small in 
Bengal, and considerable in othei provinces The character of the cases tried by Tah- 
sildais and officeis of corresponding rank is for the most part unimportant and con- 
sist mainly of petty thefts, assaults, and prosecutions for offences under section 34 
of the Police Act and undei local laws Thiee Judges of the Bombay High Court 
(Sir Lawrence Jenkins, the late Mr Ranade, and Mr Pulton) have expressed an 

r ion in favour of relieving Suboidmate Magistrates of executive duties The late 
Ranade considered that, while the District Magistiates in the Bombay Presidency- 
had sel dom been found fault with for exercising their judicial power in subordination to- 
then executive functions, the Subordinate Magistrates, both European and Native, had 
often done so He wrote "As the abuse of power on the part of the District Magistrate has- 
been found by expenenco to he so rare, and the temptations to abuse, as also actual abuse, 
are more operative in the case of subordinate officers, I would for the present confine tne 
question of leform to this last class of officers ** Mr Justice Pulton was in favour of relieving 
Assistant Collectors and Deputy Collectois and possibly Mamlatdars fiom the necessity of 
trying cases, and held that the object should be to have a stationary couit m each taluka 
He proposed, however, that the Collector and his assistants should lemain District and 
Sub-divisional Magistiates for the purposes of supeimtendence and appeal Mi ~ Whitworth, 
Judicial Commissioner in Sind, proposed that the duties should he sepaiatea m the case of 
all native Magistrates exercising executive functions, but not in the case of English Magis- 
trates Mr Justiee Candy took an opposite view He expressed himself in favour of tiying 
the experiment of relieving the Collector of magisterial powers in selected districts, but i a 
opposed to any Bharply defined line being drawn between the suboxdmate judiciary and the 
executive officers, so that an officer entrusted solely or mainly with the trial or magisterial 
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cases bhould always be confined to that woik He expressed himself stiongly against aim- 
chair Magistrates and added, “ In my humble opinion the best judicial officei jn this countiy is 
he who has had some oppoi turn ties of tiavel|ang about and being is real touch with the people 

The fee lin g m Bombay, among those who oppose the piesent system, is that fiscal officers, 

X agree and particularly Mamlutdais, should not tiy 

Dairzii I[bbbtsov] offerees against the foiest, salt, opium, abkan 
laws, etc The Bombay Government contend that the bias Magistrates in trying such 
cases is against Jjthe Government, and that they are nevei unduly severe, but often too lenient 
Among the opinions received fiom the United Piovmees theie are a ceitain number (among 
them those of thiee 01 four district officers) m favorn of lelievmg the officei s conespondmg to 
Mamladars, viz , Tahsildais of judicial functions for one or two leasons, viz ( 1 ) that they are 
unfit by tiammg to exercise judicial poweis, and (n) tbat they aie apt to display bias m their 
criminal case-work, and to use then criminal poweis for levengeful purposes Some have expressed 
the opinion that magisteual poweis aie necessary to enable Tahsildais to cariy out then ex- 
ecutive duties , othas that they aie not Unless he has shown some capacity as a Magistrate 
a Tahsildai is left with Srd class poweis, and eveiy oidei he passed is appealable It must be 
admitted that he is not, as aiule, possessed of much legal knowledge, and that some Tahsildais 
do oocassionally allow themselves to be influenced impropeily m the decision of ciimmal cases 
I have mvself moie than once found a Tahsildai impoitmg some pnvate bias into a ciimmal 
case, and cases, such as tbat cited by Mi Giles fiom Sind, m which a native Magistiate 
(exeicismg executive poweis) concocted a fase case against his Biahman peon, who was 
also his cook, and tned and sentenced him with undue haste, do occasionally occur But 
instances of Munsif b and even Subordinate Judges trying to get the Tahsildai to inn in 
-enemies of theirs a e also not unknown, and in the piesent state of civilization in India, what; 
the native describes as zid is liable at times to influence any Native Magistiate, whether 
•exercising only judicial powers or executive poweis as well The gieat difficulty would be 
to replace Tahsildaxs and Mamlatdars by a moie efficient class of Native Magistiates 
Tlie change would be expensive as, unless the people are to be inconvenienced beyond what is 
now the case, there must be a stationaiy Magistiate m each tahsil 01 taluk, and the 'pre- 
sence m each tafisil of two authoiities, on3 executive and one judicial, could hardly fail 
to result m friction. The experiment has been tried m the Madias Piesidency, and 
the experience gamed theie of the ‘results of substituting stationaiy Sub-Magistrates 
for Tahsildais is woith moie than any tbeoietical opinions on the subject can be For ten 
yeais theie have been stationary Sob- Magistiates m the great majority of the taluks m the 
Madias Piesidency the duties of the T'hsiidars hive been almost solely executive, while those 
of the stationaiy Sub-Magist-ates are entirely judicial The Madras Government 
observe — “While the general standard of efficiency of the suboidmate judicial tubunals has 
doubtless been impioved by the establishment of a separate class of Magistiates whose time 
is wholly devoted to judicial woik, the change of system has piobably exeicised a piejudicial 
■effect on the detection of dime, and has ceitamly diminished the safeguards which foimeily 
contubuted to the geneial maintenance of older )J It is found that the stationaiy Sub-Magis- 
tiates cannot piopeily pieseive older and maintain authority, while the influence of the 
Tahsildai has been so much diminished that he has become a meie head levenue inspector 
instead of the responsible head of the taluk Mr Justice Benson, who tned the appeals of those 
convicted foi causing disordei in the Tmnevelly District, noticed the evil lesults of the system 
in making the superioi Magistiates dependent foi then mfoimation upon stationary Magis- 
trates divoiced from all concern with the geneial administration 

I venture to think that, with this expeuence, it would be veiy unwise to substitute 
stationary Magistrates without executive powers fox Tahsildais and corresponding officials 
Constant and close supervision over their work is required, but, if properly supervised by the 
District Magistiates, they will, I ventuie to thmk make more efficient ciimmal cornts than 
•stationaiy Magistrates with no othei duties, except those of hearing cases 

There is, in my opinion, even less ground foi making Joint and Assistant Magis- 
trates and Deputy Magistrates purely judicial officers than theie is foi taking judicial 
poweis from Tahsildars They, except those m their fiist yeai of seivice, aae first 
01 second class Magistrates, appeals against whose orders go to the Sessions Judge 
and not to the District Magistrate, and I thmk that it is geneially the case, as Sir 
Antony MacDonneU observes, that they resent anything that looks like undue interference 
with their independence m cases before them This view is borne out by cases sucb as those 
■cited in Mr Fer aid's letter of 17th July 1900 

There ia one matter in which all Subordinate Magistrates, in my opinion, requue protec-* 
tion, at all events, in some provinces It is a common piactice in some provinces, but I cannot 
say whether it exists in all, foi the head of a fiscal department, such as the Foiest or Excise 
Department, when dissatisfied with a Magistrate's decision or the amount of punishment given 
by him in a fiscal case, to ask his official superior that he may be called on to explain the leasons 
foi his oidei A call of this nature geneially ednveys the im pression that the authorities 
fiom whom it comes regard the decision as open to exception, and it eventually comes to the 
Magistiate fiom his Collcctoi who is also his supenor Magistrate I ventuie to urge that no 
Couit should be required to give explanations as to a case decided by it except by the Court 
before whom its decision has come on levision oi appeal Thi3 e\il is to my mind a veiy 
seiious one in some piovinces at all events, and I thmk that geneial instructions to pievent it 
ate desirable and would do good 
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Question of 1 amoving levenue court pow eia fiom 
District Magistrates 

See Alexander Anderson's opinion m the Pun] at 
papers 

DbitziIi I[bbetsov] 


22 Upon the memoiial as it affects the levenue administiation Mi Fuller has wntten • 

u The contention that the Civil Courts should have 
powei to leview levenue assessments is quite 
impiacticahle In the first place, they have not 
the special knowledge which is necessary foi the 
undeistandmg of the difficult subject of land 
levenue settlement, and could not deal with it 

satisfactory In the second place, the liability to Cml Courts^ conh ol in matters of taxation 
would develop in this countiy an emmenBe amount of speculative litigation, and might lead to 
the tempoiary disablement ox the Executive Government by a foolish 01 perveise decision Thndly, 
taxation as a pieiogativo of the State, exercised foi State purposes, cannot logically be conti oiled 
by couits of law To invest Indian Couits with powei s of conti oiling it world give them higher 
authority than is enjoyed by the Couits in England, where the Commissioners of Revenue aie 
the sole aibiteis on questions of Imperial taxation The aiguments against permitting a Civil 
Couit appeal from the older of a settlement officei fixing a rent aie not quite so stiong, but 
aie stiong enough The main objection to Civil Couit jurisdiction lies m the necessary lack of 
the special piactical and local knowledge on which the determination of a fan lent must rest, 
the appreciation of which has led to a tendency to lestnct lent cases moie and moie to the 
jurisdiction of Revenue as opposed to Civil Courts An apt illustration in point is afforded by 
the recent amendments of the Central Provinces Tenancy Law which has greatly increased 
the powei s of levenue officers to interfere with rents, by provisions which were accepted, abso- 
lutely without question, by the people, on the strength of their experience of settlement proce- 
dure during the immediately preceding years Similar aiguments apply in regard to the 
tenancy jurisdiction of Revenue Courts during the curiency of settlement In these proceedings 
Government has of course no fiscal mteiest and their committal to the Revenue Couits is simply 
due to a conviction that Revenue Courts can best deal with them The law admits the 
authonty of the Civil Courts m cases which iaise difficult questions of title, and nothing moie 
seems to he required In regard to the appoitionment of profits between superioi and infeiior 
propnetois, and the framing of the record of nghts, the authonty of the revenue administration 
rests on the fact of its special capacities and the opportunity of gaining information which is 
afEoided by its power to inquire into matters locally and geneialLy, free of the foimal limita- 
tions which Civil Court procedure imposes The control of the staff of village officers is 
clearly a function of Executive Government Theie remains the mattei of partition This 
must be effected by proceedings undertaken on the land , which a court of law cannot effectively 
control and, moieovei, it involves the mteiests of Government m respect to the security for its 
So they in the Punjab, the TJmted Piovmoes land revenue The one dnection m which a 
and Uppei Burma (and I imagine, in other provinces change of procedure might bo sustainable is m 
also) under the Dana Revenue Act giving Civil Courts powei to interfere m cases of 

Dbkzi:l I [bb ethos 1 ] improper collection of taxes They have this 

authonty m Madras, Bombay and in the non-scheduled area of Bengal But its possession 
does not appear (m Bombay at all events) to have rendered the operations of the tax-gatherers 
less disliked than they are m piovinces where rediess can only he obtained from the levenue 
authonties, and it is impossible to find in experience any justification foi the assertion that 
remedy is easiei 01 moie certain or that the people aie more contented, undei one system than 
undei the other J * 

There is, if I may venture to lefei to a matter connected with revenue administration, 
one point in which, m my opinion, the combination of revenue, executive and judicial poweis 
is open to criticism, viz , as regards the classification of State land m Uppei Burma The duty 
of classifying land into State and non-State land is imposed m the Deputy Commissioner by 
section 24 of the Land and Revenue Regulation of 1889 The Deputy Commissioner, who has 
classified any particular piece of land as State land, is the officer who adjudicates on its status 
in the event of his classification being disputed The Civil Court is expressly excluded 
from jurisduction Mr Todd-Naylor (Officiating Commissioner of Meiktila) has observed that 
this places the Collector in a difficult position, and Mi Adamson, Commissioner of Mandalay, 
has expressed a stiong opinion against this union of Junctions, and has stated that it would he 
easy to point out giave scandals that have occuned undei this proceduie The Lieutenant- 
Governor admits that the law is open to criticism, and would not advocate its retention as a 
permanent part of the revenue system He describes it as a transitory provision forced on 
the Government by the circumstances of Upper Burma The settlements being earned out 
in Upper Burma are, it is said, leading to the final determination of these questions, and it is 
anticipated that, when the whole of Upper Burma has been settled, the necessity foi the 
special proceduie will probably cease to exist I have not the knowledge to say whethei this 
is the case, bnt the present arrangement seems to me to be objectionable 

23 It has been already stated that m the regulation piovinces, except m very small 

. _ _ . ^ remote and uncivilised tracts, the disposal of civil 

BemoTri of Civil Court powers from District ^ been m8ide oy0r ^ ^ Clvi l Courts Ab 


Magistrates 


the statement made in paiagiaph 8 shows, the 
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policy of the Government of India has been to follow the same principle m ^non-regulation 
provinces as circumstances admit The transfer of all such oases has been Bomffieted m Oudh 
itJatas Jjeen partially effected in the Punjab and also m the Central Provinces in one particular 
tfte-lfefbBu has been completed in these two provinces The Commissioner, formerly the 
District" And Sessions Judge, has been completely relieved of criminal and civil court work, 
248 H D. 
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And the Centxal Froy races has done the same now", 
I think 

Db^zil I[bbbtsoit] 


Assam and Burma are still behindhand, but the Chief Commissioner of Assam has lecently 

pioposed the withdrawal of all judicial powers 
(Criminal and Civil) from the Commissioner of 
the Assam Valley Districts, and the appointment 
of a second Judge in addition to the Judge at 
Sylhet The Government of Burma has also submitted proposals for the constitution of 
sepaiate supenoi and subordinate judicial services in Lower Burma I submit that the time has 
come when regular Civil Couit establishments ought to be appointed thioughout these four 
provinces The most lecent figures showed that the receipts fiom the administration of civil 

S stice have been increasing lapidly and now give a profit over India as a whole The demand 
r a leduction of the court-fees may be expected to grow Befoie any consideration can be 
given to such a plea, it will be necessary, not only to improve the court-houses and stiengthen 
the ministerial establishments in some of the provinces whore there aie aliead y separate Civil 
Couits, but also to give separate Civil Couits to provinces which have got them only partially 
or not at all The time foi this seems to me to have arrived m the Punjab, the Central Pro- 
vinces and Lower Burma 

24 Mr Dutt, speaking of Bengal alone, himself admitted that a change of system could 

~ n . - . ^ „ not be effected in Chota Nagpur, Darjeeling, the 

& particular area y g xp m y m Chittagong Hill Tracts, and the Sonthal Paaganas 

He thus omitted all the non-regulation parts of the 
Bengal Province The inference is that all othei non-regulation provinces, and many portions of 
regulation piovinces not so advanced as Bengal would have to be exempted from the change 
This is admitted by Mr Cotton He without any knowledge of any of the advanced provinces 
of India, except Bengal, obseives “It is imperatively called for in. the advanced provinces of 
India It would be desuable to introduce the separation gradually, and, in the first instance, into 
the most advanced portions of these provinces only In many parts of India it would be 

an act of folly to introduce any change, and m such places, whatever abuses may be 
inherent m the present system, there can be no doubt that the balance of advantage would be 
altogether m favour of leaving the existing arrangement undisturbed ** In any case then, even 
if the memorialists had their way, there would be a considerable part of India managed m one 
way, and a considerable part m anotbei In my opinion, howevei, no part of the country is fit 
for the change Mi Monro has been Commissioner of the Presidency Division, a Judge of 
one district of it, has exercised junsduction thioughout it as Inspectoi-General of Police, and 
has lived m it foi yeais as a missionary It claims to be the most advanced part of India ’ and 
probably it is m some matters Yet with all its educational advantages it accounts for one- 
sixth of the ciiminal cases in Bengal, and 15 per cent of the cases affecting the public tran- 
quillity aie returned from it It would be a most unsuitable place in which to weaken the , 
executive in criminal matteis If, however, an experiment can not be tried m it, the infeience 
is that it should not be tried anywhere 

26 The conclusions, than at which I venture to think that the Government of India 
should come are — 

(l) that any change in the position of the District offici as the controller of the police 
would be most detrimental to the people, as the removal of his powei and 
authority would ceitainly tend to abuse on the part of the police , 
that the District officer, without magisteiial power, would be led to regard all 
police matters from a purely, police point of view with great detriment to the 
public interests , 

(m) that the preventive powers of the District Magistrate must be retained in his 
hands as they are at present , 

tiiat the District Magistrate should retain his powers of hearing original' eases 
but that they should be sparingly exercised and generally hunted to cases such 
as are lefened to m paragraph 18 , 

that powers under section 80 of the Ciiminal Piooedure Code should be taken away 
from all Deputy Commissioners except in the Frontier Province and Upper Burma 
that the Distuct Magistrate should retain the Powers of appeal, levision and 
Superintendence of subordinate courts which he now has, 

(vd) that Magistrates subordinate to the District Magistiate should not be deprived 
of then executive powers , 

(vm) that section 191 of the Criminal Procedure Code might be enlarged, as proposed 
by Mi Justice Chatterjee, so as to piovide that a Magistrate shall be lequired 
to give the accused the opportunity of being tued by another cotut in cases m 
which he (the Magistrate) has given duecfaons to the police in the course of 
mqnny as is already provided in cases m while a Magistrate proceeds upon in- 
formation received from any peison othei than a police-officer, or upon his own 
. . Knowledge or suspicion that an offence has been committed , 

(ix) that} where the Commissioner of a Division is still Sessions Judge, as m Assam 
Since done u Assam, i think tod Lower Burma, steps should he at once taken 

+ i „ , . D ^ zn I C BB * eSOT l appoint a separate Sessions Judge to undeitaie 
it. T-f "V 16 spamenees of the*, population in Uppei Burma is against 
the change being made theie at present, * 

rr«flfiTWT- Judl0 ^ r 1 sllollld be taken away from the executive authorities by 
creating more Civil Courts m the Punjab and the Central Provinces and by 

also b m S As l am eParate Cml Coxata ( as 18 now P ro P oe e<l) » Lower Burma, and 
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I — Preliminary 

I am afraid it is too much to hope foi that all Hon*ble Members should read for 
themselves the whole of the opinions which we have received fiom local Governments Mr 
Hewett has written an admirable note, with which I am m general agieement But he has 
wholly failed to bung out — indeed, it would be almost impossible to do so within the limits 
of a note — the overwhelming weight of aigument, opinion and authority against the assertions 
and proposals of the memonalists which these papers reveal I confess that it has astonished 
me Almost every page tempts me to quote almost eveiy pomt taken tempts me to illustrate 
and enforce it fiom my peisonal expenen.ee — temptations which I have done my best to 
resist 


2 The union of executive and judicial functions m the same individual is attacked on two 
separate giounds, — first, that it is objectionable m piinciple and secondly, that it pioduoes 
evil results in piaotice The objections of piinciple aie veiy much taken for gianted , and 
indeed it must be admitted that the combination is opposed to the pimciple which undeilies 
the English judical systom though it is cleai fiom paragraph 9 of Mi Hewettfs note, and 
also from some confidential notes upon the relations between the police and the MagiBtiates at 
home which Sir A Eiasei obtained through Sir Chailes Crosthwaite, and which I put up 
below, that separation, at any rate in England and Ireland, is by no means complete, and that 
it dates for the most part from veiy lecent times 

3 In my opinion the independence of the judiciaiy has become a fetich m England , and 
it has become so fiom political and histoncal leasons, since in that independence the English 
people have found their mam bulwark of defence against the tyranny of the Crown It is, 
I believe, very generally recognised that the virtual fieedom of the English magistracy from 
executive contiol is attended by many and serious practical disadvantages But these dis- 
advantages are a part of the price which a fiee people aie content to pay foi the pnvilege of 
governing themselves 

4 The people of India do not govern themselves Our deliberate and established policy 
is to allow them as large a measuie of freedom as is compatible with the best possible admmistia- 
tion of the Government But there is no leason whatevei why, m then case, we should accept 
the piactical disadvantages which attend the absolute exemption of the judicial agency fiom all 
external guidance and control, merely in order to comply with an abstract pimciple which, under 
conditions and foi reasons which do not exist m India, has assumed an importance m England 
which undei other cucumstances would be exaggerated There is not the slightest dangei that, 
undei British lule controlled by the House of Commons, the freedom of the people of India 
will ever h© unduly contracted, oi the independence of the judicial bench unduly encroached 
upon The danger is rather that, under uniformed piessure from home, they may be unwisely 
enlai ged , and it is one of our most important and most difficult duties to lesist such pressure 

8 I attach the gieatest possible importance to the absolute independence of a Judge in the 
decision of the individual case which is before him I believe that one of the most valuable 
political lessons which we have taught the people of this country, and the one which has startled 
and lmpiessed them most, as being most foreign to then past experience, is om leadinesa 
to subordinate the Executive Government to the Law It has, in my opinion, done moie 
than any othei single factoi to impiess them with confidence in our even-handed justice, 
and m the uprightness of our rule That independence I would jealously guard against 
encioachment , and in so far as our system has failed or tends to fail in so guaiding it, it is 
open to objection 


Some instance that occiu tome of the sort of 
cases in which directions are required are, the com 
mitment to the Sessions of habitual criminals and 
tram^wreckers, adequate sentences upon cattle-thieves 
and nck-hurners, where those offences are common , 
light sentences for first offences , sending hoys to 
reformatories instead of to prison , whipping, 
instead of imprisonment, in certain cases , nominal 
sentences for pilfering in tune of famine, hub 
deterient ones for organised looting of grain 

Drmra I[nB3rason] 


6 But it is one thing to say that the Executive shall uot dictate to a Judge in his dealings 

with an individual accused , and it is quite another 
things to say that the Executive may not issue 
general directions forth© guidance of mexpenenced 
Magistrates m the exercise of the discretion which 
the law allows them, or many not criticise then 
conduct of past cases with a view to improvement 
m the futuie The Judicial and the Executive are 
two blanches of one Administiation, and then 
common object is to govern the country and its 
people in the manner which will most conduce to their happiness and piospenty We cannot 
have two Governments in the country , the Executive Government must be supieme , that 
Government is best able te judge of the working of the duplex machmeiy, and of the needs 
of the Administiation , and it ib its bounden duty to guide and control the administiation of 
justice so fai as may be necessary to secuie that object It is well, m ordei to avoid all 
appeaiance of conflict between the two branches, that the necessary guidance should be given 
and contiol exercised as f ai as possible by an officer acting in a magisterial capacity, and that 
is lendered possible by the existing system and would be impossible under any other But 
it would be an abnegation of an important poition of its duty if the Executive Government 
abandoned its control ovei and lesponsibility foi the efficient administration of cuminal justice 
7, At the same time, separation is undoubtedly m consonance with English traditions , 
and we may accept it with Lord DufEerm, as a counsel of perfection JJ Thd practical question 
lemama as put by Loid Hobhouse te How far the sepaiatxon shall be carried, so as to 
secuie the utmost amount of independence m the judiciary that is consistent with the 
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•unity and stability of Government, is a question of statesmanship depending on the condition 
+Cprnonr»tiv^ In answeimsr it theie aie ceitam points connected with €t the condition 
of the countiy « which it is veiy important to lemembei 

8 We aie a handful of Englishmen ruling millions, often (as m Southern India) with 
veiy scanty nnlitaiy support, to which, in any case, it is highly inadvisable to have recomse 
save in the last ieBoit 

9 The millions whom we lule aie a medley of races, cieeds and sects, with discoidant 
•vxews and conflicting interests Though geneially peacable and ordeily, they axe ignorant, 
credulous and superstitious in the highest degree, easily inflamed by an appeal to then 
religious oi laoial prejudices, and apt to bieak out at any moment Mr Hewett gives recent 
instances m paiagraph 15 of hie note Whole classes of the population aie criminals by hei edi- 
tary piofession , and m most of the towns and cities theie is a strong leaven of turbulence 

10 As Englishmen ruling over natives, we enjoy the advantage of a detachment which 
is probably without parallel elsewhere among civilised Governments To an English Magist- 
rate it is a matter of indiffeience whether the parties with whom he is dealing are Hindus or 
Muhammadans, Brahmins or sweepeis, great zammdars oi small cultivators The personal 
element which is always a dangei m the admmistiation of justice, is at its minimum , and it 
is therefore safe to tiust us with poweis which it might be unwise to confer if that element 
were moie pionnnent 

11 A strong and efficient admimstiation of criminal justice is not only one of our first 
duties to the people, but also one of the first essentials to our lule In India, cume uncheck- 
ed commonly leads to tmbulence and disoidei , and it is not so very long ago that whole tracts 

The Police Commission, in paragraph 12 of thar re were vntually laid waste by organized daooity. 
ve an interesting picture of the manner^m which Any slackening of the reins is fatal Our 

lailways, telegiaphs, and postal arrangements 
offei increased facilities to the professional 
criminal , and incessant watchfulness and ever- 
mcreasing efficiency are needed if we are to 
discharge the first duty of government (after the protection of our external frontiers), which 
is to preserve the peace, and to maintain the security of life and propeity 

1$ The rule to which the masses are accustomed, and the lule which they best under- 
stand, most appreciate, and most readily obey, is the personal rule of a strong and upnght 

J-the Jiahxm who gives the huJcm or order, and who has the power to enforce it 


Dorfc give an interesting picture of tne manner in wmcn 
crime became rampant when, on talcing over the older 
provinces, we first substituted the modern system 
of dealing with criminals for the rude methods of the 

native governments _ i 

Dffvzin I[bbbtboit] 


IS The people entertain a strong objection to all Government interference as such, which 
is the result of long expedience of Oriental rule It is not (save where their religious oi 
domestic life is concerned) based, as m England, upon jealousy of interference with individual 
libeity , but rathei upon the conviction that mterfeience by native suboidinates, backed by 
the powei of Government, mvolves extoition, if not more serious trouble 


14, As regards criminal inquiries by the police, this attitude is wholly reasonable We work 

through an uneducated, ill paid and corrupt agency 

^ Dkstzii I[bbbtsox] the advent of the police in a village is often a 
greater terror to honest folk than it is to evil-doers 


18 Nor is the case much better when the criminal courts are concerned It is had 


enough to have to travel any distance up to 40 miles (and sometimes much more) to give 
•evidence, often several times over That, however, is unavoidable if justice is "to be '“done 
But the evil does not end there One of the Boandals of our administration is the absolute 
contempt for the convenience of parties and u ltnesses which is very generally displayed by 
native Magistrates unless subjected to stuct control Adjournment after adjournment is the 
role rather than the exception m many courts —sometimes the unavoidable lesult of pressuie 
of woik, but moie often justified by the most fnvolous pietexts, oi given without leasonat 
the request of the counsel employed, whose fees are thus enhanced 

16 The consequence is that it is a dire misfoifcune to be involved m any capacity m cummal 
proceedings , so that we have the countryside against us, instead of with us, in our efEoits 
to detect and punish crime, and that, apart from the individuals directly injured, the general 
attitude of the respectable classes is one of abstention, if not of opposition 


17 This very attitude makes the concoction of false cases against an enemy easy In 
England a decent man will hasten to testify to the innocence of one wrongfully suspected 
of or charged with crime In India it is no more the business of an honest man to disprove 
a false than to prove a true case j and a false criminal charge is the traditional method of 
scoring off an enemy, or getting n& 6f an inconvenient rival 


18 A most seuotLS difficulty arises from the peculiarites of the Indian code of ethics They 
have their code, and stick to it , but it is not the same as 'out own A decent man will not 
testify m support of a false chaige, unless it is against an enemy by whom he has been 
injured so deeply as to be absolved from all restrictions, or agamst so intolerable an evil-does 
that the village must be rid of him at any price But m support of what he knows or 
believes to be a true charge, he will conscientiously swear to any number of circumstantial 
lies, if by so doing he thinks he can persuade the court to the nght conclusion 
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19 The result is, that their is baldly a single case that comes into Couit, however true, 
that is not suppoited by evidence which is partly false The object of he witnesses is, not to 
state the truth, but to obtain a veidict , and the evidence is always stiengthened and improved 
before being presented to the Court What the Indian Magistiate has to do is to sift 

the false from the true, to estimate the probabilities 
in each case, to be on his guard against false 
charges, to distiust evidence which is too con- 
sistent, to decide which portion to believe of evi- 
dence which is inconsistent With long expenence 
of natives and their ways, he acquu es a sort of 
instinct, which no doubt often fails, but which, on 
the whole, serves him well in arriving at the truth 
and doing substantial justice And the wider hr* 
expei lence, the truer is the instinct upon which he 
has to depend ' 

20 What I have said above is well illustrated by the results of tuals of Englishmen for 
the minder of natives befoie English juries, which aie so constantly the subject of not umea- 
sonable ammadveision Racial piejudice is no doubt not wholly absent , and in some cases the 
verdicts have been downright peiveise But I believe that m the great majority of cases they 
aae honest The jurors aie not accustomed to native ways and charactei, and they are in- 
capable of the sifting piocess which I have described A feeling of piofound distmst is 
engendered by the obvious falsehood of parts of the evidence, and they reject the whole as 
evidence npon which it 'would not be safe to hang a dog 

21 Yet it is upon such evidence that Indian Magistrates have to convict and sentence, if 
ciime is not to go wholly unchecked It is clear then that the maym that the accused must 
always have the benefit of the doubt bears a somewhat nanowei interpretation m India than m 
England Theie axe few criminal cases m India in which toasonable doubt is not possible, and 
the 100 m foi doubt is often greatest when the evidence is amplest, most positive, and 
most consistent The charge may be wholly false , and still more often the charge may 
be tiue, and the evidence wholly false The fact is that, unless crime is to go wholly without 
punishment, the Indian Magistiate must be content with a lowei degieo of assurance of the 
guilt of the accused than would satisfy his English bi other 

22 It follows that innocent men are punished more often in India than in England, as a 
necessary and inevitable lesult of the conditions, if crime is to be punished oi repressed at all 
In India, at any Tate, it is as lmpoitant that the guilty should not escape punishment, as 
that the innocent should not snffei unjustly The English maxim that it is better that 
99 guilty should escape lathei than that one innocent man should suffei, would not be 
tolerated for a moment, even in England, if those figures bore any practical lelation to the 
facts It only holds good, because in actual practice the. figures are reversed , because m 
England the piecautions which are necessaiy and sufficient to save 99 innocent men result 
in the escape of only one guilty man And this is so because the whole community are 
interested in bunging a guilty man to justice, and because false evidence for the piosecution 
is virtually unknown In India this is not the case I have known a Sessions Judge so 
obsessed by his consciousness of the untiustworfchiness of Indian evidence that he never 
hanged a man His feeling was intelligible, and not wholly unreasonable, but he was unfit foi 
the Indian bench Immunity for the innocent may be purchased at too great a cost to the 
community, if it involves immunity for the guilty also It is curious how little lesentiment 
a mistaken conviction arouses in the native mind, so long as there is no suspicion of bias oi 
corruption on the pait of the Judge It is accepted as the kismat of the accused 


The Police Commission. unite — (t If m the opinion 
of the police officer enough of evidence ib not obtained 
to secure a conviction, he will not hesitate to bolster 
up his case with false evidence Sometimes this 
-leads to an innocent man being prosecuted through 
police mistakes More often perhaps, « t leads to 
guilty persons esoapmg through the suspicion 
thrown on the police evidence Many a good case 
has been ruined in this way 99 (paragraph 26) 

Dnxzttj I[bbbxsox] 


28 I must not be taken to mean moie than I do mean I do not mean that prosecutions 

upon false charges oi wrongful convictions are 


oi ^ 

of constant occurrence , I do not mean that 
Magistrates do or onght to convict leeklessly 
m ordei to strike teiror into evil-doeis I believe 
that, on the whole, our administration of criminal 
justice is nghteous and fairly successful ; that 
as a role the right man is placed m the dock that 
wrongful convictions aie greatly the exception, 
and I am very certain that the number of guilty who escape punishment owing to the 
restrictions imposed by our English system upon our courts of law, is infinitely greater 
than the number of innocent who are wrongfully sentenced owing to the peculiar conditions 

which obtain in India * What I wish to insist on 
is that English standards are not suited to India, 
and that their strict application would paralyse 
In the present state of criminal justice in India, it is 
secuie the adequate punishment of the guilty as 


The Police Commission, write — “It is gene- 
lally admitted that the majority of the accused 
sent up to the police are guilty, and that under 
most circumstances the desue of the polioe is to 
find the guilty person, though they aie too prone, 
sometimes without due regard to the character of 
the evidence, to make out a case against suspects ” 
(paragraph 80) 

DbxzXD I[bbbtsox] 


* See my marginal note to paragiaph 19 above 
Davzii IJbbbtibox] 


the administration of cr iminal justice 
quite as important (and more difficult) to 
“to prevent the punishment of the innocent 

24 So, again, the duties of the Magistrate in India are different from what they are in 
England In England he sits to adjudicate upon what is placed before him In India he 
must <3ta much more than that if he performs his duty fully If justice is to he done {in which 
term I msshsle the punishment of the guilty as well as the protection of the innocent) he must 

248 H D 
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80 


paragraph 5 of the Bombay letter, 

Dxszil 1[bbbtsok] 


son in paragraph 8 at page 44, and Mr Wynch m 
paragraph 8 at page 69 of the Madras papers See 
also paragraph 10 ot the opinion of Mr Thomson, 
Membei of Conn oil, at page 26 of the Madras papers 

Davzn. X[BBET§02Sr] 


actively strive to get at the real truth of the case, whether for or against the accused In the 

vast majority of criminal cases m India neither 
gee Mr JuBtaoe_CBndy , e remark* u quoted m p ar fcy lg represented, and it is the business of the 

Magistrate to be counsel both for the prosecu- 
tion and for the defence Our criminal law 
already recognises the necessity, for it gives the Magistrate wide powers, not only of control 
over the piehminary police inquiry, hut also of supplementary mquuy aftei the accused has 
actually been brought to tnal In the more serious cases, triable by a Court of Sessions, wheie 
such action is practically impossible provision ib made for prelimmaiy inquiry by the commit- 
ting Magistrate, 

25 Again, an English Magistrate must not allow himself to be influenced by any know- 
ledge that he may possess outside the lecord In India it is often necessary for the protection 
of the innocent that he should be so influenced, and such knowledge is often invaluable to him m 
estimating the value of evidence and in avoiding being made the unsuspecting tool of private 
enmity, A Magistrate, in India as in England, is bound not to allow such knowledge to pie- 
judice him against the accused, and to convict him, if at all, only on the sworn evidence which 
is produced m Court, But in India he is equally bound to untihse all his knowledge, 

Inrtat.ce, of -a hat I mean are g. yen by Mr N.ebol- however obtained, in Old® to avoid a wrongful 
■ * ■ - — conviction ; to acquit m the face of the most com- 

plete evidence of guilt, if he has good reason to 
believe that the evidence is manufactured, and 
the charge a false one I have tried many hund- 
reds of cases, with power to sentence up to seven 
years , and my expeuence is that no magistrate does his duty by a man accused of senous 
crime, who does not study the history of the police inquiry minutely, and especially scrutinise 
the nanner m which each witness fiist appeared upon the scene, and the statements, he then 
made to the police The police diary is not evidence in the case , it must not be used against 
the accused, but the Indian Law (section 172., Criminal Pioceduie Code) makes special 
provision for its being used for him , and even if it did not, it would he the Magistrate's duty 
so to use it * In parts of the Punjab where party faction is rife, a knowledge of how the fac- 
tions run will not unfrequently lead a Magistrate unhesitatingly to discharge the accused mcei- 
tam cases , not because he may not be really guilty, but because the nsk of the whole evidence 
being false is too gieat to accept Generally speaking, the man who knows most about his 
district and his people is the best Magistrate, and the most likely to mete out justice to the 
guilty and the innocent alike It may be argued that a magistrate who will allow himself to 
be influenced in favour of an accused by knowledge thus gained will also unconsciously allow 
himself to be similarly influenced against him I do not admit the argument But even if 
it should be true m some small measure, the balance remains on the side of justice and the right 

II . — The case for %e^mat%on 

&6 Such aie some of the reasons why I hold that it is unsafe to apply English standards to 
India, and that it is unwise to alter a system which has undergone the test of 40 years' experi- 
ence, meiely on the ground of theoretical imperfections, and unless it can he shown that it has 
worked badly m practice and has led to evil and injustice And even if this be shown, the 
question will remain whether what it is proposed to substitute for it may not lead to greater evil 
and to greater injustice And let me once moie insist that impunity to the criminal is no less 
injustice than the conviction of the innocent , and that while the lattei is injustice to the indi- 
vidual, the former is injustice to the community at large 

2.7 Now let us see what the case against the existing system is, so far as it rests, not upon 
abstract theones of what should he, but upon concrete instances of what has been In the 
# Mo 7 jb blank main it iests upon the 19* cases collected by 

Baba Manmohan Ghose and set forth m Appen- 
dix B to the memoiial which was fiist published m July 1896 The Babu had been practising 
as a ciimmal barnstei for thirty years, and largely m cases from the mofassil He has spent them 
m a piovmce of which the native press is ever on the watch to lake up cases against Govern- 
ment and its officers, and in which there aie native pleaders m every court He states in his 
“Intel view/' which is pnnted as Appendix A-II to the memorial, and which evidently gieatly 
influenced the memorialists, that the evil of which he complains has arisen “ m recent 
Bages 86 37 — of Judicial Proceedings, March yeais," 01 more specifically “ within the last twenty 
1900, Mos 295 — 98 years" Su H Prmsep, who can speak from 

longer Indian experience than any other man living, is of opinion that such cases aie “less 
frequent than they were fifteen or twenty yeais ago*" The Babu's cases date as follows — 


1874 

1876-79 

1880-84 

1886-89 

1800-94 

Undated 



1 

7 
2 

8 
4 


Total . 19 
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28 The records of these cases have long ago been destroyed, and we are unable to check 
the Baku's presentation of the facts But Sir Charles Elliot's criticism (with which, as 
a whole, we should be careful not to associate ourselves) shows that m some cases it is incom- 
plete m material points, and that it cannot be accepted without examination, while some of 
the instances cited among the 19 cases clearly have no relevance to the matter m issue 
The memorialists assert that €t these cases are but typical examples taken from a large 

number 99 (paragraph 16) , though it is difficult 
to see how the greater number of them, could 
have satisfied themselves of this fact In any 
case it may fairly be assumed that the strongest 
of the unpublished cases will not be stronger or 
more relevant than the weakest of those which 
have been published Now Bengal has 48 Dis- 
trict and 576 Subordinate Magistrates If this 
is the strongest case than can be made out against 
this body of men, working for twenty years under the very special conditions which obtain m 
Bengal, the case for change, as based upon practical abuses lesulting fiom the present system, 
is hardly entitled to a hearing 

29 Por the conditions in Bengal aae very special , and the fact must nevei be foigotton m 

considering this question In all other provinces 
of India the Executive Government is carried on 


The Bengal officers, who remember the cases, mdi 
cate that many of them relate to the same officers 
Mr/ Slack (page 80) saya " apparently 15 out of the 
20 cases are the work of six officers ” Mr Fancier 
says (page 90) “ unless I am mistaken, one man is 
responsible for 4 cases, and foui or five others for 2 
each ” Mr Bolton (page 186) attributes 10 of the 19 
case to four officers These facts our fnend Mr 
GhoBe keeps in the background 

Dbxzil IQbbbtson] 


Bengal is, I believe the only province in India 
where organized force is habitually employed m con 
nectioa with land disputes , and the Police Commis 
sion speak (paragraph 25) of “ illicit gamB which 
are almost incredible " made by the police in this 
connection 


by the machinery and through the establishment 
which is provided for "revenue” purposes; and 


Davzn. I£bbbtsov] 

The annual agricultural statistics of Bengal i 
based upon estimates furnished by the police > 

Djcsrzn. I[bbbtsov] 

getting anything done The results are 


the police have no part or lot in the genera 
administration of the distnct In Bengal, owing 
to the permanent settlement, no such machinery 
exists , and the result is that, the police being the 
only agency which raxmfieB over the whole district, 
the Distnct officer has to employ them as the only 
available means of collecting information oi of 
twofold In the fiist place the District officer is 
brought, as the Police Commission point out, into much closer and more constant relations 

Paragraph 122 of report mtli the police thaa m any otter province The 

second is, that since the powers and functions of a 
police officer are regulated by law, the Distnct officer who desires to use them (in default of 
any other agency) cannot move without a section at his back, is apt to issue ordeis which are 
m then nature executive, and m themselves quite legitimate, under legal provisions which do 
not apply, and thus affords a locus standi to the Courts, who are justified m condemning his 
action as illegal and an abuse of his authority as a Magistrate The police are neither intended 
for not adopted to executive work, and their employment for the purpose is dangerous, and 
engenders an official habit which does undoubtedly tend towards abuse 

30 But Man Mohan Ghose says that he "has good leason to believe that his remarks (in 
his " Interview ”) apply geneially to the whole of India 99 We asked the whole of India what 
their experience was as to " how far the combination of executive and judicial functions in the 
same hands actually leads to abuse , whether there is any practical evil to be remedied, and, if so, 
of what nature and degree " We also asked them foi " a definite statement of all the cases of 
abuse which have come to the knowledge of the Local Government or the High Court doling 
the last five years " The results of the latter inquiry are summarised m paragraph 12 of Mr. 
Hewett's note , and in considenng them it must be remembered that there are m India 263 
Districts and 3,450 Subordinate Magistrates In reply to the former inquiry, every Local Gov- 
ernment testifies that there is no practical evil of the slightest impoitance , and officei aftei 
officer, judicial as well as executive, barrister as well as civilian, including many of those 
who, on abstract grounds, advocate separation, speaking, not only of the past few years, but 
of the expeiience of his whole service, states his inability to lecall any instances of abuse 
The combination of functions is most complete m Burma , yet that province furnishes only two 
instances of abuBe, one of which is of a trifling character If the case foi change, as based upon 
specific instances of the evils of the present system, is weak m Bengal, it is not too much to say 
that it does not exist m other provinces 

31 In any case, Mr Ghose presents only one side of the question Mr Giles (late Com- 
missioner in Smdh) writes on page 64 of the Bombay papers " These cases undoubtedly afford 
serious examples of a Distnct Magistrate's showing prejudice, and using his powers despoti- 
cally But what about the countless cases in which he has used them and his knowledge 
wisely, has withdrawn or transferred cases because he knew that only by so doing could justice* 
be done , has advised a subordinate to inflict a reasonable and not an excessive punishment f 
and has taken steps to render powerless the intrigues and falsehold which, ever in the 
East, tend to divert the course of justice, and has, in fact, done all he can to secure peace, to 
uphold the light and prevent the wrong ? 99 

32 But the memorialists assert that, apart from actual miscarriages of justice, the present 
system " creates opportunities of suspicion, distrust, and discontent, which are greatly to he 

deplored," and that it "is objectionable on the 
ground that, so long as it exists, the general 
administration of justice is subject to suspicion, 
and the strength and authority of Government 
true, it would be a weighty ground for change. 


Memorial, paragraphs 12 and 18 
Pages 80-81 o t Judicial Proceedings, March 1900, 
KoS 


are seriously impaired " It 


this ^were 
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They so on to nay that it is ''condemned, not only by the geneial voice of public opinion, 
but also by Anglo-Indian officers ” (paiagiaph 1) ana that it is deplored and condemned by 
independent pfblic opinion in India" (paragraph 17) They appeal to the geneial opinion, 


1UUCUCUU9UU K UW11U ’ vi K. * ' ■. 

both of Anglo-Indian officials and of this Indian people 7 

i on mi a neithei pi oof noi illustration" and I ana content 


■which is " so well known as to 
lequue neitnei pioor noi lunBmabiun anu. x w — that they should be judged 
by it The papeis before as contain the veidict It is summarised, somewhat ineffect- 
ively, m paragraph 18 of Mi Hewett'B note Even among the Judicial offioeie consulted, 

jg.j.s— — - 

Dbnzil l[BB»rsov] applied to the Suboidmate Magistrates only Exe- 
cutive opinion is almost unanimously against any xadical change, though mmoi evils aie 
pointed out, and minor reforms suggested Of the opinions in favour of separation, most aie 
avowedly based upon theoietical objections to the punciple of combination upon the conviction 
that it must lead to evil, lather than upon the fact that it does do so And if the numerical 
weight of authonty in favour of the present system is striking, it is overwhelming if opinions are 
® weighed instead of counted, and if experience of the 

country and the people and of their administrative 
necessities is allowed due weight In all piovmces 
officer after officer who is qualified to judge by 
long expeiience of the people testifies to the feeling 
of the masses upon the subject , that they regard the Distiict Magistrate as their protector 
against the vagaries alike of the police and of the Subordinate Magistiacy — " not " (to quote 

Mi Justice Stevens) "as an oppiessoi, hut as their friend and protector, and the lediessei of 

their wrongs 3i — and that they would view with dismay any change m their piesent relations 
As Mi Munro, speaking fiom absolutely unrivalled experience, says at page 51 of the Bengal 
papeis "The people of the districts of Bengal assume and take it for granted that an 
Englishman is just When they have this opinion of then own countrymen, it will be time 
to think of separating the two functions 39 

88 No direct attempt has been made to consult unofficial native opinion on the subject, 

103 — except m the United Piovmces , and there the 
results of the reference to it are striking They 
aie reviewed at some length in paragiaph 8 of the 
Government letter Sir A P MacDonnell wiites 
mdividually, aie opposed to separation, and the 
“ ’ The necessity, m 

peisons of local 


HonTjle Hi Arundel asked me to have a table 
prepared, showing the nature of the service of the 
High Court Judges who have expressed opinions It 
is bang made out, and will be appended to this note 
Davzu. I[bbsteo2i] 
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i'or details see pages 58, 64—5, 73, 82—91, 

4, 142-5, 154- 5, 169, 177, 179—80, 195, 

205, 228, of the United Provinces papers 

UBVZIIi I[bbbtson] 

“The taluqdars of Oudh, as a body and v , _ 

influential landlords of the North-Western Piovmces aie on the same side 
the interests of law and order, of a strong Government, is recognised by all 


influence * * * The suppoifcers of separation aie, it may almost said, gentlemen of 
the legal profession, or gentlemen who diaw their inspiration on this question from English, 
and not from Indian, sources, and are, in number altogether insignificant * * * * 

Although all classes of society have been consulted on the proposals made m the memorial, and 
it must theiefore have become matter of common knowledge that such proposals were under 
discussion, theie has been as yet no sign of any attempt in the native Press oi on public 
platforms in these provmoes to agitate for the refoim 93 Indeed there is abundant evidence 
m the papeis to show that a gieat number, if not the majority, of those consulted had never 
even heaid of this " binning topic of the day 33 I legard the native opinion of the United 
Provinces as of special value, as that province is, probably moie than any other, full of 
influential, educated and enlightened native landowneis, who have not, as in Bengal, been tied 
to the chariot wheels of Congress and "the advanced party 33 Sir John Woodbuin, an officer 
of quite unusual knowledge of and sympathy with the native, and with experience of three 
provinces, writes (paragraph 11 of the Bengal letter) — 

" It is to the District Magistrate, not to the District Judge, that the peasant” appeals for 
the remedy of every wiong and the rediess of every grievance This is the vice — the voice, 
however of a fearless confidence — that he who hath eais to hear m India recognizes universally 
The Indian National Congress may speak with another voice But they are themselves 
perfectly conscious that they aie m no sense representatives of the people They aie a knot of 
platform gentlemen to whom we listen good-naturely, and sometimes quite seriously and 
sympathetically, but they say not what the people say, but — which is quite different— what 
they want the people to say 33 

34 The only non-official English opinion that we have is that of the Secretary to the 
Behai Indigo Planted Association, a planter of 87 years'’ standing (see page 69 of the Bengal 
papers), who regaads the pioposed separation as "most unwise if not dangerous ” But we 
may he quite certain that influential bodies of Englishmen, who live m the districts and among 
the people, such as the planters of Behar, Assam, or Madias, would be the first to make their 
voices heard if they felt that their liberty was threatened or infringed by a system which 
conflicts with English precedent 


85 The fact is* that, as pomted out repeatedly in the present papers, the movement m 
favour of separation is mainly artificial, and is wholly confined to the educated classes 
To speak of it as supported by " public opinion/' if by " public 33 is meant the people 
whom we have to govern, is simply absurd It was " made m Bengal/' and, as those of 
us who study the native press are aware, is still confined, m its effective form, to that prov- 
ince * though a parrot-like repetition occasionally finds its way into the other papeis, as any 
afaejc that will serve to beat Government with is passed from hand to hand It probably took 
its ongni m the delight with which the Bengali mind seizes upon abstract principles evolved in 
England, and applies them to the wholly different conditions of IndiH But it was capable 
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ol a practical application, the value of which two classes were not slow to perceive — those who 
would be glad to see the ranks of the Subordinate Magistracy filled from the native Bar, anld 
those who are permanently in opposition, and would welcome any measure that woold weaken 
the executive authority and prestige of Government As Mr Thomson, Member of Council 
m Madras, writes — the whole agitation is “ only pait of the progiamme to reduce existing?* 
authority, and the authority of the European m Chief, in ordei to throw moie power into 1 the 
hands of the class that live by the law and litigation , and I think that the country itself hris 
no notion of any ailment, nor any desire to be more vakil-ndden than it now is 33 

86 Nor must it be imagined for one moment that the sepaiation would put an end to 
suspicion and accusation Kunwar Bharat Smgh, a United Provinces Judge, says m a 
passage which is worth reading (page 117 of United Provinces papers) “ All Judges will 
after a time, have to come undei the same Bort of suspicion, because they are appointed 
Government Don't they say at present that Sir Arthur Strachey is now Chief Justiek 
because he upheld Tilak's conviction and that Mi Channer Is now the Public Prosecutoi, and 
a likely candidate for a Judicial Commissionership oi a High Court Judgeship, because he 
interested himself in State piosecutious against Indians Tney have learnt the lesson that 
constitutional agitation is all that is requued in these days, and what is done is done for 
that sake 93 


37 The minor objections which are taken to the present system, and are set forth in para- 
graph 12 of the memorial, can be very briefly disposed of ~ I have alieaSy explained why I con- 
sider (u) to be the very conveise of the truth There is truth in (u) , and I agree that in the 
case of the Distuct Officer at least, it is necessary to relieve him almost entirely of judicial work 
(though not to deprive him of judicial powers) because his executive work suffers if he exer- 
cises them extensively But (v) is opposed to all my experience One of the strongest arguments 
for limiting the amount of judicial work to he performed by executive officers of overy class is, 
and always has been, that when there is not sufficient time for both, it is the executive work 
that goes to the wall , the reason being, that judicial, worx admits of compaiatively effective check 
by means of Ueturns which at once disclose any slackness in its disposal , while the miscellaneous 
duties which appertain to the executive officer are not susceptible of such treatment And, as 
the Bombay Government point out m paragraph 16 of their letter, “ infinitely greater delays 9 
attend the disposal of civil business by separate courts Number (iv) is simply a par- 
ticular case of (i), and, as we have seen, is moie ’plausible m theory than it is weighty 
m practice Number (vi) I will deal with separately (paiagraph 87 below) There is 
truth m (vu) unless care is taken to make proper arnangements , and oificers are sometimes 
careless m the matter But, on the other hand, the people are saved gieat trouble and incon- 
venience by criminal cases being made over to officeis going on tour m the neighbourhood ; 
and there are certain classes of cases (* g , those of bad livelihood) which can only be properly 
inquired into on the spot If proper caie is taken, the only people who suffer from toms are the 
pleaders, who lose custom. And the objection does not come with a good grace from those 
who (m endorsing Mr Duttfs scheme), propose to double the area of criminal jurisdictions, and 
therefore the distances which the people have to travel to the Courts Number (vin) again 
is covered by number (i), and has already been examined I have fully stated my views, 
m the earlier paragraphs of this note, upon the concluding arguments of the paragraph 
T agree that a Magistrate should be an expert, but he will find his best training m the 
villages and among the people, rather than in a police court What is wanted in an Indian 
Magistrate is not legal learning, but stuidy common sense and knowledge of the people in their 
every-day life 


88 It will be advisable, in addressing Secretary of State, to examine buefly the authority 
of the memorialists to speak m the matter, and the nature of the memorial to which they have 
fl} Wilson lf'nt the weight of that authority Of the ten sig- 

(4 Hobhouse natones, one (1) has, I beheve, never been in India 

(3) Scott, Bargent, Garth Cough, Markby, 'at all , another (2) was there only as Legal Member 
j^hear, Wedderburo of Council , the experience of seven (8) out of the 


(1) Wilson 
(fc) Hobhouse 

(3) Scott, Bargent, Garth Cough, Markby, 
JP t hear, Wedderburo 

(4) Garth, Couch, Markby, Phear 

(5) Coach, *75, Phear, /6 , Hobhouse *77 , 

Markby '78 1 


remaining eight was wholly judicial , and m the 
case of four (4) of them (probably five, but I can 


Markby '78 ’ ' ' 9 noonouse //, case 0 f four (4) of them (probably five, but lean 

J * find out nothing about Su Charles Surgent) was 

wholly gamed on the High Court Bench , while four (5) of them retired before 1880, and, 
therefore, before the “ recent yeais 39 during which, according to Man Mohan Ghose the evils 
Mr Oldham's description of Hr Reynolds at which he complains of developed Mr Reynolds 
jpage 108 of the Ben ( 51 ! papers is interesting is the only one of them who had toy executive 
Dbmxil I[bbbtson] experience , and he and Sir William Wedderbum 
and possibly Sir John Scott, regarding whom I have no information, are the only ones who 
had an opportunity of gaining any knowledge of the people or of the manner in which they are 
governed outside the limits of a piesidency town 


89 As for the contents of the memorial itself, I would -criticise them somewhat on the 

lines of paragraph 8 of Mr Lnson's note of 6 th 
Page 4of notes Judicial Prooceedings, March September 1899 and of the draft despatch which 
1900, nos ltd *98 was based upon it, being careful, however, to deal 

with material pomts only In paragraph 8 of their memorial the memorialists qtibte in support 
of their oase an extiact from a minute by u Mr P J Halhday (afterwards Sir F Halhday, 
some-tube Lieutenant-Governor of Bengal and Member of the Council of the Secretary of 
State) ** This is too baiefaced I would give, as an appendix to the, despatch, the long 

* App xrv. 
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quotation winch is given m paiagrah 7 of Mr Bolton J s opinion (page 181, Bengal papers) from 
a minute recorded 18 years latei by Sir F Halliday, as Lieutenant-Governor of Bengal in 
which he strongly opposes the separation now proposed, with the remaik I axn especially 
desiious of raising my testimony in this place— the rather perhaps that, in the days of my 
smaller experience. I myself have held and advocated the opinions which I now very heartilv 
condemn 39 The memorialists remark — <e It is tiue that Mr Halliday, 18 years later, held a 
diffeient view * * * but his personal change of opinion does not affect the force 

of his foimer argument ” 

40 T he papers which are printed as appendix A. to the memorial throw much light upon 
the p™™™ ^th which some of the signatories signed it An “ Interview " with Mr Man 
Mohan Ghose was printed in the issue of “ India" for December 1895, in which that gentle- 
man brought an accusation of wholesale dishonesty against District Magistrates and an 
insinuation of the same against looal Governments, in two passages which I have marked 
_ . T B 1 -n 4 „ , A and B The “ Interview " was sent to certain 

ifcf MCe ^ 8 ’ distmgmshed gentlemen, including some of the 

memorialists , and their comments upon it are 
printed m the Appendix Loid Hobhouse “ has, however, nothing to say hut generalities , 99 
See also a comparison of these opinions with though he puts the question foi decision in words 
the memonal by Mr LeFanu at pages 33 to 35 which we shall all accept (quoted in paragraph 7 
of the Madras papers above) Sir R Couch says that things were all 

Pbhzil I[bbbtsox] light in his time , but that if what Man Mohan 

Ghose says is now true, it is a had business Sir John Phear "perceives from Mr Ghose's 
statement 99 that things are not as they should be Sir William Markby indulges in mere 
generalities The fact is that the signatories for the most part swallowed Mr Man Mohan 
Ghose whole , then answers to the reference of 1805 committed them on the general question , 
and unfortunately they accepted the diaft of a memorial without examination , for it is out 
of the question that men of their character and position should have glowingly made them- 
selves parties to anything so dishonest 


III — Detailed objections to separation 

41 Having thus examined the case against the existing system, I turn to the objections 
They cue well summarised in paragraph 14 of which may be urged against the proposed separa- 

Mr Hevett’n note tion And m ordei to do this effective^, I must 

Dfnzii I[bbhtbos] distinguish between the different functions of the 
District Officer He exeicises — 

( 1 ) executive conti ol over the police, as the head of the district police 

( 2 ) control over police mvetigations — 

(a) in his executive capacity, as above , 

(&) m his capacity as a Magistrate, under the provisions of the Criminal Proce- 
dure Code 

(3) magisterial powers for the prevention of offences under Part IV (Chapters VIII to 

XII) of the Criminal Piocedure Code 

(4 1 ) magisterial functions m original cases 

(5) control ovex the Subordinate Magistracy — 

(a) in his capacity as their executive superior 5 
(i) as the Chief Magistrate of the district , 

(c) as an Appellate Court 

42 The memorialists entirely fail to distinguish these several powers, and it is impossible 
to be certain which of them they would dissociate from each other and from the general execu- 
tive conti ol of the distnct But I gather that they most object to original magisterial func- 
tions, and control ovei the Subordinate Magistracy, being exercised by the officer who controls 
the police and poke© enquiries, and is armed with general executive powers 

43 As to the District Magistrate's contiol over the police and police enqumes, the first 
point to be noted is that the system which is attacked in paragraphs S to 10 of the memorial 
under which the same officei is " thief-catcher, prosecutor and judge/' and upon the iniquity 

of which so much stzess is laid, has ceased to 
The history of pohee orMiuzftfeon m India is exist since I860 Under that system the Dis- 
nnunw^din Chapter 1 of the Police Commis- tect Magistrate was also the District Super- 

s Dbnzk I[BBKTeoif] mtendent of Police, there was nobody between 

him and the native police officei s, the whole 
direct and detailed control of pohee working in all its branches was m his hands, and he was 
assisted in the work by the Subordinate Magistrate, who also combined police with judicial 
functions The inquiries of 1860 resulted ha recommendations which aLe “dishonestly garbled m 
paragraph 6 of the memonal, bnt are given m full m paragraph 8 of Mr Luson's note on the 
memonal A Distnct Superintendent of Police was appointed in each distnct, who undertook 
the immediate direction of the police worbmg The Subordinate Magistrates were deprived 
of then police functions , but a power of general control was reserved to the Distnct Officer, 
as It was considered to be " at present inexpedient to deprive the police and public of his 
valuable aid and supervision in the general management of police matters 99 The quotation 
v 
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by the drafter of the memorial of the discussions of and previous to 1860, as if they applied 
to the existing system, is disingenuous, if not dishonest Su Henry Prmsep, who is the only 
man left m India who remembers the old system, descubes it and contrasts it with the present 
system in his Minute 


44 The whole subject of the relations between Magistrates and the police is discussed at 
length by the Police Commission m Chapter VI (page 76} of their report , and we conld hardly 


I have asoei tamed that the last sentence of 
paiagraph 121 is intended to apply to mteifeienoe 
m the internal admmistia ‘ 
and not to interference m onmmial mq nines , 


then 


a po, 
Lial ; 


;h I nndei stand that, m Bengal alone, 
he to some extent true of that also 
Dmzil I[bbbtson] 


it 


have a more weighty judgment They are empha- 
tically of opmion that the control of the police 
must lemam with the District Magistrate (see 
especially paiagraph 128) They write in para- 
graph 30, “ the fact that the District Magistrate 
and his subordinates m their levenue and other 
work are m some provinces brought into the closest 


contact with the people, accessible to them and well acquanted with them, has tended greatly 
to prevent abuse in the police as well as m other Departments 33 It is agreed by almost all 
consulted that to withdraw the police from the oontrol of the District Magistrate would 
certainly lead to intolerable abuse, and that it is to him alone that the people can look foi 
protection against a powerful, an undei-paid, and a corrupt agency Mr Justice Ghose 
(Calcutta) rejects the proposal to relieve him of his duty <c as head of the police, m view of the 
stuct supervision that the police still lequires / 3 and I think this is the general view, even 
of those who advocate separation Indeed many of them advocate it, partly on the ground 
that it would enable the Collector to exercise a closer control over his police , as to which, see 
paragraph 74 below In Madras the common complaint (m which the Inspectoi-General of 
Police join*) is that the District Magistiate's control over the police is insufficient , and m the 
United Provinces Sir Antony MacDonnell is of the same opinion It is true that, so long as 
As Sir H Prmsep points out, the " Macgmre executive functions and police powers are combined 
case ” was an install oe , and he “ believes it to be m the same hands, the potential evils of which 
the first and only oase of this description ” the memorialists complain will not he wholly 

Dhnzil I[bbbtbon] removed But it is certain that their separation 

would lesult in far greater actual evils, and that m the present state of affairs an independent 
police department is out of the question When the regenerated police which is contemplated 
by the Commission is fully constituted, such a measrne may be possible , but that we must 
leave to our successors 


46 As regards the powers of conti ol over police investigations which the law gives to the 
District Magistrate, I believe I am right m saying that it is no greater than that given to 
every Magistrate who exercises fiist class powers It is summarised m paragraph 124 of the 
Police Commission's report It has been deliberately conferred by the Legislature as necessary 
f oi an efficient criminal administration , and I do not uudeistand that it is proposed to revise 
oi dimmish it 


46 It is to his power of interference with the conduct of police inquiries m his executive 

capacity — or rather, to the combination of that power with the power of trying the case 

himself afterwards — that real objection is taken Now, to read what is wntten on the 

subject, one would imagine that the District Magistrate was in the habit of 

personally directing the course of police inquiries But, as every local Government 
points out, nothing is further from the tenth I understand that m Bengal he interferes 
in such matters far more freely than in other provinces Yet Sir Henry Prmsep, speaking 
with unrivalled experience and very special knowledge of the Indian law of criminal piocedure, 
points out (pages 8 and 4 of his Minute) how utterly mistaken such an impression would be 
even if confined to Bengal , and local Governments aie equally emphatic m repudiating it 
as applicable to their provinces The simple fact is, that the Collector of a District s 
faa too busy to do anything of the sort If he has a capable police officer, he hardly ever 
interferes at all In any case he practically never interferes except in the most serious cases, 
which are triable only by the Court of Sessions, and therefore never come before him in. 
his judicial capacity And, in my experience (and others say the same), he interferes quite as 
often to protect a suspected person who he thinks is being unfairly treated by the police, as 
for any other purpose As Sir Thukell White, wilting as Judicial Commissioner of Upper 
Burma, the least “advanced JJ province in India, says “ The District Magistrate as headof 
the police does not, as a rule take a personal interest m the detection of enme any more than 
as head of the Forest Department he personally marks trees for girdling JJ It is true that, in 
non-regulation provinces hke the Punjab, where the District Magistrate exercises powers undei 
section 80, Criminal Procedure Code, and partly takes the place of the Sessions Court, he does 
try more seiious cases, in the course of the investigation into which he may have given 
diiections to the police But it is not from these provinces that our complaints come 
In any case, if he is to have any effective control over the police of his district, that control 
must extend to the performance of their duties 

47 And if it is true that the District Magistrate rarely interferes with the conduct of 
a police inquiry, it is equally true that, except in the Punjab, he makes hut little use of his 
judicial powers (see the figures an paiagraph 18 of Mr Hewettfs note) I would gladly 
see him make even less use of them, especially m Bengal , and I am quite ieady to accept 
Mr Hewettfs suggestion that he should be, as far as possible, relieved of section 80 cases, and 
thkt he should be directed by executive order to confine himself mainly to certain classes of 
cases. 
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48 But there are certain classes of cases that he must tty It most be remembered 
that m a very great number— I believe in the great majority of Indian districts -the District 
Magist rate has no European assistant, oi only one without experience, while abon^ 
half our districts «ue without a resident Judge Now criminal cases occur from time 
to tune which must be tned by a European if justice is to be done , or, what is quite as 
important if the people are to he satisfied that justice will be and has been done Mr Hewett 
enumerates, at the end of his paragiaph 18, certain classes to which these cases belong , 
hut he seems to imply that all cases falling under any of these classes should be tried by a 
European Magistrate This is by no means the case The cases which require special treat- 
ment are those in which any considerable racial or religions feeling has been aroused, m which 
the position and influence of one of the parties is likely to overawe the Magistrate, and 
fo forth It is impossible to frame any general description which shall define the cases in 
question, but it is not difficult to recognise the individual cases as they arise There are also 
certain cases which the law directs that he shall try, such as sedition, rape upon a child- 
vrafe, and so forth And Mr Justice Chatterji points out, at page 88 of the Punjab papers, 
that if he " is to retain his criminal powers, he must, in order to he an efficient Magistrate, he 
a^le to advise his subordinates and to supervise their work, keep up his knowledge of the 
procedure for trial of original cases and the habit of deciding them This consideration 
must, I think, outweigh every other Moreover, the trial of serious cases affords him a 
valuable means of insight into the working of his police 

49 If, however, the District Officei is to retain both his executive and his judicial powers* 
the fact remains that, whatever his practice may be, he can interfere m the police inquiry in 
any particular case , and, having so interfered, he ean proceed to try the case himself As 
we have seen, this power has been but seldom abused in the past , and the existing law contains 
special pecautions, which are enumerated m paragraph 17 of Mr Hewettfs note (See also page 
2 of Sir H Pnnsep's Minute), for preventing or remedying such abuse To these Mr Justice 
Grhose (Calcutta) proposes to add a provision that a District Magistrate should be precluded 
from trying any case — 

(1) in which he has had anything to do with the police inquiry or operation, or 

(2) in which he directs a prosecution, or 

(8) in which he acts upon his own knowledge or suspicion, or upon inf ormatiou from 
any other poison , 

and Mr Justice Chatterji (Lahore) proposes that “ any Magistrate who has given directions 
to the police m the course of the inquiry held by them m any criminal case or in regard to 
any particular accused shall be disqualified from trying the case if the accused, or any of 
them, objects ” 

60 Mi Ghoee's case (8) is already sufficiently covered by section 191, Criminal Procedure 
Code, which piovides for the accused being given an option He will often prefer to oe tned 
by the District Magistrate In case (2), sections 487 and 666, the latter of which, as Sir H 
Prinsep remarks, “ has always been libeially interpreted by the High Court, ” probably do all 
that is necessary A Magistrate who holds a prehmmary inquiry under section 159 or 202 with 
the express object of ascertaining whether there is a pnmd facie case, or a Sessions 
Judge who directs a commitment under section 486, is not ana should not be debarred 
from trying the case But I see no objection to extending section 556 to cases in which 
the jMagistrate has directed a prosecution tn its executive capacity, if it does not already 
cover them In principle I am prepared to accept the suggestion as regards case (1) 
in the form in which it is put by Mr Chatterji It is reasonable to provide that' when 
a Magistrate Jxas taken such a part pa the police enquiry as to indicate that he has already 
formed an opinion as to the guilt ox innocence of the accused, 1 or when, as the Police Commission 
put it, he u has m any case been compelled to assume practically the part of the police 
officer/' he shall offer the accused the option provided for by section 191 In practice, I see 
two difficulties In the first place, I do not see how to frame the provision without leaving 
it open to a pleader to object to the jurisdiction if the Magistrate has passed almost any sort 
of order on the police papers , for instance, the issue of a search warrant And m the 
second place, pi the special cases referred to m paragraph 48 above, which should be tned by ah 
English ^Magistrate, pt is equally important that the police investigation should be carefully 
controlled, a,nd the whole inquiry watched by such a JMagistrate In such cases, to forbid a 
District Magistrate to try would generally mean that he himself must commit the case , and 
to pse a District Magistrate as a committing Magistrate is such sheer waste of power, as I do 
jjpt %mk we should accept, merely in order to meet objections which have little practical 

fit Tbs, memorialists have wisely avoided all reference to the preventive powers which arp 
conferred upon Magistrates by Chapters VIII to XII of the Criminal Procedure Code. It is 
inconceivable that me head of tho district, the officer who directly represents Government to thp 
masses of the people, and who is-direotly responsible to Government for the peace of hiB charge 
and for the welfare of its inhabitants, should be deprived of those powers They are essentia], 
,,to the due discharge of his duties 

52 There remains the control exercised by the District Magistrate over the Subordinate 
Magistracy who dispose of the great mass of criminal cases throughout the country, and by 
whose working, therefore, the people are most affected And here I understand that it is not 
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so much the exercise of the power of judicial control provided for by law that is objected to, 
as the fact that the inferior Magistrates are the subordinates of the Collectoi, both in their 
judicial and in then executive capacity Objection has indeed been taken to the power of 
distributing the criminal work, and of withdrawing a case from the court of one Magistrate 
and transferring it to another, on the ground that it may be exercised with a view to piocunng 
conviction in particular cases But some such power is absolutely necessary in order to secure 
a due distribution of the work, to ensiue that the most difficult and important cases are tried 
by the most competent officers, and to piovide for occasional cases in which special circumstances 
make it in advisable that they should be tried by a particular Magistrate Speaking generally, 
it is clear that somebody must control the infeuor Magistrates, and in older to justify a 
transfer of contiol from the Collector to the Judge, it must be shown that the former is 
more likely than the latter to abuse his influence ovei them So faa as any tendency to 
interfere m cases m which they are personally or officially concerned goes, there is cleaily 
nothing to choose between them My own belief is (and there is much in the papers to 
confirm it) that the better class of educated natives with whom we have for some tame past 
been manning our Suboidinate Magistracy, are intensely jealous of their judicial independence , 
and that any attempt to influence then decision in a particular case would be veiy likely to 
have piecisely the opposite effect to what was intended At the same time, it is inevitable 
that there should be strong temptation to defer to the wishes, known or suspected, of the 
officer upon whose reports the Magistrate's official future depends, and this fact is recognised 
by many of those who are opposed to separation But the fact would no less remain a fact if 
the Judge was substituted for the Collector, and the very knowledge that a subordinate may 
feel himself unable to Tesist pressure put upon him, will render honourable men careful to avoid 
even the appearance of a desire to influence him when he would be wrong to yield to such 
influence 

58 Them are two respects in which it is suggested that the Collector is more likely than 
the Judge to exercise undue influence over his Magistrates The first is that being, as the 
executive head of the district, interested in the working of such departments as Excise, Salt, 
Forests, and the like, he may influence his Magistrates, either directly oi unconsciously, to 
convict more readily and sentence more severely than they otherwise would have done in cases of 
offences against the levenue Of this suggestion the Government of Bombay write as 
follows — 

it is especially urged that officers who as Collectors are responsible for the collection of the revenue, 
cannot safely be trusted as Magistrates to deal with oases under fisoal Acts, such as those relating to Salt, 
Customs, Opium and Abkan Judged merely by general principles the argument is sound , but it is nevertheless 
fallacious, because it is based on an entirely false conception of the attitude of District Officers in this presidency 
towards matters connected with the revenue The District Officers are, generally, devoted to the interests of the 
people who are committed to their charge , and their devotion has frequently earned them to extreme lengths 
m opposing measures which in their opinion press hardly on the people There have been no more outspoken 
antics of land revenue settlement and forest settlement , and their voice has generally been raised in favour of 
moderate assessments and extended privileges It is not to be believed that officers who show this spirit in 
revenue matters with which they are closely concerned, would show partiality as Magistrates in dealing with 
cases relating to the Customs and Salt Revenue with which they have nothing to do, ox the Opium and Abkan 
Revenues for which a separate Department is directly responsible 

And the same new is uiged by Mr Jenkins, Collector of Salt and Revenue, who speaks 
from much experience, on page 114 of the Bombay papeis I quote the Bombay opinions, 
because that is the only province m which it suggested that the executive functions of the 
Subordinate Magistrates influence them in their judicial dealings with fiscal offences A s 
I say below (paragiaph 63), I have no doubt that District Magistrates do endeavour to 
correct the inveterate tendency of native Magistrates to undue leniency m such matters But 
the correction is sordy needed, and a Judge to whom the control of the Magistrates was 
transferred would do exactly the same, if he did his duty 

54 I note, however, that Mr Hewett, at the end of paragraph 21 of his note, asserts the 
existence, in some provinces at least, of “ a common practice " which cannot be too strongly con- 
demned, and which should certainly be prohibited if it exists The Head of a Department is 
perfectly justified in calling the attention of the Distuct Magistrate to cases m which he 
has reason to think that there has been a failure of justice, or that undue leniency has been 
shovfau But it is intolerable that he should call upon the Magistrate, even indirectly, to ex* 
plain or justify his action The District Magistrate will, after examining the record, make 
any comments upon it that he may think desirable for the Magistrate's future guidance Mr* 
Hewett' s proposed rule, however, is far too general, as it would prevent the District 
Magistrate from criticism g and asking for explanations concerning the conduct of any 
case which a Magistrate had decided, unless it happened to come before him either in 
revision or appeal — a restriction whioh would be clearly inadvisable 

55 The second suggestion is that because the District Magistrate, as head of the police, 
may he supposed to he interested in the success of police woikmg, therefore his Subordinate 
Magistrates have a tendency to convict in police cases simply in order to please him This is 
a new suggestion to me, which I do not remembei to have seen in the memorial and its 
annexures, ox in the native press , but which is put forward by some of the officers now con- 
sulted — chiefly, I think, in the United Provinces — though there is far more evidence of 
magisterial prejudice against than in favour of the police It setems to me so far-fetched as to 
indicate that its suggestors ace hard pressed for arguments in support of their case. I know 
many Magis&ates (as the Police Commission point out in paragraph 125 of their report) 

App'JEftfc - * 
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who are strongly prejudiced against the police as such, and in whose courts it is difficult to 

e ocure a conviction upon evidence brought forward by the police But I never heard of a 
agistrate who was prejudiced m favour of the police, or who was afraid to acquit a police 
case lest the District Magistiate should be angiy with him , and I very much doubt his exist- 
ence Sn Thu tell White, writing as Judicial Commissioner of Upper Burma, where combin- 
ation of functions exists in its extreme form, says “ It may be safely said that no Magis- 
trate, in trying a case, reflects that the District Magistrate is head of the police, and inclines 
to conviction in consequence In this province the low averige of convictions is evidence of 
this assertion ” (page 29, Burma papers) 

56 There can, at any rate, he no doubt that the Subordinate Magistracy are sorely in 
need of supervision and guidance They all have to be taught their woik, many of them are 
ill-tramed and incompetent, not a few of them are corrupt, and baldly any of them 
are free from failings which require correction Their tendency as a class is to reject private 
complaints mdiscrumnately, to discharge or acquit too readily, to pass suitable or inadequate 
sentences, and to be intolerably dilatory in their procedure And it must be remembered that 
public opinion exercises no control m India, as it does m England, over the procedure of the 
Criminal Courts I have already stated, in paragraph 6 of this note, my views as to the 
duties of the executive in the matter As a fact the District Magistrate exercises his control 
as such, and therefore in his judicial and not m his executive capacity But it is urged that 
because, as an executive officer, he is interested m and responsible for the peace of his distuct 
and the well-being of his people, therefoie it is not fitting that he should be entrusted with 
the power m question 


See paragraphs 9 and 10 of Mr Leslie Porter's 
opinion at pages S2-3 1 of the United Provinces 
papers tor specific instances 
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57 The local Governments are unanimously and emphatically of the opposite opinion ; 

and not a few High Court Judges agree (see, 
for instance, the opinion of Candy, Stevens, 
Brett and Pratt, JJ ) They point out that, by 
the very nature of the case, the Collector is far 
better fitted than the Judge to exercise a bene- 
fioial control , that the former is, indeed, the only officer who can or will exercise it , and that 
the transference of the duty of supervision to the latter will simply mean that the Magis- 
trates will not be supervised at ail The Judge will see those cases only which come befoie 
him in appeal or revision, and otiose discharges, wrongful acquittals, and inadequate sentences 
will nevei be brought to his notice A meie appellate court, sitting as often as not m 
anothei district, can never exeicise effective control Indeed, the mere fact that he is the 
court of appeal, or, m sessions cases, the court of tiial, will hamper him in his control of first 
class Magistrates, who deal with all the serious crime The Collector travels about his 
district , he mixes with the people , they come freely to him with their difficulties and 
troubles, and he knows what is going on In his frequent tours he has oppoitumties for that 
local inspection and examination of registers and lecord by which alone certain abuses can 
be detected and checked Inspection is, as Sir Charles Elliott (I think it is) says, " the very 
breath of his nostrils ;; 


58 He is, moreover, intimately concerned m the good administration of his district m all 

depaitments The Judge is by nature sedentary , he cleaves to hiB bench like a limpet He 
deals with the matter which is placed before him, and there his mteiests end It is all very 
well to say that it need not be so It is so , and it is natural and inevitable that it should 
be so Everything m the district is the business of the Collector The business of the Judge 
is confined to what goes on m his Court It is notorious that the Civil Courts go practically 
without supervision throughout the country * 

59 It may he urged that the Civil Courts do very well, notwithstanding That is a matter 
of opinion , and many officers, including Judges themselves, speak of the absolute lack of super- 
vision and control from which they suffer But even if that be admitted, the two cases are 
not analogous, and no aigument diawn from the one can be applied to the other In civil 
cases both parties are directly intei ested m the result, no presumption exists m favour of 
either, and an appeal lies whatever may be the decision In minimal cases no one is personally 
interested in procuring a conviction , there is a strong presumption m favoui of the accused , 
and, piactically speaking, no appeal lies from a discharge or from an acquittal or from an 
inadequate sentence The executive Government is far more closely interested in the effective 
administration of criminal than of civil justice In the latter case it takes precautions to 
the best of its ability against corruption, undue delay, and mcompetency , it provides for 
an appeal , and it then leaves the parties to look after themselves In the former case it 
m directly interested m the protection of the innocent and the conviction and adequate pumsh- 
me®± of the guilty , for no one else is interested in those matters, and, at any rate so far as the 
guilty are concerned, the superior courts will not move of their own motion, 

60 As forthe att^gement by-which the District Magistrate hears appeals from second and 

third class x£%1baSmty«i question of administrative convenience If he is to retain his 

executive and magisterial control, the mere fact that their appeals lie to him will not intensify 
the evils which the memorialists and those who think with them allege or anticipate On the 
other hand, the hearing of these appeals is a very valuable aid to the effective exercise of that 
/control over the young and inexpeuenced Magistrates who are most in need of it , and it is 
cm that ground only that I hesitate to accept at once the the suggestion that District Magis- 
trates should be relieved of their appellate functions Apart from actual inspection on the 
spot; a District Magistrate has three means of exercising supervision over the inferior 
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Magistrate — the perusal of the weekly abstract of cases decided by them, the examination of 
the records of decided cases which are selected and sent for for the purpose, and the hearing of 
appeals from their decisions Of these three the last is perhaps the most valuable, because in 
an appeal the Magistrate is compelled to scrutinise minutely the whole recoid from begi nning 
to end, and thus obtains a closer knowledge of his subordinate's work than is obtainable 
in any other way At the same time the cases are for the most part of the most trumpery natuie 
The appeals could he efficiently disposed of by a selected fiist-class Magistiate, and save as a means 
of information, there is no doubt that the hearing of them by the District Magistrate is waste 
of power It is necessary that he should retain his appellate powers, because there will always be 
certain appeals which it is advisable that he should dispose of himself, whether because they aie 
of the nature indicated m paragraph 4*8 above, oi because the appellant imputes bias or worse 
to the Court of first instance But I am inclined to think that Distiict Magistrates mi ght 
well he directed by executive order to hear criminal appeals, only m cases m which such 
special circumstances exist The power of revision he should certainly letain He can pass 
no ordei of his own authority , and the power of leference is one of the most useful powers 
which he enjoys 

61 The whole question of the relations between the District Magistrate and the Sub- 
ordinate Magistracy, and of his portion with regaid to his executive, police, and judicial func- 
tions, has been most carefully consideied by the Police Commission, who have enjoyed excep- 
tional opportunities of forming a just opinion in the mattei They have formulated and justified 
their conclusions in paragraphs 123 and 129 of then leport , I agree entu ely both with their 
presentation of the facts and with the results at which they arrive , and I would beg my 
Hon'ble Colleagues to read these two paragraphs By letammg both executive and magisterial 
powers in the hands of the Collector, we ensuie that executive aspect of the administration 
of criminal justice is not lost sight of, but at the same time exeicise control which is absolutely 
essential to the efficiency of that administration through an officer who, being himself a 
Magistrate, exerts it m his magisterial capacity, thus avoiding all appearance of conflict 
between the two branches of the administration, and all semblance of interference with 
judicial independence 

62 There remains the fact that the Subordinate Magistiates themselves combine both, 
executive and judicial functions Since I860 they have had no executive control ovei the police, 
fmd I do not undeistand it to be geneially alleged that this combination is open to objection 
m itself, as leading them to subordinate their judicial authority to executive ends In i.heir 
executive capacity they are meiely agents , and-there is no temptation to abuse their power 
But the combination is objected to because, so long as it exists, it necessarily involves the 
subordination of the Magistrates to the contiol of the Collector If the Collector is to retain 
his control as Chief Magistrate, this objection becomes meaningless But if it should 
be decided that the Collector ought not himself to discharge, or bo control in any way those 
who discharge magisterial functions, it will of course be necessary to entrust executive duties 
to separate subordinate staff The experiment of entrusting magisterial duties to Civil 
Judges has been tried already in Bombay, and failed see the end of paragraph 17 of the 
Bombay letter. 

63 Prom two provinces, however, there does come a suggestion that the combination 
of executive and judicial functions in the hands of Subordinate Magistrates does (or zafcKer 
may, or must , foi I think that is the form which the suggestion takes) lead to abuse, quite 
apart from the influence of the District Officer (See paragiaph 21 of Mr Hewettfs note ) In 
the Bombay papers it is suggested that in fiscal cases undue seventy is the result of the 
combination The case is peihaps put most foicibly by Mr Lely (page 104) 

He writes — 

“ There is, however, one part of our district system which appears to me open to the gravest 
criticism, and that is the trial of offences under the Salt, Opium and Abkan Laws by Revenue 
Officers as Magistrates The Mamlatdar is befoie anything else a fiscal officer To give him 
criminal powers m such cases is parallel to giving a bench of excisemen jurisdiction to imprison 
for offences against the inland revenue Nay, worse, for the Mamlatdar is conscious of being 
“ watched by the Commissioner of Customs, a powerful officer who will hand him up to Govern- 
ment for any leniency which he may consider misplaced Considering how many of onr local 
jails are crowded with prisoners under these laws, I cannot but feel the subject demands 
attention If injustice is rarely done, no credit for it is due to the system, but rather to the 
forbearance and sense of equity retained by high placed officers m the r61e of prosecutor " 

I think the circumstances in Bombay must be peculiar It will be noticed that Mr 
Lely refers to the practice which I have already condemned in paragraph 5 & In no other 
province is this complaint made , and my own experience is that one of the commonest failings 
of Native Magistrates is their unwillingness to inflict anything hut the most nominal penalties 
for offences against the revenue, or for such offences as deliberately setting fire to a reserved 
forest m order to procure fresh grass They recognise that the offence involves no moral 
turpitude, and they fail to recognise that the offendeis are gambling with the Government, 
that they aie detected only once in many tiansactions, and that unless tlie pecuniary jK&alty 
of detection hears some reasonable proportion to the pecuniary gain of stujcesBfteh *tha 

process is an entirely one-sided one As I have alieady said, I regard general jgrridance m such 
matters as being emphatically the duty of the executive, though interference in the deci&ion 
of a particular case would be most reprehensible.^ 
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64 In tie United Provinces papers it is asserted, and mainly, if not wholly, by natives, who 
should know best, that Taheildars occasionally use their judicial powers vindictively, m connec- 
tion with their executive functions No other piovmce makes the same complaint, and I 
thmk t hat no instances aie given, hut Tahsildars and their Naibs are the lowest class of official* 
who are invested with magisterial powers (almost always of the lowest grade), and I can believe 
that the assertion m ay be true 

65 But the Tahsildar is the backbone of the administration, he is m his tahsil what the 
District Officer is in his district, and it is absolutely necessaiy to preserve his prestige and 
power unimpaired The effect of deprivation of magisteiial power upon that prestige and power 
is discussed m paragraph 69 The experiments of deprivation have been actually tried in 
Madias, with the results described in paiagraph 70 I find m the United Provinces com- 
plaints, another argument for the necessity of retaining the control of the Subordinate Magis- 
tracy in the hands of the District Officer, who alone can exercise it efficiently I am, 
however, on administrative grounds, entirely in favour of relieving the TahBildar as much as 
possible of criminal work , though this will involve doubling the tahsil staff , for it would he 
intolerable that petty cases should not be disposed of within the tahsil itself 

66 It is not clear whether the memorialists intend that the power of appointing, transfer- 
xmg, punishing, and promoting all Judicial Officers should be transferred from the local Gov- 
ernment to the High Court, but it is evident from the passage marked B m Mr Man Mohan 

Pago 38 of Judicial Proceedings, March 1910, Ghose's “Interview " that he and his friends Will 
ncs 295—398 be content with nothing less , and, indeed, nothing ' 

less would entirely free the judiciary from executive influence But that would amount to having 
two Governments in the same province 


* IV — General objection* to separation 

67 So far I have dealt with details But some of the most important considerations that 
tell against the complete separation of the executive and judicial agencies are of a general 
character The argument from “ prestige is dealt with in paragraph 17 of the memorial 
In his “Minute on the administration of justice in British India/* Sir James Pitz James 
Stephen (himself a lawyer of | distinction and an English Judge) wrote as follows — 

- “ We must first of all ask — what is the object in view ? And to this the answer is, to 

obtain as good a system for the administration of justice as is consistent with the mamtenam e 
of British power in India This condition is indispensably necessary to the maintenance of 
any regular system at all for the administration of justice, or for any other form of good 
Government 

“ It seems to me that the first principle which must be home in mind is that the 
maintenance of the position of the District Officers is absolutely essential to the maintenance 
of British rule in India, and that any diminution m their influence and- authority over the 
natives would be dearly purchased even by an improvement in the administration of justice 
Within their own limits, and as regards the population of their own district, the District 
Officeis are the Government, and they ought, I think, to continue so We must have all over 
the country real and effective Governors, and no application of the principle of division of labour 
ought, in my opinion, to he even taken into consideration which would not leave ‘in the hands 
of the District Officers such an amount of powers as will lead the people at large to regard them 
as, in a general sense, their rulers and Governors 

“ If their whole judicial power were \ taken from them and confided in purely Judicial 
Officers, nothing would he left in their hands except miscellaneous executive functions 
The exercise of criminal jurisdiction is, both in theory and fact, the most distinctive and 
most easily and generally recognised mark of sovereign power.^ All the world over the man 
who can punish is the ruler* Put this prerogative exclusively into the hands of a purely 
Judicial Officer, who has no[other relations at all to the people, and who passes his whole life 
in a court, and I can well believe that the result would be to break down m their minds 
the veiy notion of any sort of personal rule or authority on the part of the Magistrates 

“I do not think that, situated as we are, the law can ever be earned out effectually, except 
in one of two ways, jtia , either by the strong personal influence of Magistrates mown to, 
and mixing with, the people, or by an enormously increased military force In a few words, 
the administration of criminal justice is an indispensable condition of all government, and 
the means by which it is in the last resort earned on But the District Officers are the local 
governors ox the country Also it is necessary that the District Officers should have personal 
> aud friendly relations with the people But this, under the circumstances of Bntish India, 
can be seetbred only by investing them with miscellaneous executive functions Therefore it 
is necessaty, upon the 'whole, that the District Officers should both administer criminal 
justice and discharge misc eUaneous executive functions 99 

68 All this has my heartiest concurrence The power to punish wrongdoing is, to the 
native mind, an essential attribute of the hakim or ruler I (have seen it argued that, 
because a Commisiioner enjoys prestige, although possessing no criminal powers, therefore a 
Collector's prestige would not be injured if he were deprived of those powers But a Commis- 
sioner derives his prestige from the fact that he is a picked Collector who is set over other 
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Collectors His own piestige depends upon that of the Collectors whom he controls Moreover, 
he is an abstract dignitary, far removed above all contact with the people The peasant 
will admit that the Commissioner is a higher official than the Collector But it is the 
Tatter, not the former, that he legal ds as his hakim, his personal rulm, with whom he is 
concerned, and whose poweis affect his daily lite 

69 That is my own personal opinion But the papers from all Provinces teen with the 

expiession of the same opinion, and the native 
opmion m the United Provinces to which I have 
referred m paragiaph 33 above hugely turns 
upon this point It is briefly summarised m para- 
graph 8 of the letter from Sir A P MacDonnell, who notes that there is “on the part of the 
native community a geneial appiehension of change, and a feeling that it would be a dangerous 
experiment to weaken the poweia of the District Magistrate ” The geneial opmion is fauly 
expresbed by the Oudh Taluqdar, himself in favour of paitial separation, who writes (page 
83) — “the Deputy Commissioner oi Collector deprived of all magisteiial poweis will be uttle 
better than f nobody * ” Nor is the opinion less uncompromising as to the effect of deprivation 
o£ magisterial poweis upon the prestige and authority of the Tahsildais “ Then influence will 
be like that of a kanungo, and friction will ensue at tahsils ” “ Even the influence of a 

Tahsildar will not remain over the publie " It must be remembered that the proposal is 
to withdraw powers which have long been and aae at piesent enjoyed 'With leferenoe to 
this pioposal, Mr Evans, the wisest and most experienced officer m the United Provinces, 
writes — 

“No one who is cognizant of the position of the District Magistrate m the eyes of the 
native population, and of the feelings with which lhey regard that officer, could view without 
the gravest apprehension the enunciation by Government of the doctrine that that officer 
cannot be trusted to deal with criminal charges against an offender m his distuct, because it is 
feared that his judgment may possibly be so fai warped by the sense of hus executive respon- 
sibilities as to render him unable to deal with such cases as an honest and upright Judge , or, 
agam, that he cannot be trusted to control the Magistrates subordinate to him without 
prejudice and without legard to justice to the offender Disguise the proposal as we may 
(even if this be not an accuiate representation of the grounds on which it is based) , that 
is the view which will be taken of such a policy by the natives of this countiy, accustomed as 
they have been for generations to regard the executive head of the .district as the source 
to which they must look for the remedy of their wrongs Whether, then we look to the 
effect on the minds of the law-abiding or the law-breaking portion of the community, the 
effect would be disastrous " 


See further pages 20, 43, 64 — 6, 78, 88, 104, 140, 
14i3, 144, 177, 224 of the United Provinces papers 
as regards both District Magistrate and Tahsildar 


70 Nor need we rely upon opinion merely Some ten or twelve yeais ago, the Madras 
Government not only lelieved their Tahsildars of ciimmal duties (which is Very advisable), but 
also deprived them of criminal powers The lesnlt of the experiment is discussed in paragraphs 14 
to 17 of the Madias letter, which should be lead, together with Mr Justice Benson's lemaiks 
on the subject at page 22- and Hon'ble Mi Thomson's at page 26 of the Madras papers It 
was disastrous to the prestige, and therefore to the efficiency, of the Tahsildars, and to the 
conduct of both executive and judicial work But there is another result, which is not 
mentioned in the papers, but which I know to be a fact, and which illustrates m the 
most forcible manner the light in which the people regard the question Since the 
tahsildars have been deprived of their criminal powers— and it must be remembeied that these 
powers were always very limited — the people have nicknamed them 6 water-snakes/ because 

_ , , , watei-snakes* have no fangs and no poison, and 

That is, fres wa er ir*»*wo*l therefore no power of making themselves respected 

It will be an evil day for our rule in India, if ever 
fangless Collectors become the subjects of similar pleasantries We have to govern India 
with hands that are strong, and we must lecogmse that that strength will occasionally 
be misused The remedy is, not to destroy or curtail it, but to control it more efficiently. 

71 But there are other evils of a more concrete nature which will follow upon the separa- 
tion winch the memorialists advocate A purely judicial service, whose members pass their 
lives upon the Bench, is eminently unsmted to the administration of criminal justice under 
the special conditions which I have already described as obtaining in India They see 
only one side of the people, and that the worst , they view them with the eyes of a Bolice 
Magistrate, and they are without that bioaderand more intimate knowledge of them and 
of their ways which is acquired by an executive officer who is constantly coming in contact 
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with them m all sorts of relations, and which is of the utmost importance m juc 
value of evidence and in sifting out the true from the false The man who 


■ing of the 
baows the 


people best makes the best Magistrate The criminal law of India is codified m a simple form; 
and, as Sir A Trevor wrote in 1900 - “JFor nme-tenths of the judicial work to be done m 

India, a man who to a fair amount of common sense 
*& a knowledge of the Indian’ 

CodeB and the widest possible knowledge of the 
customs, character, end habits of thought of the people with whom he has to deal, mdludin^ the 
pdhpe of the district, is better qualified than the most highly trained lawyer, taught to* have no 
eyes os. ears* for anything but the evidence which the parties choose to tender" A separate 
semee-inevitably tends to become narrow and technical, to be the slave of its legal maxims 
238 -fi D. 
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The Police Commission write (paragraph 124) 
t( Ihe intention of the law is also defeated when 
the Magistrate assumes what he imagines to he a 
judicial attitude and never looks at a paper or 
takes any interest in the case until it comes before 
him in Court, and proceeds to dispose of it with 
ugard only to what is pat before him by the 
pintles, without any effort to do what more he can 
do to arrive at the truth A valuable check on 
police work and valuable powers. m criminal admuns- 


afcicm are thus lost 
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instead of the master, and to confine itself to adjudicating upon the evidence and aigu- 

ments which aie brought befoie it In the 
highei blanches of the judicial administration 
beginning with the Sessions Judge, this 
is less objoctionable, since they deal with 
serious cases only* m which a complete investi- 
gation has already been made by the committing 
Magistrate, and m which Counsel aie commonly 
employed But as I have alieady remarked, it is 
the duty of the Indian Magistrate to get at the 
truth, to see that the guilty do not escape, as well 
as that the innocent do not suffer, to act as Counsel both foi prosecution and foi defence 

11 The Chief Justice of Madras wntes of the officer with combined functions 
te His judicial duties aie necessarily nothing more than an episode in his day's work , 
his habit of mind is necessarily the habit of mind of an executive officer, the 
atmosphere of his court is the atmosphere of the office of a man whose work is executive and 
admimstiative >} On the other hand Mr Justice Benson, of the same couit, writes (t Under the 
piesent system the civilian though he has fiscal and executive duties, has also to discharge 
judicial duties from the beginning of his careei, and jb thus more likely to acquire a judicial 
habit of mind than if his work were wholly executive , and this habit of mind is of im- 
portance to the public, not only m the officer's discharge of his judicial work, but also m 
the disposal of his fiscal and executive duties, which, far more m India than m England, 
concern the daily mteiests and welfare of the people " I hold strongly that the executive 
habit of mind is as valuable to a judicial officei as the judicial habit of mind is to an 
executive officei , and that the best officer is he who combines both 

73 The memorial itself affords me a Istrikmg lllustiation of what I mean In para- 
Till not very long ago transfers of officers between 
the executive and judicial were not infrequent, to the 


iju 

great advantage of both branches There are prae 
tical difficulties which are lapidly leading to the 
discontinuance of the practice , out it is agreed by 
all that a man makes a better Judge for having 
been a Collector, and a better Collector for having 
been a Judge 
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Central India, the levenue officeis, who 


mean 

giaph 2r a ^Regulation of 1793 is quoted from 
(applying to Bengal only) which deprived revenue 
officers of civil judicial powers because it was 
obviously impropei that officers whose function 
it was to assess and collect the revenue should 
be empoweied to adjudicate upon revenue ques- 
tions Yet at the present day in Northern and 
form the executive agency of Government, are 


regarded, whethei in the exercise of their executive or of their judicial powers, as the bulwaak 
of the cultivator against the landlord and of the poor agamst the nch, and the whole tendency 
of lecent years has been to enlarge their jurisdiction at the expense of that of the independ- 
ent Civil Courts And the mam leason for this being so is, that the Bevenue Couit has not 
divested itself of its executive traditions, that it sits, nofc merely to adjudicate, but to 
inquire into the truth of claims , that it is less bound by technicalities than the Civil Courts, and 
that it acts, as counsel for both paaties The consequence is (in the Punjab, at any rate) that 
counsel aie hardly evei employed in Bevenue Courts, to the gieat advantage of the pockets 
of both parties, and with the result that real justice is far more effectively done 

74 But it is not merely the habit of mind and training of the District Magistiate that 
would be injuriously affected by the separation it would affect also his whole position in 
lelation to the working* of his district, and very gieatly dimmish his power of useful control 
I have briefly noticed the reasons agamst depriving the Magistrate and Collector of each of 
his present functions considered by itself But this is not the whole case, for the reasons, 
against their separation are still stronger, since it is their very combination in the same hands 
which it is so important to maintain As matters now stand, he is the impartial arbiter between 
all branches of the district admimstration , “ the connecting link," to ubo the words of 
the Police Commission, “ between the executive and the judicial functions of the administra- 
tion If he were depnved of either function, he would cease to exercise a moderating and 
beneficial influence upon both , and it is eminently inexpedient that his great power and 
influence should be thrown into either the one scale or the other If he weie depnved of his 
magisterial functions and responsibilities, while retaining the control of the police, he would 
become a mere prosecuting officer, he would become identified with the police, instead of 

controlling them, and would inevitably bring to 
his police work (as Mr Justice Candy points out) 
“ too much of the instincts and piedilections of 
the policeman " On the other hand, if he were 
a mere Magistrate with no police powers, the 
they at present derive from the fact that the 


See the case powei fully stated by Sn A P 
MaoDonnell, who goes so far as to apprehend that 
the Collector might end in being “ overridden by bis 
police " (paragraph 11 of United Provinces letter ) 
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police would lose that support which 


District Migi^toate is at their head, and which is so essential to their efficient working , for 
officer aftei^cffii©6r speaks- ef the friction which not unfrequently exists between the police 
and the Magistracy, aid of^flioundue^ tendency of some Magistrates to reject police evidence 
as such, to ef assume a hostile attitude towards the police, to deny them a fair hearing, and 

Pdlue Commission Raport, paragraph 125 £ \ e diverted from the endeavour to ascertain 

* the truth by a prejudice agamst them 99 In the 

one case we should have the Collector criticising the Courts, and attributing the criminal 
state of his district to their slackness , m the other he would lay it at the door of the District 
Superintendent of Police and hiB subordinates — a position .which the Police Commission 
describe as ee intolerably dangeious 99 (paragraph 121) 
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75 The division of powei between a Judge with no intei est in repressing dime and a 
Collector with no power to do so, would be fatal It is unity of responsibility and unity of control 
which is 1 equaled and understood " m an onental country where long tradition points to the 
concentiation rather than the distribution of authonty JJ (see paiagraph 11 of the Madras 
lettei, the whole of which is worth leading) As Mi Batty, now Judge of the Bombay 
High Court, says at page 62 of the Bombay papers, a meiely judicial officei "has not 
open to him either the souices of mfoimation or the means of checking irregularities with 
promptitude which are at the command of the Magistrate of a District , and it is difficult to 
conceive how an official without executive control over all local departments could possess the 
opportunities and influence for good of which the chief levenue tod magisterial authonty 
can avail himself m preventing injustice in the prelimmanes tp judicial pioceedings *” Specific 
illustrations of the importance of unity of conti ol and combination of powers are not absent 
fiom the papers To take Madras only, Mi Bradley gives, at pages 50 to 61 of the Madras 
papeis, five instances, all within his own expenence, in which the double powers weie required 
Mr Nicholson, at page 48, gives an instance which I have known exactly paralleled among the 
masterful Jats of the Southern Punjab , except that the Distiict Magistrate himself went 
to the spot and then and theie flogged the ringleaders for theft Mi Le T?anu (pages 29-80) 
given an instance m which a senous failure of justice in a case of unusual impoitance was 
threatened because in Madras the District Magistrate has less powei ovei his police than 
elsewhere, and averted by his control over his Suboidmate Magistrate Mr Hare tells us of a 
part of the Rajshahi district which "was in complete anarchy, and no European dare show* 
his face upon xt JJ because some noting cases had not been dealt with promptly (page 74, 
Bengal papers) But one need not go far for instances Eveiy Magistrate who has ever had to see 
the Muhanam through m a town in which the relations between Hindus and Muhammadans 
are strained, or who has had to keep older at one of the huge leligious gathenngs (melas) 
which are so common m India, knows well that he cannot afford to relinquish any portion of 
the powers which he possesses The fact is not without significance that during the gradual 
piocess by which, m piovmce after province, the judicial duties of a District Officei have been 
lightened, it has always been his civil and nevei his cinmnal juiischction that has been 
tiansf erred The necessity for his retaining the latter has always been taken as a matter of 
corns© The Government of Madras wiite, m paragraph 9 of then letter Ci Experience shows 
that, even in the most tranquil of Indian distncts, theie may he sudden outb leaks of disoider 
lequinng prompt and vigoious magisteual action That the Judge should hasten fiom the 
Bench to take this action is obviously impossible , and is probably not intended by the 
memorialists Equally impossible is it that the suppression of a dangerous disturbance 
should await an ordei delivered ex cathedra by the Judge, and ainved at aftei the leisurely 
methods appropriate to ordinary judicial inquiries In such cases what is wanted is piompt 
and vigorous action on the spot , and a strong man will take it, legally or illegally, and save 
his district fiom disorder It is our duty to take caie that m doing what it is right and 
ne jessary that he should do, he shall have the support of the law 


7 6 Again there is an inevitable tendency for such a separate service to set itself (uncon- 
sciously, perhaps) in opposition to the executive " Independence 99 is very apt to be so 
The M second case ” quoted on page 50 of the emphasised as to take the foim of antagonism, 
United Provinces papers ib an instance from another especially among the superior class of educated 
piovmoe, i _ natives The history of the old Calcutta Supreme 

bxzii [bbht on] Court affords a historical instance of this tendency 

(see page 16 of the Punjab papers) , and the preamble to Bombay Begulation III of 
1818, which made the Collector the District Magistrate also, recites that this was done "to 
prevent the collision of authorities, and to facilitate the admi nis tration of ciiminal and civil 
justice 99 Bengal furnishes the most stukmg illustration of this tendency , but it is by no means 
confined to that province I have seen it glowing m the Punjab (where separation is of recent 
date, and is still less complete than m the older provinces) within my own experience A 
separate J udicial Service tends to regard itself as the protector of the people against the oppres- 
sion of the executive, and is above all criticism, censure, or control, except that of a hiexaxchy 
of its own body The rema r k s of Sir John Woodbura in paragraphs 18 and 14 of the 

Bengal letter are forcible and weighty, and should be read, as they are too long to quote 

He writes "The abuse of judicial authority is infinitely more senous than the abuse 
of executive authonty There are two constant tendencies in the English race to which 
a constant appeal is made in all this correspondence The one is the habitual check 
of the exercise of the executive power \ the other is the habitual support of the exercise 

of the judicial power These are the natural tendencies of a self-governing co mmuni ty 

Abuse of executive power meets with instant reb uke and control , abuse of judicial 
authonty is corrected haltingly and with hesitation The remedy of the one is prompt and 
sustained , the remedy of the other is slow and reluctant In a country which is not self- 
governed, the substitution of judicial authonty fox executive anthonty may readily lead, 
under the influence of these tendencies, to an entire paralysis of admimstration 99 
In paragraph 16 of the same letter Sir J Woodbum writes "It is notonous that, even 
at present, the relations between the Judicial and the Executive authonties at the head-quarters 
station are often considerably strained in consequence of the disagreement of the authorities 
regarding official matters it is equally notonous that at most subdivisions the sub divisional 
officers and the munsiffs are scarcely on friendly or even on speaking terms, and that party- 
strife is thereby engendeied, to the detriment of official work 39 He lefers to the minute in 
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which Sir F Halliday (see page 132 of the Bengal papers) says the same And Mr 
Oldham, an old Bengal officer, gives his testimony to the same effect on page 114 of the 
Same papers 

76 A Even apart from any feeling of official hostility, the divorce of the judicial 
machmeiy fiom all responsibility for the cummal administration is a fertile souice of weak- 
ness m that admimstiation A Judge, as such, has no interest m the maintenance of older 
or the repression of cume I have known a weak Sessions Judge almost paralyse the 
criminal administration of a district I have known a weak Chief Justice do infinite mjuiy 
to the criminal admimstiation of a province I have had myself, as District Magistiate, 
to appeal— qmte uregnlaily, I believe — to the Chief Court to cancel an oidei of my Sessions 
Judge's, telling them plainly that unless they did so, I would not he responsible for the peace 
of my district Luckily, they did what I asked I would invite attention to a striking article 
m the Pioneer of 11th July 1902 which I put up below, and some of the figures from which 
I abstaaet as follows — 


— 

1867 

1880 

1900 

Punjab 

1 

i 


Total nnmbei of offences 

49,000 

108,000 1 

180,000 

Total numbei of murders 

243 

398 

690 

Percentage of increase m murders— 


1 


(1) m frontier districts 

• • 

i 

• • 

86 

(2) m other districts 

••• 


118 

Persons tried, for robbery or daoolty M 

281 

406 

2,556 

Percentage convicted of persons tried — 




(1) foi murder 

84 

48 

40 

(2) for robbery oi daooity * 

60 

61 ! 

40 

(8) all classes of criminal trespass 

55 

49 

24 

(4) theft 

62 

76 

44* 

Percentage of sentences modified in appeal by Chief Coart f 

1* 

t 8 

18* 

Percentage of acquittals on appeal by Chief Court 

4 

| 10 

1 19 

Percentage acquittals m murder oases * „ 

4 

7 

14 

Peio&itage of persons sentenced to death whose sentences were 
modified by the Chief Couit 

*»• 

• * 

80 

Percentage of acquittals on appeal hy District Magistrates ♦. 

20 

27 

24 


* For 1899 


I behave that the results which these figures indicate are due in part to the gradual separa- 
^ funcfaons in the Punjab, and to the notorious and lamentable 

of SjrCharles Roe, for many years the Senior Judge of the Chief Couit, in criminal 
k^ir 0 ^ 8 jwtoud appointments are becoming more and more frequently held 

to expect from them any sympathy with the execute side of the 
Mmunstrabon Division of labour is good so long as cooperation is assured- but if it 
leads to antagonism it is destructive of aU good government 

a JJi, if such results follow when the separation extends only to the superior officers 
5® mt^smed a hundredfold if the separation is cami down to tKw W S ' 
^“^toaoqmt A mason can &ways be found (quite fiSfgtli 
k^S’T’ “U* 18 80 *Sw«dt not to accept the conclusion of the 

T 1 tt* wlt3Qe8Bes *> practically no appeal from a 

while tmder the serrate system, revision and appeal will afford the only opportunity 
^^ge wiU safeg^d the interests of S7J23KS 
to iflazv an Jiffd™/? 0 conce ^ of his that the guilty should not escape The temptation 
« ?? indifferent, or a corrupt Native Magistrate to acquit when he ought to Convict 

separate system it will be enormous Apart from acquittal tbe 

ShSh 4 ^ 7 ?J! k ® f towarda inadequate sentences, and the tendency 

« one which can never be effectively checked by appellate Courts As Mr Rose of the 



45 


227 


United Piovmces Boaid of Revenue says cc It is the feeble Magistrate, who shirks responsi- 
bility, and who will nevei convict or commit unless theie is absolutely overwhelming evidence 
agamst the accused, whose decisions are least mteifeied with when they come before highei 
authonty In suboidmation to the District Judge and fieed fiom the contiol of the 
District lyiagistiate, he would he subject to no lestiamt, and would pi ob ably be congratulated 
upon the successful lesults displayed by htS statistical xeturns 93 So, again, Su John Woodbuin 
writes (paragiaph 6 of Bengal lettei) “IP the Subordinate Magistrates aie allowed absolute 
fieedom whethei they will enfoice the cuminal law oi not it is a mattei of experience that they 
will not do so accoidmg to the standaid wh'ch English expeuence demands for the admmistia- 
tion of justice Even as matteis stand it is the delibeiate statement in the papeis of one of 
the best and most cautious Magistiates in the piovmce, that it is all but impossible to get a 
conviction in Bengal for a luh man foi any off t nee whatever 33 

78 It must not be foigotten that an elahoiate system of levision and appeal exists in 
India with which there is absolutely nothing to tonespond m England Foi eight annas an 
appeal can be lodged agamst almost any oidei of a Magistiate, while the power of revision 
enjoyed by the highei Couits is unlimited and is finely invoked and exeicised The control 
jexeicised by the High Couits is descubed by Sn Eitzjames Stephen in a passage quoted in 
paragiaph 3 of the Bombay letter, where he faiys that they “have a powei of geneial sup u - 
intend mce and inspection over the mferioi couits which is possessed by no authonty m England 
over any court whatever 33 In addition to all this, the Indian law provides special safeguards 
agamst the occuiience of such abuses as the memorialists allege which have been added to 

See paragraph 17 of Mr Hewefct's note and ^lengthened at successive revisions of the 

Dsnzxl I[bbet.son] Cummal Pio^eduie Code Undei such a system 

that subordination of the executive powers to judicial contiol which is essential to oui system, 
need not involve the separation of the two functions 

79 But, apart fiom the admmistiative danger, theie is a still moie senous political dangei 
X would invite special attention to an admirable minute by Sir Alfied Lyall which wiLL be 
found at page 157 of Pioceedmgs Nos 188 — 2-23, October lo-88 He wiites as follows — 

The control which the Couits can exercise ovei the ordinary pioceedmgs of executive 
officeis is veiy stimgent They can deteimme absolutely the line of demai cation b tween 
executive and judicial prov nces , they can sit m judgment ovei eveiy official act , they can not 
only declaie it peiveise, eiioneous, oi void, hut they can heavily punish any olhcei who miy 
tiansgress the limits they miy have laid down It is true that public servants of a eeitain class, 
when accused as such of offen es, cannot be pios 3 ^ut a d ciimunlly without piev mu function of 
the Government, hut this hairier is a weak one, easily foiced by a stiong pi ima faeie chaige ,, 
and an officer is liable undei the civil law to any extent ° 


* e In England this prnciple of the umveisal subjection of all officials to the oidmny 
law has always been the most admi able safeguird of the public lib*itic* But England l* a 
compact nationality with i ^presentat 1 ve inst tutions, anl with a Legislature whose laws can not 
I believe, be questioned by the Courts, and m England itself theie aie no fundamental diffid- 
ences of race or politics tbit nrght aff ict the l el it ions between the judicial and the executive 
authorities Whether the system would continue to succeed in fi eland, if the Judges were 
mainly Irish, has not yet been seen But no other Euiopean Government has ventured to 
submit all its acts and orders to the jurisdiction of the oidinary couits 33 

n He points out that hitherto our system has workad fauly well foi two reasons 
firstly, because all the superior judicial offices have been m English hands, and secondly 
because “ the judicial and executive offices have been fieely mt«i Jimgeable within a do e 
°® lv 3- ce ^ At the pi esent moment ncithd of tli a s3 conditions exists The proportion 
ox the higher judicial offices which is held by natives is already considerable and tends 
constantly to mciease, sip.ee natives (undei pioper control) aie better suited for judicnl than foi 
executive duties The Subordinate Magistiacy is, of course, almost wholly manned by mtives 
Ihe separation of judicial fiom executive office has aheady made considerable progress aud 
it is now pioposed to make it complete Sir Alfied Lyall points out that the separation 
will of itself strengthen the e spilt de corps and identity of sentiment among Judges of 
every degree , it trams them upon one line , and where, as m India, a strong bnxe&ucia- 
X G '°^ r T e ? t ? e< l llalI y P oweiftJ judicial body stand as it might be said, facing each 
other, the tendency of the two separate sei vices will be moie oi lees ti dra,w off into opposite 
camps Th s is tine, even where both camps aie filled by English officer! If natives 
should become decidedly predominant m the judicial bianch (Sir Alfied Lyall contmu-s), 
I think they will some day become more poweiful as Judges, and l*ss undei control than 
as revenue officers, and m miscelUneous executive appointments , more likely to be influenced 
+v n7 ? 0puUr m °vement, and more pione to take up, in legard to the executive 

authority, an attitude that may under certain cucumstanoes be highly inconvenient 33 


80 There will be unjust Judges as well as unjust executive officeis, and as often, for both 
classes are human, there is a judicial bias, as well as an executive bias, which is by no means 
unknown in India And the danger of an abuse of judicial powei is faa greatei than the 
danger of an abuse of executive power, foi it is infinitely more difficult either to control or 
to remedy the formei than the latter In times of peace we Can carry on after a fashion under 
a most any system But some day we may be put to the test, when our armies aie engaged in 
, defence of oui fiontiei, and we need aU the stiength that we can get in oui internal 
Mahons a ' xa * l0n At 8ucl1 a tuae i District Officers will be woith to us many bat- 


App ±IV. 
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81 Sir John Strachey, one of the most capable of Indian admmistiatois, writes (India, 
page 287, 2nd edition) — 

« We often bear demands foi the moie complete separation of executive and judicial funo'ioiiB ni India, 
but they are demands tue^A on the asaamption that because this is good for England it is good tor India also 
Theie oould be no greatei eiroi The fiist necessity of good administration in India la that it should be stiong 
and it cannot be stiong without the concentiation of authontv In the eveiv da\ m omal administration there 
is no office so important as that of the Magistrate and Colleolor He is one of ihe mainstrays of oui dominion, 
and few steps ootddhe taken in India which would be more mischievous and dangerous than to derive him of 
tho e powers which alone enable him to maintain his position as the local representative of Government 

S2- Let ns turn to the opposition Mr Ranade was a Native Judge of the Bombay High 
Court, a leader of the Congress paaty, and a Mahiatta Biahmm, closely connected with the 
Poona set, who was at one time, I believe suspected of active disloyalty He was a strong 
advocate of partial sepaiation Yet at pages 82-88 of the Bombay papers he wntes 
as follows — 

tf The District Magistiate discharges the useful function of acting as the common link between 
the Government and the people He repiesents the wants and needs of his distnct and m many cases he takes 
a pn.de m his woik He acts as an adviser and examplar to the ^ung Magistrates and controls the 
Police and the different departmental agencies He superintends the work of education, medical relief, vaccina- 
tion, pusons, the Local, Munid] al and other bodies, nngalion, public woiks, salutation, survev and settlement, 
and a thousand other functions associated with Government The Subordinate Magistracy has not to discharge 
these duties, at least to the same extent In the case, theiefore, of the Distiict Magistiate there aie good 
reasons to think that not only the abuse of power is less to be appiehended but also the advantage of his com- 
bining ail the functions of Government aie decidedly so great as to outweigh the chance of abuse of his power ” 

68 The fact is that, to the masses many of whom die without evei having 6een a soldier, 
our Collectors of district wire the Government Sir Antony MacBonell, writes as follow s 
(paiagiaph 16 of the United Piovinces letter) — 

ft Foi the piesent the success of all these measures, and the very existence of stab 1 © Government, depend 
on the maintenance of a strong executive authority, and juhlio opinion, as we'l as the conditions of things at 
piesent, demand that this stiong executive authority shall not be divoroed from judicial powei This au honly 
is returned as much foi the purpose of correcting the shortcomings of the untrus worthy suboidinate agencies 
we aie, ihiough want of bettei, com] el ed to employ, as to suppress overt dime The exis once of such an 
authority is essential io the idea of government at present universally prevalent m these provinces , and ils 
removal would be misunderstood and might lead to chaos The Lieutenant-Govemoi looks equally wilh the 
dis mguished gentlemen who have memorialised the Secretary of State, to Ihe time when the judicial may 
be safely separated from the executive power m India, but, in his leaponsiVe opinion, that time has not yet 
come m the North-Western Provinces and Oudh.*’ 

It certainly has not come in Bengal 

84 Finally, there is the financial objection As I said thiee yeais ago, I think it is of 
Page 11 of notes in Judicial Proceedings, the utmost importance to remove our decision 

Mai oh 1S00, Nob 295—98 against the separation (if that is the decision at 

whuh we arrive) fiom the nairow basis of financial impracticability upon which it has been 
placed by two different Secretaries of State, and to rest it upon the broadei basis of administra- 
tive and political inexpediency So long as it rests upon the former, we shall periodically 
be called upon to examine suggestions (such as Mr Butt's scheme) for overcoming the 
difficulty, and shall always be liable to pressure on the ground that our financial position 
has or might be improved Already we are told by a grateful Press that, instead of reducing 
the salt tax, we should have spent our surplus rn improving the position of the educated classes 
And tlfat would be one of the most obvious lesults of the proposed separation 

85 At the same time, the financial aspect of the question cannot be disregarded We 
govern India “ on the cheap," and we must accept the resulting imperfections Pnmd facte 
any separation must involve additional expenditme Our Indian establishments are all 
short-handed , and to employ them to the best advantage some one person must be free to 
distribute the whole body of work according to the needs of the moment But the memorialists 
have presented us with a scheme elaborated by Mr Dutt, which is to effect thep: objects without 
involving any additional expenditure Mr Buttes proposals were condemned by Sir A P 
MacDonnell m lb93, but chiefly on administrative grounds He wrote — 

f Mr Duties scheme will not, however, stand examination, and it fails especially 
when he tones to deal with sub-divisions His proposals on this head would leally involve the 
destruction of the sub-divisional system This system now constitutes the framework of the 
admmistiation m Bengal, and the Lieutenant-Governor, who haB had experience of provinces 
vheie theie are no subdivisions, or mere attempts m that direction, would strongly oppose 
any reconstruction which would weaken or imparl them m any degree " 

The scheme has now been examined by the Bengal Government in its financial 
aspect also (paragraphs 15 to 17 of their letter), and the results are summarised in paragraph 
10 of Mr Hewettf s note Tt involves an initial expenditure of 4 and a recurring annua l 
expenditure of 15 lakhs Other local Governments have shown how absolutely impossible 
it would be to adopt it in their provinces on administrative as well as on* financial grounds 
One obvious and very serious objection to it is that it doubles the area of all jurisdictions 
The distances which the people have to travel in order to attend upon officers and Courts 
aie already veiy great, and constitute one of the causes which render them unwil- 
ling to assist us in the piosecution of offenders, every increase in the size of a charge 
diminishes that most important element of efficiency — local knowledge j one of the weakest 
points m our administration is that our charges are aheady too large, and any proposal 
that tends to increase their size stands condemned from the administrative point of view 
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Complete separation which did not involve this result would mean in most eases doubling the 
ousting staff h ven if this weie financially possible, I agiee With Madias that "the muL eased 

expenditure would he moie wisely applied in reducing the excessive size of the division placed 

* Or ratler, letaimng nndimimshed C -K ai ^* & officer, lathei than m 

~ Tr doubling* the size of the division, and depriving 

Dbhzii, I[bbetsos] ^ ^ officeis of their poweis * 

(paragiaph 9, Madras letter) 


V — Conclusions 

S6 In addressing Secretary of State I would fiist explain the delay Our desire to have 
the opinion of the Police Commission would account foi part of it We might then briefly refei 
to the consideiation and mquny to which the question has been subjected on pievious occasions 
by Government of India, as set forth mpaiagiaphs 3 to 7 of Mr Luson's note of 6th Septembei 
lfc99, and especially to the mquny of 1884 Then I would examine the memorial on the 
geneial lines of paiagiaphs 88 to 40 above We might then lemaik somewhat as m the 
two opening paiagiaphs of His Excellency's note of Slst January 1900, and say that, although. 
Government of India have on various occasions considered the question of separation, yet 
they have not, at any late of recent years, officially consulted Local Governments about it, and 
that we are glad to have had this opportunity of subjecting it to an examination so complete, 
of giving an opinion upon it so mature, and of euppoitmg that opinion in such a mannei 
as may, we hope, set the question at rest, at any rate for some time to come We would then 
pio^eecl to examine the general question and to state our conclusions upon it on lines which 
will emeige fiom our discussion of these papers And I should be inclined to add as an 
appendix to the despatch, the substance of paiagiaphs 4, 5, 6, 8 and 9 of Mr Hewettfs note 
in this file, supplementing paiagiaph 9 from the English notes contributed by Sir A Eraser 

87 In dealing with the case I would omit (as I have omitted m this note) all reference 
to the Judicial functions of the Revenue Officer as such They hardly exist m Bengal, foi 
leasons which appear m paiagiaph 2 of the memorial, and the memonalists neglect both the 
revenue and the cml aspect of judicial functions, and concentrate their attention upon the 
cummal side The sepaiation of ievenue poweis finds no place in Mr Duttfs scheme, which 
the memorialists snppoit , and none of Mr Mano -Mohan Ghose's instances of abuse bear upon 
it There is an incidental lefeienee to revenue functions m the 4th line of paiagiaph 1, in the 
5th line of paragiaph 8, and m the quotation from Sir W Huntei in paiagiaph 11 of the 
memonal So fai as the Bengal mteiest is concerned with the revenue question, it is concerned 
with it m the form in which it ib stated as sub-head (vx) of paiagiaph 1 % — fc appeals fiom 
ievenue assessments are apt to be futile when they are heard by ievenue officeis 99 But the 
appeals in question are executive and not judicial appeals, so that the question heie raised has 
absolutely no bearing upon or connection with the combination of executive and judicial functions 
The question heie raised is quite a different one— namely, whether, the assessment of land ievenue 
should or should not he subject to the control of the Courts of Law. That is a distinct 
question which is being brought forward just now with ever-mexea^mg persistence, and with 
whith we shall doubtless have to deal piesently But m this case it is a pure red herring , and 
v e may decline to be diverted from the true scent As Sir A P Mac Donnell says, “ a pioposal 
which would certainly, if earned mto effeot, alter radically the chaiaeter of Butish lule, and 
might touch the solvency of the British Government m India, ought not to have been so lightly 
laised" (paragraphs of United Provinces letter) I have stated my view of the value of 
the Revenue Courts m paragiaph J78 of this note 

88 In the second clause of paragiaph 22 of his note Mr Hewett comments unfavouiably 
upon the piesent auangements for adjudication upon the status of land (as State or non-State) 
m Upper Buima If the law is really mterpieted as described m paragraph 11 of Mr Adam- 
sou’s opinion (page 19 of Burma papers) I have not a word to say foi it , and it might be 
altered so as to put an end to the ahsxud state of afians depicted by him But the case as 
between the Government and the claimant to hold his land as non-State is a separate matter 
Without a close study of the history of the existing piovisions of the regulation, and of the 
question generallv, it would be impossible to deal conclusively with it But my views, so fai as 
they have formed themselves, are briefly as follows Under the Regulation, the material 
differences between State and non-State land are two (1) that m the latter no heritable oi trans- 
feiable right can be acquired, so that thfe occupant is so far as the law goes, a life-tenant , and 
(2) that the former pays rent and the latter levenues Tins latter distinction, when acted upon 
at all, takes the form of lower rates (generally by 25 per cent) being assessed upon non-State 
them upon State land. But m the latei settlements there has been a tendency to make no 
distinction, but to assess both sorts of land at rates which are moderate revenue rates for 
non-State land 

89 The first of these two differences I have always regarded (speaking, as I say, fronq. 
mere impressions) as mistaken I do not see why at least a heritable light should not be 
given to the occupant of State land m Upper as much as in Lower Burma, and I have little 
doubt that the law will be altered in this dnection before very long, 

90 As for the second distinction, what a man claims when he claims that his land 
should Jbe glassed as nou- State, is that it should he assessable at privileged rktefc But that is 
a claim which has- always been excluded from the jurisdiction of the Civil Courts, and left 
to the final adjudication of Revenue officers m then executive capacity, though in some pxovj 
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inces, owing to the nntnbei and com r lexity of the claims, spe” 81 cotnmiwioBers have been 
appointed foi the purpose 

91 Some veais ago, when I was Secietary m the Revenue and Agiunltuial Department, 
we pressed stiongly upon the Buiroa Government the instance of getting the claims to non- 
State status disposed of speedily throughout the piovmce , and as a fact, I believe that most 
of the districts inwhuhtheia is a ieal distinction between State and non- State lands have 
already been settled, and the status determined In any ca°e the question is a complicated 
and difficult one, with which it is impossible to deal m connection with the present case , and 
which indeed, it would hardly be fan to ask Su Hugh Baines to take up until he has learned 


more about the province 

92 It will appear from what I have wiitten above tbat I am an uncompromising opponent 
of the separation of executive and 3 udicial functions I legard it not only as inexpedient, but 
as absolutely incompatible with efficient administration m India 1 would not yield an mch m 
the mat ter of principle But in the mattei of practice, and especially so far as the Dislut t 
Magishate is concerned, I would yield a good deal on grounds of practical administrative neces- 
Rity In his Minute which I Have alie&dy quoted in paiagiaph 57 Su James Stephen wiote — 
w Ifc will not of couifte be supposed that X mean to thiow doubt on the utility of dividing, 
as fai as possible, judicial and executive magistenal duties between different Magistrates The 
division between the Magistiates themselves of judicial and executive dv*ti&8 is one thing , the 
union of these powers in Magistiates as a class is quite anothei " The Collector of a Distm t 
is gnevously ovei weighted, and already he is the best ColLectoi who best knows which pait of 
hw woik to neglect, and when to neglect it, for it is impossible foi him to do it all at orue 
"When executive ard judicial duties come into conflict, it is the foimei that go to the wall , f( r 
the Distuct Of&cei feels that it is impossible to keep even the parties to an appeal, and still 
less aO 01 30 witnesses who have come 40 miles to his Court, waiting while he disposes of 
papers 

98 Thus however desnable it may be fiom some points of view that the Collector should 
take a substantial shaie of the magisterial woik oi his district, yet since that work can be 
done by otheis, while much of the executive woik must be done by him, it becomes, at any 
late in those provinces in which the admimstiation has reached its full development of 
complexity, of the utmost impoitance to relieve Collectors of judicial work as far as possible 
Mi Hewetfc shows how much has alieady been done m that dnection, and I believe I am 
right in saying that even since he wiote his note, the piocess of relief has advanced a stage 
m Assam, Burma, and the Cential Piovmces How far it will be possible to go at once m 
any given province will be a matter for consideration in consultation with Local Governments 
But X woull sugg'sfc tbs following as the ideal to be arrived at I would relieve Commit 
sioneis of all judicial functions except on the levenue side I would relieve all exeiuttve 
oSheis of civil judicial powers 1 would relieve Deputy Commissioners of "section 30 " cases, 
though I would .not deprive them of powers undei that section, wheie they alieady possess them, 
for leasons indicated at the end of paiagiaph 50 above While leaving to them both then 
original and appellate poweis, I would direct them to confine their exercise to the class of cases 
discussed m paiagiaph 48 I would lelieve Tahsildais of the gieater portion of their 
criminal woik, though they should retain then powers, and occasionally exeicxse them to show 
that th°y aie there X would considei, m consultation with Local Governments, the possibility 
pf amending sections 191 and 556 of the Crmunil Procedure Code as suggested by Me3siq 
Cbatterji and Ghose (paragiaph 50 above) I would foibid the practice discussed mparagiapk 
54 of this note. 


94 All this will mean the strengthening of the judicial staff, and will therefore cost money 
But the money will he well spent if it results (as it will result) in the increase of executive 
efficiency 

95 The memorialists apparently demand an immediate separation of executive fiom 
■judicial functions thioughout the whole of India But many of the stiongest advocates of 
separation recognise that in "the moie backwaid paits of the country such a separation 
would he inadvisable, and would exempt such parts from the sheme Otheis would go still 
further, and would confine the separation to paits of the country which aie sufficiently 
“ advanced " Foi instance, Ameer Ah, J (Calcutta), writes — 

" I do not for a moment advocate the separation of the two functions thioughout India, 
utteily regardless of the local conditions and necessities In my opinion there are many 
districts where a continuance of the old system is needed But I do not see why the separa- 
tion should not be effected m the advanced districts of Bengal, and m other parts of India, 
similarly situated," and Mi Dutt and Sir H. Cotton use similar language 

No’v/'Bhqmere admission that there aie backward parts of the country which are not yet 
npe for sepaiation involves the further admission that separation will weaken the administration 
As Madras points out in paragraph H of its letter, “ the practical question to Jbe con- 
sideied is this, whether, looking to the actual conditions of the country, the time has come 
when the maintenam e of a strong executive is no longer essential, and when the pieeeivation 
o o dei and the stability of the Government may be safely entrusted to the instinctive good 
sense of the people themselves The experience of this Government answeis this question with 
a decided negative The Pact Bntanmca is not, as the memoi i ilists appear to hold, self- 
existent, but is maintained largely by the unremitting exertions of the handful of Europeans 
whom it is now proposed to deprive of their magisterial powers Even in this presidency, 
which has been longest undei British rule and is one of the most orderly and peaceable in 
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India, subterranean explosive forces from time to tune produce sudden and starting events JJ 
And it proceeds; m this and the following paragraphs to give concrete instances of what it 
means 

95-A Now what is meant by “ advanced "? There are of course parts of India where the 
higher education is better provided for, the educated classes more numerous; and the spirit 
of independence which animates them stronger than in other parts But it is not the 
educated classes with which the criminal administration is chiefly concerned ; it is the 
masses of the people which form the material which we have to govern , and they are 
very much where they were when we first began to govern them Setting aside tracts 
inhabited by jungle folk and aboriginal tribes (who are, I may remark, as a general 

See, for instance, Mr OldWa graphic desonp- ^ x most md Orderly of 

tion of the state of affairs in Bergsl in paia- our subjects), the masses of the people are 
graph 6 of hia opinion at page 109 ot the Bengal very much on the same dead level throughout the 
papers whole of India, so far as “advancement " or 

Dexzil I[bbetsok] enlightenment is concerned If any pait of India 
could be regarded as more advanced than another, one would imagine it to be the Presidency 
Division of Bengal, which surrounds and includes the Bengali capital Yet the Bengal Gov- 
ernment tells us that €€ m the statistics of offlences against the public tranquillity — the 
class of crime in which the landholders principally come into notice — the Presidency Division 
bears regrettable pre-eminence " (paragiaph 10 of Bengal letter) And Mr Monro, speaking 
with unrivalled knowledge of the facts, shows iu an interesting examination of the question 
(pages 47, 48, Bengal papers) that “ these so called enlightened districts furnish nearly 
one-sixth of the cmmnal cases in Bengal, and that as vx 18 82-, so m 1898, the Distiict of the 
24-Parganahs, after 16 years of education, and a long term of Congress elevating influence, 
still returns fax and away the largest number of criminal cases m Bengal 99 So again Mi 
Oldham describes the southern portions of “ the great District of the 24-Pargannahs in which 
Calcutta stands 93 as “ the most lawless tract m Bengal, in which authontv can only be 
asserted by armed force, which too is frequently and openly resisted 93 (Bengal papers, page 
10b) 

Indeed, I believe that m some respects Bengal as a whole is the most criminal province 
in India In no other province, to the best of my knowledge, do the landowners habitually 
hire or even retain armed force for the settlement of civil Jdisputes In no other province does 
that most dastardly of all crimes exist, m which a gang of hired ruffians ravish a respect- 
able woman, not from lust, but m order to disgrace her family In no district off the fiontier 
are murders so common as they are m certain districts of Bengal On page 126 of the Bengal 
papers Mr Marmcbn gives a graphic picture of the state of crime m Bengal I agree 
with Sir Lewis Tapper (page 2, Punjab papers) that one of our weaknesses, even peihaps of om 
dangers, is the assumption that the changes which are superficially remarkable have really gone 
very deep 

98 It has been suggested that we might try the experiment of sepaiation m one or two 
selected districts of Bengal (including of course Daibhanga) , and let the results form an effective 
answer to its advocates But I do not think that we should be justified m taking action of the 
unwisdom of which we are convinced, merely with a view to show that it is unwise In the 
first place, the results of the experiment, however convincing to oui selves, would very probably 
fail to convince the opposite party , for it would be difficult to exhibit them in a form which 
could not be disputed In the second place if we agreed to an experiment in the mattei of 
separation, it would be difficult to refuse to try similar experiments in such matters as the 
suspension of the Arms Act, universal tnal by jury, and other similar demands of the Congress 
parly And in the third place (and this is, I think, the strongest objection of all) we should 
be sacrificing the best interests of the people m the districts m question, to the fads of a 
school which has little either of knowledge of or of sympathy with them I should dearly 
like to make over Bengal to the Bengalis for a few years, to govern after their own fashion 
But I think that considerations similar m natuie, though of course widely differing in degiee, 
forbid both the large and the small experiment 

97 The Punjab Government, in paragraph 18 of its letter, shows why a strong administra- 
tion is as necessary as ever I agree with that Government that u the time is one for strengthen- 
ing, not weakening, the executive 99 The schoolmaster (and what is more, the pleader) isabioad 
The respect for authority as such, which is on the whole traditional with the Indian people, is 
yearly diminishing , the English ideas of liberty and independence are yearly spreading more 
widely among a people whom we do not propose to allow to be free or independent , the habit 
of obedience which alone enables a handful of Englishmen to control the millions of India is 
weakening , the disposition to question orders instead of obeying them is strengthening, fostered 
by the principles which we ourselves and our English education instil into the minds of the 
people The spirit which prompts the present demand for separation is the very spirit which, 
as soon as it reaches the masses, will render a strong administration more than, ever a necessity $ 
and the “ advanced*” districts, in which that spint is strongest, are precisely those in which 
that spint is most likely to reach the masses, and to do so soonest 

- 98 I fear that some of the views which I have expressed, especially m the earlier 
paragraphs of this note, are such as would shock the legal conscience of a strenuous supporter of 
the English judicial system m its integrity I can imagine that, in the judgment of such a 
one, the fact that I held them might depnve my opinion m this matter of such weight as it 
would otherwise possess I can er en nnagipe that, taking them as typical of the views generally 
App XIV 
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held by Indian officials who exercise combined executive and judicial functions, he might find 
in them his strongest argument for immediate separation I can only say that I have recorded 
them with a f ull sense of responsibility , that they are based upon a long and somewhat varied 
experience of India^ inclu ding several years as the District Magistrate of one of the most 
criminal districts in the Punjab, where, under a succession of weak District Officers, crime had 
become rampant, and m winch I succeeded m reducing it to moderate dimensions , and 
that I believe that I may fairly claim some knowledge of the common people, who really matter 
most to us, and of their views and feelmgs, and a very genuine sympathy with and liking for 
them It is not always expedient to say all that one thinks , and in framing a despatch which 
will certainly be published, it would doubtless be wise to put some of my views — supposmg that 
they commend themselves to my colleagues — somewhat less bluntly than I have put them 
But m writing this note I have not hesitated to express my opinions plainly, 

DmziL I[bbbtson], — 1-8-08 

P S — Since wntmg the above, I have discovered certain memorials in favour of separa- 
tion which are not mentioned in the notes They are from — 

(I) The Murshidabad Association,^ 

) identical , 

(8) The Puruha Pleaders' Association , 

(4) The Hughly Bar Association ; 

(o) The Khulna District Court Pleaders' Association , 

(6) The Orissa Association, 

(7) The British Indian Association (Kan war Kumar Tagore) , 

(8) The Indian Association (Surendra Nath Banerjee) 

I do not wish to comment upon them But it is right that attention should be directed 
to their existence. 

Dbnzil I[BBprsor(]^— ^8^8-03, 
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Sir Thomas Raleigh has sent me the accompanying note upon the case of the separation 
of judicial and executive functions He had made great progiess with a note on the subject 
befoie he left India, and I urged him to finish it and let us have it, as his present views show 
the effect of five yeais ; expenence of Indian conditions upon the very different views which he 
held at first 

He veiy properly stipulated that, before making use of the note, I must obtain the 
permission of His Excellency, and the consent of the Hon/ble Mi Richards , and these have 
been readily accoided 

Sir Tbomas tells me that the short note which I have headed Appendix B is intended f 01 
me pei tonally He writes "it is a literary note, which may or may not interest you, but would 
piobably bore Council JJ I have ventuied to append it to the mam note, as it seems to me an 
mteiestmg contribution to the discussion 

My recollection is, that, by His Excellency's orders, a copy of tbe notes in tbe case has 
been sent to each Honourable Member If so, these should be similarly sent m continuation 

Dbnzil I[bbexsoe]j — 21-2-05 

Note by Sii Thomas Raleigh on the proposal to separate Judicial and Executive Functions 

When my honourable friend Su Denzil Ibbetson was in London, he asked me to write a 
note on this important question I do so with some hesitation, for my successor not I, has 
the light to advise m these matters But if my bonoui&ble friend Mr Rich aids does not 
object, and if His Excellency cares to have my opinion, I will give it for what it is worth 

2 We seem to be agreed in accepting the abstract principle of reparation Put in a 
practical foim, the doctrine amounts to this, that our judicial officers should be specially trained 
for then duties, and that, m peiformmg those duties, they should not be subject to any form 
of executive pressuie To this end it is no doubt necessary that there should be a certain 
separation of services How far the separation can be and ought to be carried is a question of 
methods and resources 

S Both the judiciary and the executive are concerned m the admimsbration of justice, 
and it is necessary at the outset to state clearly what are judicial and what aie executive 
functions “ Judicial functions " if we aie to use the phrase accurately, may bo briefly described 
Tho office of a judge is to hear evidence and arguments properly biought before him, to apply 
the law to the matter m hand, and to gn e a judgment based on the facts and the law He 
may not tiavel out of the record, nor is he allowed to import his own opinion of any peison or 
matter into the discussion In like manner, an appellate tribunal can look only at the record 
of evidence taken and judgment given m the Court below. 

4 In relation to courts of justice, the phrase "executive functions *’ includes the 
appointment and promotion of judges, the provision of court buildings and staff, and of such 
force as is required to secure obedience to decrees and orders Inspection and control, which 
occupy so important a place in our Indian system, are also executive duties, though they 
may be, and often are peiformed by a judge When, for example, we are asked to place all 
the subordinate magistrates m a district under the control of the sessions judge, the proposal 
involves a large addition to the executive duties which the sessions judge is to combine with 
his judicial work 

5 So far as civil justice is concerned, we have already effected a separation as complete 
as the natnie of things will permit As for the revenue Courts, I hardly think it necessary 
to mention them in addressing the Secretaiy of State They are so essential to our system of 
admnustiation that no practical person would even consider the question of disestablishing 
them Again, I do not see that any practical question auses m regard to the preventive 
powers of the District Magistrate These powers are given hv law to the executive, and no 
judicial officer possesses the kind of knowledge which would enable him to exercise them 
promptly and wisely The one outstanding question for consideration relates to the tnal of 
cummal eases Can we make and ought we to make an arrangement by which all such cases 
shall he brought before merely judicial officers ? Cau we withdraw, and is it safe to withdraw 
the criminal powers now exercised by District Magistrates and their executive subordinates ? 

6 That we can take this important step is shown, I think, in the scheme put forward by 
Mr Dutt The scheme may he wise or unwise, but it is at least intelligible, and I am not 
disposed to reject it merely on the ground of expense We have recognised the necessity of 
additional expenditure on education and police , if we are to do our duty to the people, justice 
may have to he added to the list 

7 At the same time, I think the Government of India would be ill-advised if they were 
to accept any symmetrical plan of separation and undertake to cany it out The tendenoy of all 
such plans is to withdraw the influence and control of the Executive, to assert the complete 
independence of the subordinate judiciary, and for this I think India is not yet npe It is 
admitted by Sir H Cotton and others that one incidental effect of the scheme would be to 
increase the proportion of natives of India employed in judicial work I have no desire to 

Ap^XlY, 
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disparage native nudges and magistrates In point of technical knowledge they often have the 
advantage of their European colleagues, and their standard of honesty is now almost every- 
where high Then faults are timidity and piociastmation, and these faults are coirec ted, not 
so much by the dilatory system of appeals as by the influence of the Head of the Distucfc The 
Chapra case shows bow that influence is abused, when the District Magistrate goes beyond his 
duty , but I do not think we can dispense with the advice and stimulus which some native 
magistrates require 

8 I think there are grave objections to the proposal to deprive District Magnates and 
Tahsildars of their criminal poweis My own observation convinces me that the possession oE 
such poweis is an element in their authority, and an element which, under present condition**, 
we cannot affoid to lose It may be that both District Magistrates and Tahsildais need to 
be re min ded of the limi ts within which their powers must be exercised "Wheie an executive 
officer has to take action against an individual, lie ought not unless in case of necessity to try 
that individual on a criminal charge 

0 There are indeed partial and local experiments in separation which may with advantage 
be tned I may refei, for example, to the " stationary magistrates ;; of Madias, as to whom we 
have some curiously conflicting evidence Mr Hoi sf all, a judge of great expeimce, thinks 
they have been an unqualified success , the executive authonties evidently think othd wise I 
asked Six Arundel Arundel about this, and gathered fiom him that the real objections to station- 
ary magistrates, are (1) that the tahsildar, 3 he is forbidden to try criminal cases, becomes a 
"water-snake," and the people cease to respect him, and (2) that the stationaiy native 
officei, doing only judicial work, " gives himself the airs of a little High Couit " and takes a 
truly judicial pleasure m giving decisions which embarassed the] executive These objections 
ought of course to be consideied, but I should expect to find that an officer doing only legal 
work would at least be a better criminal lawyer than the executive offioei who combines hw 
law with multifarious information about crops, water-supply, and stamps 

10 I have spoken of District Magistrates and tahsildars togethei, but I should like to add 
some remarks on the proposal under discussion as it affects the Indian Civil Service On the 
efficiency of that service our whole interests depend, and the meie fact that all civilians (with 
few exceptions, and those easily accounted for) are opposed to separation would almost decide 
me against it Consideiing how much ability is diafted into that service, and having regaid 
to the importance of a good understanding between the judiciary and the executive, I think it 
is good for India that civilians should be employed in both kinds of woik But the system 
can only he defended if the service aie able to show that they furnish a good judiciaiy — as 
good as we could obtain by any feasible scheme of selection and special training And if this 
demand is to be met, there are certain points at which the existing system may perhapB be 
strengthened 

11 My first suggestion is, that the pxactice of employing young men to try cases almost 
as soon as they come to India, may he reconsidered Every piovmce has its tales of the 
decisions of young assistants , but what is partly a joke to us may be a serious matter for those 
who axe tried by "boy judges There is an implied fallacy in the use of the phrase "petty 
cases " No case is really unimportant which involves taking a man from his family and 
sending him to prison It would surely be safer to keep a young mam m the executive line, 
where he can be guided and controlled, and his mistakes can be set right without the solemnity 
of an appeal If judicial poweis were given as the reward of proved knowledge and capacity, 
judicial woik would be more highly valued 

12- My second suggestion is that civilians who wish to qualify for judicial service should 
be encouiaged and enabled to obtain some legal training, and to pursue their studies m India 
or at home A young friend of name who went to India not long* ago, discovered a point of 
law m the case he was trying, and went to consult the Distiict and Sessions Judge The 
Judge smiled at his enthusiasm, and explained that he himself knew nothing of the matter, 
that no civilian was supposed to know any law , that the pleaders would tell him of any 
authoiities he ought to look at, and so forth I should like to send gentlemen of this way of 
thinking a circular somewhat on the model of Lord Kitchener's General Order on the tiauung 
of military officers If young men aspire to he judges surely they should be encouraged to 
read, and to make use or their leave by improving their knowledge at home 

18 My third suggestion is that the practice of placing men on the judicial side because 
they are not good at executive work may also be re-considered The practice exists indeed 
several Lieutenant-Governors have given me arguments in support of it One high authority 
told me that in revenue work, a man should have tact and discretion ; but a judge, he said, has 
only to sit on the Bench and look up the appropriate section m the Code. Mr P nnell has 
certainly done something to break down tins serene optimism An indiscreet judge works 
great mischief, his mistakes are made m public , and the " independence of the Bench Ji is 
invoked as soon as bis superiors offer to touch him 

Sit Denzil Ibbetson disclaimed the argument stated above, hut he put the case to me in 
this way "It is important/' he said, "to get good judges , it is still moie important to get 
good executive offi^ets 5 That may be, but I deprecate .appointments which lower the credit 
of the judicial branch * ' ' r \ 

^hat I really should like to see is a change pf sentiment about the courts of a province As 
things are now, if one were to tell a Lieutenant-Govefnor that his settlement officers are incom- 
petent, he would regard the statement as a giave Accusation against himself, But if one tells 



him that his courts of justice are unsatisfactory, he readily agrees, and does not seem to mind 
very much 

14j There is a further suggestion, embodied m a minute on the admunstiation of justice 
recoided by Sir J F Stephen in lb 7 2, that a certain numbei of Distuct and Sessions Judges 
should be appointed from the Bai I only suggest enquiry as to this, for the proposal piesents 
some obvious difficulties It affects promotion, and could only be adopted with caieful legard 
to subsisting interests Again, if judges aie taken fiom the ranks of the Vakeels, the Indian 
element m the judiciaiy may gam at the expense of the Euiopeau If on the othei hand 
English Barxisteis aie taken, there may be no steady supply of men to reckon, upon, for the 
English Lawyei gives himself by pieference to commercial business, and is often ignorant of 
Indian languages and customs But theie aie Englishmen with xnofussil piattice to whom 
the pay of a District Judge would be an attiactaon, and if the seivice were leavened with 
such men they would raise the standard of piofessional knowledge 

15 I have peihaps ventured rather fai afield m giving my views on the geneial 
question I now pioceed to deal with the case as piesentea m the p&peis now before 
Government 

The correspondence opens with a despatch from the Secretary of State, dated 3rd August 
1 c 89, giving cover to a memorial signed by ten gentlemen, seven of whom have held high judicial 
office Government must of couise attach gieat impoitance to the considered opinions of these 
anthonties, but a close examination of the memorial and accompanying papers makes it evident 
that they have appended their names to a document with which they are not m complete agree- 
ment The memorial itself is composed without due regard to accuracy and fairness , on this 
point it is enough to refer to the passage taken from the Despatch of the Court of Directors 
dated 24th December 1856, as set out in Mi Luson's note of 6th Septembei 1899 The 
memorial cites with approval the Congress Resolution of 1893 which descubes the present 
union of judicial and executive functions as “ fiaught with incalculable oppression to all 
classes of the community/' and in paragraph 13 it is submitted that “nothing shoit of complete 
separation can r-move the danger 33 It is intei estmg to compare these strong expressions 
with the caution obseived by some at least of the memouahsts when they are writing on their 
own account Sir Richaid Garth has used language as sweeping as any to he found m the 
mmioiial, but in this le&pect he stands alone Lord Hobhouse, after pronouncing generally in 
favoui of separation, goes on to remark that “ it is a very long way to descend to particuLiis 
and to say that the circumstances of the day not only demand, but lender possible a frnthei 
extension of independent judiciary 33 Sir Richaid Couch testifies that m his time the executive 
w eie m the habit of loyally accepting the decisions of legal tribunals On Mi Monomohun 
Ghose's asseition that within the last twenty years theie has been a change for the worse, 
Sk Richaid Couch is “unable to believe with Sir Richard Garth that the Government of India 
approves it and would be sorry to see it altered 33 Sit John Scott, whose opmion on any quest. on 
o£ judicial oigamsation is entitled to high respect, was one of those who signed the memorial, 
but that learned Judge, m addressing the Society of Arts m English and Indian Criminal Proce- 
dure (24th May 1900), admitted the foice of the objections which have been taken to a complete 
separation of f unctions in India, and gave it as his opmion that “such a separation? as fai as it 
is possible, is essential to good government 

16 The memorial is supported by a number of illustrative cases, collected by 
Mr Monomohun Ghose I have been though the Calcutta Law Reports for the period covered 
by these cases, and have ascertained that Mi Ghose is rather given to stating his own inferences 
and c onjectures, as if they were matter of fact , he also omits factB which ought in fairneso to 
have been stated To avoid embarajssmg my argument with details, I put up a supplementary 
note on the Bengal cases cited by Mr Monomohun Ghose and Mr Justice Madhub Ghose 
In addressing the Secretary of State we are entitled to point out that the cases sent with the 
memonal extend over 18 years, that where any act of grave injustice is chaiged the High 
Court or the local Government supplied the appropnate remedy , and that some of the acts 
complained of aie now rendered impossible by the amended Code of Criminal Procedure 
Taking them all together, I should submit that the cases do not warrant any general conclusion 
as to the administration of Justice m Bengal 

17 Without accepting the argument or the assertions of the memorial, the Government of 
India were of opinion that it gave an opportunity to re-consider and Te-state the views of Gov- 
ernment on a momentous question of administration Inquiries were addressed to local Govern- 
ments and to the High Court of Bengal, and the replies are now befoie Government The 
question has often been discussed before, and the replies are on familiar lines Local 
Governments deprecate the application of the abstract principle of separation, at the same tune 
they claim credit for having applied that principle to Civil Courts, and there is practically no 
difference of opmion as to the expediency of assigning Civil justice and the higher branches 
of Criminal Justice to purely Judicial officers Local Governments (with the exception of 
Sii H Cotton) are opposed to any interference with the powers now exercised by District 
Magistrates and on this point Sir J F Stephen's Minute is quoted as an authouUtive 
exposition of the true policy of Government 

18 The High Couits fmmsh weighty opinions in favour of separation, hut unfor- 
tunately they are opinions and nothing more there is a general unwillingness to condesj^nd to 
facts The Chief Justice of Bengal and the Chief Justice of Madias darkly intimate that they 
could a tale unfold, but they do not unfold it Mi Justice Madhub Ghose refeis to repoitea 
eases, ope of which (as shown in my supplementary note) is to the point The Chief J ustice 
pf Bombay gives a case m which a military office! made a mistake in adminisieimg plague 
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rales one doubts whether His Lordship can he senous Mr Justice Tyabji follows suit 
with moie plague cases The Registrar of the Calcutta High Couit is duected to say, in. 
effect, that the Judges know of cases of abuse, hut do not feel justified m employing a cleik to 
look them out This, I respectfully suggest, is not a piopei answei foi a High Couit to make 
If the advocates of complete separation aio right, cases of hardship must often oecui, and the 
Judges should spare no pams to furnish Government with the materials foi a pioper decision 

19 I do not propose to comment in detail on the cases sent up from Provinces other than 
Bengal, because I agree generally with what the Hon*ble Mr Hewett has wntten m hiR 
Secretarial note Two observations may he made on the papeis now befoie Government 

In the first place, assuming that cases of abuse have been brought to light, no attempt 
has been made to deteimine what proportion these cases bear to the total volume of judicial 
woik No system is perfect I could from my own experience furnish a few cases m which 
English Judges or Magistiates have shewn undue eagerness to convict , but I do not piesent 
these occasional failures as samples of English justice 

In the second place, no attempt is made to compare the working of our present system 
•with the piobable working of a system of complete separation Depuve the Distuct Magistrate 
of hife judicial poweis and he will still be the head of the district, a peiaon to wiiom Deputy 
Magi strafes and otheis will readily defer I have been going through some of the cases 
which came before the Government of India duung my time in Council, — the Chapia case, the 
Jherna Collieiy case, etc , — and I cannot find one in which the head of a district was charged 
with abuse of his Judicial authority The real dangei lies m *he indiscreet or ovei zealous use 
of Executive poweis, and this can onlj be prevented by good training and fum discipline 

20 Theie are many practical leforms which I should like to see earned out, m the inter ost 
of our judicial seivice But I feel that by accepting this plank in the Congiess platfoim the 
Government of India would hamper their own powei foi good, and that the benefits to be 
expected fiom the course proposed are any*h'ng but certain 

T B[axaiibH] J < — 25-1-05 


Note on the Bengal Case* cited in support of the proposal to separate Judicial and 

Executive Functions in India 


Mr Monomohan Ghose’s cases 

I A Distuct Magistrate prosecuted a Babu, who had opposed him at the Municipal Board, 
on a vanety of groundless charges The Sessions Judge was prepared to transfer the case 
to the High Court, and the proceedings were dropped Sn It Temple reduced the Distuct 
Magistrate to the Tank of a Joint Magistrate, and fc debarred him fiom ever being m executive 
charge of a district The Distuct Magistrate was u transferred to the judicial branch of the 
service, and w is for many years a District Judge ” This beats out what I say in my note as 
to putting the failures of the executive into judicial positions 

II The manager of a tea-garden and his assistant tried to prevent some villagers fiom 
electing a bund , the assistant fired on the crowd and wounded several men The manager 
and his assistant were convicted and fined The District Magistrate directed the villageis 
to be prosecuted for perjury, noting and nuisance Ultimately the High Court added two 
months* imprisonment to the fines inflicted on the Europeans, and released the villagers 
Justice was apparently done in this case , but Sir Charles Elliott, who neither disputes” nor 
disproves the facts as stated above, thinks it enough to say that the District Magistrate was 
guilty of a “ technical irregularity ” in transferring the case from the Deputy Magistrate 
to the Joint Magistrate 

III A case was transferred by the High Court because the District Magistrate had 
written to a Deputy Magistrate, vntually directing him to give the maximum sentence allowed 
by the Code 

TV The Murshidabad Fishery Case I cannot check this, if the facts were as stated, 
the case resembles the recent case of Mr Maguire Why was no application made to the 
Local Government ? 

V No information as to this, except from Mr Ghose himself, who was Counsel for the 
accused 

VI The High Court transferred certain cases, because the District Magistrate, who 
would have tried them in the ordinary course, had taken an active pait m the prosecution 
Mr*. Ghose, who was Counsel m these cases, says Jthat the District Magistrate opposed the 
transfer, <otu the ground that his prestige would suffer This fact, i± it be a fact, is not 
mentioned m the judgment of the High Court, which I have seen 

VII There is no no VTI in the papers 

VIII A District Magistrate is Said to have found fault with a Deputy Magistrate for 
passing light sentences The complaint may have been well founded it is well known that 
Hmau Magistrates are often unwilling to punish. 

IX A dispute about land between a Zemindar and some Muhammadans The District 
, Magistrate wished the Zemindar to sell, and, on his refusing to do so, made an older reviving 
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prosecution which, the Muhammadans had instituted, The order \7as quashed by the High 
Court, the Legal Remembrancer assenting Mr Ghose says the Legal Remembrancer wished 
to avoid a gieat public scandal, but this appears to be merely conjecture 

X Tbe Maldah Enbankment Case The District Magistrate made an injudicious use of 
his summary poweis, and the High Couxt, while attributing his action to aeal for the public 
good, set aside the convictions A District Magistrate cannot try such a case himself under 
the amended Code 

XI The d^d body of a tahsildai was found in a tank near a factory An inquiry 
was held by the Sub-Dmsional Magistiate who made a report The District Magistrate 
refused to produoe this report in judicial proceedings Mr Ghose hints that the whole affair 
waff suspicious The High Court on the other hand held that the District Magistrate was 
not bound to produce the report, and Maikby, 3 , said that the District Magistrate had acted 
with perfect propriety 

XII and XIII In a dispute about land, the District Magistrate took the side of the 
European claimants, and tried to put them into possession by the aid of his police This is 
admitted to he a bad case , it falls into the same category with the Murshidabad Fishery and 
Mi Maguire's Colliery Thi ee such cases in a quarter of a centtuy, aie three too many 

XIV A police officer of one year's standing shot a pet deei, and started an absuid prose- 
cution, first against the owner of the deer, and then against his aunt, for failing to take 
proper care of a dangerous animal The District Superintendent of Police and the District 
Magistrate supported their subordinate All three were punished by the Lieutenant- 
Governor 

XV A District Magistrate determined to bring a local fair under his own control and to 
prevent people from going to a aval fan He instituted groundless prosecutions, which were 
set aside by the High Court The Lieutenant-Go veiuor took action against the Distuct 
Magistrate and his subordinates but the punishment was haadly adequate, and the Government 
of India leducod it 

XVI A prosecution, impioperly instituted, was sat aside by the High Court These 
cases of unreasonable prosecution aie not m point A District Magistrate could piosecute, 
even if his judicial powers weie taken away 

XVII A sub-divisional officer locked up two zammdars until they agreed to settle a 
dispute, and to pay a certain sum to Lady Duffenn's Fund if they left the station without 
permission The High Court held that the signatures of the zammdars were obtained by 
intimidation Sir Charles Elliot took no action, holding as he says himself that his officer had 
acted " in an extra-legal rather than a legal manner ** 

XVIII A zammdar was guilty of a drunken fieak, and was let off with a fine I do not 
know what, if anything, this case is intended to piove 

XIX This is a long story of a quarrel between a District Magistrate and a Raja about a 
dram The District Magistrate and his Assistant showed a great want of courtesy and discre- 
tion, and even Sir Chades Elliott says that the Distiict Magistiate “ ceitainly pushed the 
theory of his nght to control the proceedings of his Subordinate Magistrate to an excessive 
length " The case was taken np by Loid Stanley of Alderly (House of Loids, 8th May 1893) 
and Lord Kimberley and Lord Cioss made speeches which are frequently leferred to in the 
papeis now before us 

XX A District Magistrate struck a man foi not bringing In™ a glass of milk A 
Deputy Magistrate [dismissed the man's complaint as “ trivial " and " manifestly false " 
although the District Magistrate was piepared to confess himself m the wrong Sii Charles 
Elliott says the Deputy Magistiate was suffering fiom biam trouble 


Mr Justice Chose 3 8 Cases • 

I Be J« Wilson. This was a case from the Santhal Parganas, hut as the Judges 
(Macpherson and Banerjee, 33 ) say they "make no reflection on the Sub-Dmsional Magis- 
trate's fairness and impartiality/' I do not quite understand what the case ib meant to prove 

II Girish Chunder Ghose A District Magistrate took an active part in putting down 

an unlawful assembly He then tried the accused himself, and founded his judgment partly 
on his own observation Trevelyan and Ranpmi, 33 , made no reflection on the Distiict 
Magistrate, but they very properly oidered the accused to be letned by some other Magistrate 
of the district 6 

III Dupeyren versus Driver A Magistrate made an illegal order for a man on bail to 

show himself daily The High Court said that, whether the Magistrate was in fact biassed or 
not the case should be transferred " 

IV Queen-Empress versus Sagal Sambo In this case six Manupmis and a Gurkha 
were convicted by the Sessions Judge of Silchai on charges of dacoity and murder. They were 
all acquitted by the High Court I suppose Mr Justice Ghose quotes this to show that 
Sessions Judges should be trained lawyers 

Resides the above, the learned Judge refers to the Chapia case, and the case of Mr 
Maguire. 

T R[amigh],’ -25-1-05 
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Note on the Division of Executive, legislative and Judicial Poweis 

In tie Gieek city state, the holders of powei weie closely scrutinised, and the Assembly 
or the Council was tenacious of its lights Controversy turned on the relations between the 
Assembly, the executive, and the Courts oiSlaw Aristotle was thus led to distinguish the 

] parts on functions of ( a State, (1) the deliberative, which discussed questions of policy 01 
egislation, (Si) that which is concerned with offices, and (8) that which is concerned with 
courts of justice 

TTua division of powers was worked out in practice in the Greek and Roman city state 
It was worked out too logically, for ancient lepublios could not provide themselves with a strong 
executive For this reason the Greek cities came under the mle of tyrants, and the Roman 
co mmo nwealth ultimately had to submit to a single mlei 

2 Under the Roman Empire, the powers pieviously divided weie concentiated in an 
individual Justinian, for example, is the supreme legislator — quod Pnncipi placuit leg is 
habet vtgorem He is also the final Couit of appeal, and his ltding, given by way of mandate 
oi rescript, is binding on all the courts of the Empire 

8 This fully developed monarchy was the model ou which the States of Modem Emope 
were formed In each of these States, England among the iest, the Ring claimed to contiol 
every branch of Government Biaeton applies the maxim, quod Pnncipi pi aeuit, to Henry III, 
and Mi Maitland gives leasons foi thinking that the qualifying passage which puts tho Law 
above the Ring is a Intel interpolation But even in Biacton's time, the English people weie 
beginning to work out a division of poweis It was thought light that the judges should be 
persons of learnin g, and that they should not be dictated to or mteifeied with by the Ring 
In a later age, James I wished to sit in Court and lay down the law, but Chief Justice Coke 
gave him no encouragement “ Though God " he said, “ hath endowed Youi Highness 
with gieat and singular abilities, yet the law is a pntioulai thing 33 

Again, it was thought that the Ring ought not to alter the law without the assent of the 
Baronage and the Commons, and in time the two houses of Parliament were able to insist 
that their assent should be freely given after fiee debate 

4 "When Montesquieu visited England, he found much to cuticise, but he noted with 
approval, on est iris libie ici, and he peiceived that the safeguards of liberty were two — the 
independence of the Comte of justice and the independence of Parliament Woiking on 
these materials, he gave a new piecision to the doctrine of division of poweis, and he laid down 
the lines on which the wiitten constitutions of many modern States have been framed 

5 The doctrine is both sound and useful, bat it is an abstract doctrine and in piactrce it 
lequiree modifiakon And diet, it is tolerably evident that the separation of poweis cannot 
be made complete As Bluntschh points out, complete sepaiation would mean nothing but 
the dismtegiation of the State, the cieation of thiee independent poweis instead of one Am] 
again, we must bear in mind that the essence of the doetnne lies m the sepaiation oi functions 
and that this does not necessarily involve sepaiation of persons In England, Montesquieu's 
pattern of libeity, the Lord Chancelloi is Judge, Mmistei of State, and membei of the Legis- 
lator, and this arrangement, so fai from being a meie anomaly, is attended by great 
advantages, so long as the Loid Chancellor takes care to keep his Judicial and his political 
functions apart 


T R[aIjEigh], — 23-1-05 
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No, 7 427- A , dated the 28th November 1908 

Prom — F, *W Duke, Esq , I C.S % Officiating Chief Secretary to the Government 
of Bengal, 


To— The Secretary to the Government of India, Home Department 

I am dn eoted to acknowledge the receipt of Sir Herbert Rieley's letter No 411, dated 
Calcutta, the 517th March last, regarding the separation of judicial and executive functions iu 
India I am to say that the Lieutenant Governor has circulated the letter to a number of 
executive and judicial officers, to some public bodies and to some representative Tru man 
gentlemen I am to forward a copy of the replies whieh have been received I am to add 
that Sir Andrew Fraser took the opportunity of the Commissioners 1 Conference at Darjeeling 
m October to discuss the matter with the Commissioners of Divisions and Heads of Depart- 
ments in this province along with a number of Indian gentlemen both Hindu and Muhammadan 
several of whom represented what may be called the Congress view on the subject lam to 
submit the following observations on this most important question, 

2, In paragraph 8 of Sir Hebert Risley’s letter, inclosing an aoeount of the earlier 
history of this question, it is stated that the last leferenca to local Governments on the subject 
disclosed a preponderance of opinion, most marked on the part of executive officers and less 
certain ou the part of judicial officers, against the application of the abstract principle of 
separation, and m favour of maintaining the exi-tmg system without material alteration It 
is added m paragraph 4 of the letter that this prevented Lord Cuizon’s Government from 
dealing with the subject, but that the Governor-General in Council has now arrived at the 
conclusion that it is “desnable on general grounds that there should be more complete 
separation of judicial and executive functions and that steps should he taken to that end m 
those provinces where the conditions are appropriate.” The grounds on which this conclusion 
has been arrived at are not stated, and it appears to the Lieutenant-Governor to be greatly 
regretted that this should not have been done. The question was so thoroughly threshed 
out in the previous oonsideiation of it, that it appears to His Honour to be somewhat inexpedi- 
ent to set aside the opinions then expressed without more dear and definite reason. 


8 In paragraph 4 of Sir Herbert Risley’s letter, it is staled that the faults of the 
present system ‘are manifested m the ordinary appellate and levisional work of the higher 
judicial tribunals. In one case a sentence is unduly severe , in another a conviction has 
been obtained on evidence which does not seem to be quite conclusive " This appears to 
be one of the "general grounds" on whioh it is desnable to make a complete sepa.ation 
of judicial and executive functions The Lieutenant-Governor considers that; the statement 
as it stands is exceedingly misleading It is surely the experience of all who have anythiug 
to do with judicial administration that even in courts presided over by trained lawyers, theie 
are sentences which to the ordinary mind appear unduly severe, there are sentences which 
we all think absolutely inadequate, and there are often both convictions and acquittals 
Obtained on evidence that by no means convinces us We have had smous instances of 
these even m the High Court itself lately, instances in respect of some of wbioh no one 
has had any doubt as to the fact that mistakes have been made. It may also be remaiked 
that we have the otdmary appellate and revisional courts dealing with the ludgments of the 
lower civil tribunals in a manner which shows that they certainly are not bee from the human 
tendenoy to oris 


4 Government of India go on to say i " These shortcomings arise from the nn- 

by the Magistrate who is responsible for the 
&? «, 2 * by the Magistrate who is subordinate to the Distnot Magistrate and 

ej K 8 j ^“tenant QoVerhol thinks that this is a very unfortunate statement 
® edto 1 J ,aT ® beeafflad e ia » document Which it was intended to mrcukte widely among 
the people. It may peihaps do lasting mischief and be quoted as authoritative by those who 
are enemies of order It it in His Honour's opinion a very exaggerated statement, and oon- 
stitotes a hbel upon a distinguished body of men, the Magistrates of this country who belom? 

"“L* lhe . P . r0V1I10,al Service It is surely also contrary to thf 
OVidbnce of statistics to say that unduly severe sentences and oonnctions on evidence that 

“T v r u m the bla f ( oon ® u ««i8 or Otherwise) of the Magistrates 
}®* e , find that “SOS whieh have involved police inquiry beforehand the proportion 

at convictions is under 80 per cent. On the other hand, it ought to he empnasised thTthere 
5. “° B bod I° f 6 ° U1 , ts M th £ con fSy whioh aimed as the* M agistenal^ courts have done 
£als^mdic e S nr a of 4 ^ eases There is no public feeling m favour of punishing 

P® tfein 8, dow a « °“es In the civil courts it is often found difficult 

Judges, even when the falsity of a case has been established, to revise tbeir 

and* with those'w^n ? takS t Bt T Bga i nst tfie ^abnoator of false evidence With the Bar, 
ReneSl^t hvmo^ S *}* ~ urfcB generally, any attempt to punish false evidence u 
L f u re or °j- active opposition It ib practically regarded too often as a 
natural and suitable weapon when one domes to court. It is only the Magistrates who 
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make any real effoit towards putting down this terrible abuse, wheieby tbe courts are to a 
large extent losing tbe confidence of tbe people of the country This is the opinion of any one 
who has experience of judicial work in the interior, 

5. Besides this it must be borne m mind that one of the most frequent forms of the 
miscarriage of justice is the discharge or acquittal of the guilty. That is often a serious 
danger to the public peace It is too customary to speak as though an acquittal were always 
absolutely innocuous, if not really meritorious It would be a very seiious thing if such a 
view came to be accepted by the courts. There is a natural tendency to acquit {a) fiom aver- 
sion to give pam , (A) from aversion to take the trouble to solve a doubt : the acoused is 
often “ given tbe benefit of a doubt," which ought to have been faced and settled j and (c) 
from the define to avoid appeals. This tendency would be stiengthened if tbe salutary control 
of the Dietnot Magistrate were removed 


6. The Government of India next go on to say that although these blunders do not 
frequently occur, they give rise among an advanced people* of whom tbe educated are expert m 
law and ready to assert then lights, M to a general distrust m the impartiality of the Magis- 
trates " Sn Andiew Fraser regrets to say that there is, on the pait of many educated men 
in Bengal and especially m the legal profession, a gieat jealousy (though he doubts very 
much if it is distrust) or the criminal couits His Honoui believes that this jealousy is 
largely due to the fact that the greatest oare is taken by so many Distant Magistiates m 
really getting at the facts of the case and preventing the poorer people fiom being oppiessed 
by piocesses of law. The Lieutenant-Governor is entirely unprepared to admit that any real 
distrust of the Magistracy as a body does exist It is the rarest ihing pos lble to meet with 
any such feeling Plead eis make such allegations to their clients and to the superior courts* 
but this is only m tbe way of their business as they understand it His Honour is unfortu- 
nately, however, only too well aware that theie are not many villages, wheie the civil oourfcs 
are known, where the people do not often discuss them m terms of the strongest condemnation 
and distiust. The reason for this is that the civil couits are too often out of touch with the 
people, and occupied only m the consideration of what is laid before them and what takes place 
within the four walls of the courts. Their subservience to technicalities and legal foimalities 
leads to injustice, with which dissatisfaction is often strongly expiessed, and which, were it not 
for the fatalistic disposition of the people, would fiequently bave added very much to the dis- 
content and viol nt lesistance to the action of these couits of which we have had expeuence m 
some districts of Bengal. 


7 * The Lieutenant-Governor also considers that this theory of a bias on tbe part of the 
Magistrate is really tbe survival of the memory of former times when the Magistrate had not 
only to exercise magisterial functions, but was also the actual policeman, the true piosccutor xu 
the case, a state of things which has long passed away. Besides this, it is matter of per- 
sonal knowledge that not even in England does any man like to go to court, as the accused in 
a criminal case or as the defendant in a civil suit There is no doubt that the feelings which 
have been mtex prated by some as indicating the belief m a bias on tbe pait of the presiding 
Magistrate or Judge are really only the objective expiession of that subjective sentiment. It 
is inconsistent with this alleged distrust of the District Magistrate, and it is a very wonderful 
thing, to find that everywhere the District Officer is regarded as the friend of the weak and 
the oppressed, They come to him on every occasion in criminal matters , and they do not come 
to him in vain in civil oa<*es they generally find him unable to give them help of any kmd. 
This itself is not wholly satisfactory m a country like India The people do not understand it. 
It would be very dangerous if it were the same in criminal oases We should be handing the 
weak over entnely to the tender mercies of the strong 


8 r » stated m this fourth paragraph of Sir Herbert Risley's letter, that the union of 
magisterial and judicial functions m the same officer is only appiopnate to a comparatively pri- 
mitive stage of development Surely it oannot have been forgotten that in England itself exe- 
cutive (ot as they are sometimes called "administrative") and judio.al functions are united in the 
same offices. Justices of the Peace have large powers of both hands In then judicial capa- 
city they sit to try indictable offences at quarter sessions, and exercise very summary lunsdio- 
tuon m their petty sessional divisions. In the exercise of then administiative powers they 
issue warrants and summonses, hold preliminary examinations m the case of indictable offence! 
take surety of the peace and good behaviour, or dispose of the police and other power at their 
e^sinand forthe suppression of unlawFul assemblies and note. These facts regarding the 
™ adnspnstmtion of justice and the maintenance of the peace m England ought not to have 
J?®* °^<*>ked. The Government of India have unfortunately, in pubhshmgand circulating 
?r?x q ? atteT ? to *5? ^Ffwon that something xadonew India which 
would never W iterated in England Asa matter of fact, tbe same system 

exists in prmcipfc m*Engla»dj» fiwsts here Suielyit will not be urged that a system 5 
force m England is too primitive and backward for India It need not be said that it is far 
moie suit able and more necessary for India tfi&n for England . >. 

- ® In same paragraph it is said that the system « ought no longer to be maintain- 

ed where a high standard of general education has been -reached by a larger pioportion of the 
population. lhe next sentence shows that this description is meant to apply to “the mors 
advanced districts of Bengal and Eastern Bengal and Assam ” It might be well to deBnetto 
word advanced and indicate preisely the points m which the superiority of Bengal Dis- 
tricts is supposed to exist. Events for years have shown inferiority, not superiority, & moral 
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tone and mental ballast Statistics of education are not all-important, but it is necessary to 
examine the statistics for a moment The census figures of 1901 for the districts of the Presi- 
dency and Buidwan Divisions show a total in the former of IB 64* per cent of males and 1 52 
of females, or 8 9 of both classes, as literate , and m Burdwan 18 82 for males, 82 for females 
and 9 8 for both classes We may exclude the town of Calcutta wheie the percentage for 
males is SI 6 and females 11 5, making a total of 24 8 , because m Calcutta there is no ques- 
tion of the union of judicial and executive functions The judicial admimstiation of a metro- 
polis stands entirely by itself Excluding Calcutta, the figures for males run, in the Presi- 
dency Division, from 10 4 per cent m Nadia to 20 2 in the 24-Parganas, and in Buidwan, 
from 16 8 m Birbhum to 20 5 in Midnapore In Howrah the percentage is 21 2 , but this 
may, to a certain extent, be regarded as part of Calcutta For the whole of Bengal the figures 
are 1106 for males, 57 foi females, or a total of 5 77 foi both classes Now let 
it be borne in mind that the word f£ literate JJ means simply able to read and write, and no 
more It is so used m all official reports and in the census figures It surely cannot be said 
that, when the highest percentage in any distnct of Bengal proper 19 only 20 per cent of 
u literates,” a high standard of education has been reached by a kige proportion of the popu- 
lation 

10 More valuable figures than these are, howevei, available in the quinquennial leporfc on 
education, which gives the figures at the close of 1906-07 These figmes are more valuable 
inasmuch as they show the exceedingly small proportion of males and females who attain to 
any high standard of education lhe quinquennial report gives the following figures for the 
whole of Bengal — 




The percentages given m the Becond and fourth lines of figures show the percentage of 
males and females, respectively, of school-going age attending various classes of institutions 
It will be noticed that the peicentage of school-going children is much higher tha n the per- 
centage of literates according to the census This Mr Hornell discusses in paragraph 268 of 
the quinquennial report 86 per cent of pupils m the primary stages are not reading printed 
books , and it may probably be taken that at least one-third of the total number of pupils 
attending primaiy schools, probably well over one-half, ultimately drop back into illiteracy 
The number who go on to higher education is shown to be very small It is ridiculous to talk 
of the standard of education being so high among alaige proportion of the people as to demand 
the change proposed It is dangerous to think so 


11 In this fourth paragraph of Sir Heibert Risley's letter is given the scheme of separa- 
tion in which the Government of India think that the remedy for this state of things will he 
found The scheme will require very careful examination To the Lieutenant-Governor it 
appears not to have been very carefully thought out and to require, if the proposed separation 
should ultimately take plane, very careful reconsideration The main changes are to be found 
in clauses 8 , 9, and 10, all of which, while appearing to be technically and theoretically sound 
indicate that magnifying of the knowledge of the law as against knowledge of facts and cir- 
cumstances, which is most dangerous in this country It is very far from certain that the 
knowledge of the law will be much greater m the senior Magistrate than it is or ought to be 
with the proper training, m the District Officer , foi the mere practice of routine, while it 
gives aptitude id disposmg of work, need not of necessity give soundness of view either in 
regard to law or in regard to fact Sir Andrew Fraser thinks that special Deputy Magistrates 
should, as far as possible, he set apart for criminal woik— men fit for and interested in such 
work— so that it may he done Without interruption from other duty and with the capacity 
that comes of experience His Honour has also pressed most seriously on the Govern- 
ment of India the necessity for a better training in law for all officers Theie is however 
something quite as important as law There can be little doubt that the intelligent apprecia^ 
two ot the conditions and circumstances of a case which is gained by the District Officer and 
?t het ® xecatlve officers who at present do judicial work, from their touring though the district 
consequent knowledge of its circumstances and conditions, cannot be dispensed 
WitD m India. Law is a fetish with some people , and this has unfortunately produced very 
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seriously lujunous consequences ul India Law ought to be the reasonable and consistent inter- 
pretation of facts ) and if people get outside of facts and have only theoues to guide them, it 
is very doubtful how far they can do justice, whatever reputation they may have as lawyeis 
12 Clause 11 of the scheme dealing with boundaries seems to have been drawn up with 
total disiegard of the necessities of the distiict administration It is not, however, necessary 
at this point to criticise the scheme fully The Iligh Couit, in Mr Muddiman's letter, copy 
of which is heiewith forwaided, have criticised the scheme very fully , and the Lieutenant- 
Governor thinks that it will be necessary to leconsidei it with the aid of expeit officers on the 
spot, if it is decided, in spite of the remonstrance which His Honoui feels it his duty to make, 
to go on with the separation of judicial and executive functions, m Bengal 
g c p 18 In paragraph 5 of Sir Heibeit Easley's letter it is said that the Government of India, 
ec affcei much anxi ous deliberation, have decided to advance cautiously and tentatively tow aids 
the sepaiation of judicial and executive m those paits of India where the local conditions 
xendfei that change possible and appropriate The scheme now outlined repiesents a large 
concession to the views of a certain section of educated Indian opinion That concession can 
only be made if it is accompanied by the most ample secuiity for the pieservation of the public 

r e and for the maintenance of the authority of the District Officer 33 This statement calls 
senous consideration The factB of the case aie, that the Government of India 
consulted Local Governments and then officers, including not only the executive officers 
but the highest judicial authorities The preponderance of opinion among both was 
decidedly against any change , yet the Government of India, without letting the Local 
Governments oi other authorities thioughout the countiy know anything about it, ha\e 
suddenly spiung the matter on the community as settled m the budget speech of 
the Hon'ble Membei in the Home Department The Lieutenant-Governor is not 
aware of any such, action having evei been taken by the Government of India 
befoie , and he desnes to record, with gieafc respect, his strong opinion that it is a precedent of 
the most dangeious character If the Government of India thought that the mattei had not 
been propeily laid before the Local Governments Sn Andrew Fiaser thinks that, m a matter 
of this gieat importance, m respect of which the great majority of responsible officers had 
spoken so strongly, a new reference ought to have been made befoie the Government of India 
made any declaration in a contrary sense It has been, in His Honour's opinion, especially 
deplorable that such a decimation should have been made at a time of umest when the object 
of the mam agents in producing that umest is to undermine the efficiency of the district 
administration and to pioduce anaichy and contempt foi authority 

14 In the second place Sir Andrew Fraser thinks that it ought to he very strongly 
emphasised that this laige concession will indeed only he made “ to the views of a certain 
section of educated Indian opinion 33 It is not stated what section is refen ed to Only 
yesterday the Lieutenant-Governor had a conference on another question, m which an Indian 
of high standing declared that this movement and otheis refeired to weie engineered by 
lawyers, that the lawyers were largely animated by self-mteiest, and that they practically 
Coerced some weak men to state if not to accept their views He was supported by all the 
Indian gentlemen present Aie these lawyeis the men to whom concessions are to be made, 
which may injure the great body of the people ? On the other hand, there is a large section 
of educated opinion that does not desire the concession , and the people generally as a whole 
most certainly do not The Lieutenant-Governor would lefei to the striking statements made 
by two of the most influential Muhammadans in Bengal, as contained m their enclosed letters 
and note on the subject, namely, Nawab Bahadur Saiyid Ameei Hossam, ois, and Khan 
Bahadur Abdul Jubbar, oie, and by two of the leading and most influential Hindu nobles of 
Bengal, namely, the Maharajadhiraja Bahadur of Burdwan and Mahaiaja Sn Prodyot Tagore 
The strong views of the planters of Bihar and the Anglo-Indian Association should # also be 
considered in this connection It is further to he btime in mind and seriously considered that 
those who axe responsible foi the preservation of the public peace do not believe that the scheme 
conduces to secure that object, and that the great body of opinion is that it is detrimental to the 
authority of the District Officer 

15 In the same paragraph the Government of India go on to say that they believe “ that 
the present proposals comply with these essential conditions, that they will in no way weaken 
the power and influence of the Distnct Officer, and that, by relieving him of functions some of 
which he rarely exercises while others aie comparatively unimportant, they will matenally 
strengthen him as a responsible representative of the Government " The Lieutenant-Governor 
appointed a Bmall Committee to consider what were the powers that under the scheme would 
be taken away from the District Officer and the functions of which he would be relieved , 
* ^Honour is altogether unable to endorse the statement made in this pait of Sir Herbert 

Sisley* s letter. The statement of the scheme made in that letter is undoubtedly somewhat 
vagu® and tmsafasfactary, so that it is not quite clear, in regaid to ceitom powers, whether they 
are to remaotf-witlrthe District Magistrate or not But the list of poweis drawn up by the 
Committee Was^neitber short nor uninportant 

16 There are certem ptj^erS- also which it is pioposed to leave him which might easily 
bring him into direct conflict with th^Sumor Magisti ate and his subordinates he might bind 
a thief down under section 11 0 whom the Setiioi Magistrate had acquitted, or fine a man m 
possession of land whom the Senior Magistrate might convict of trespass Powers under 
sections 436, 437 and 438 would involve great difficulties in then exercise Besides there are 
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many powers winch are larely exercised by the Distuct Magistrate but which it is most 
important that he should have the power to exeicise when necessaiy It is considerations of 
this kind that no doubt explain the union of judicial and executive functions in the Magistrates 
in England In the opinion of th* Lieutenant-Governor, however, the most senous result of 
the proposed sepaaation is the loss of the District Magistrate’s control by inspections of Courts, 
records, legisteis, etc The Lieutenant-Governor would not object to appeals lying from the 
subordinate Magistrates to the District and Sessions Judge, if this weie desired It would be 
a great concession to sentiment, m that the District Magistiate would not have the last word 
in any appealable case If this were thought woith the expense, it might be done But the 
District Magistrate’s power of supervision and inspection is essential to the interests of the 
people It is notonous that m the Civil Courts cases are caielessly disposed of, great inconve- 
nience is caused to paities and witnesses, an unfair advantage is given to the party with the 
long purse, and much injustice is done, merely from the want of inspection by an officer with 
real knowledge of the ciicumstances of the district Removed from this control the Criminal 
Courts will become the instruments of more frequent and more senous injustice and oppression 
than the Civil Couits The latter have to come to a definite finding on the issues between 
the parties But a lazy or unset upulous Magistrate can discharge or acquit an accused person 

_ on vague giounds of dissatisfaction with the evidence for the prosecution The fate of whole 
villages may hang on the successful prosecution of a piofessional bravo or a brutal landlord , 
and length of purse may prevent success before an unsupervised and vakil-ndden Magistrate 

17 The bottom of the agitation is to a great extent this, that the Criminal Courts do 
not make a distinction between the Bhadralog (respectable classes) and the poor A letter 
like that of Babu Bhupendra Nath Basu is very self-revealing m this connection There is 
one way m which this feeling m regard to Bhadralog comes out strongly in discussions on the 
.subject It is undoubtedly a current opinion that a well-to-do man should be allowed to com- 
piomise even such offences as dacoity or branding This is one of the facts which shows how 
little real advancement there is among many of the so-called educated classes in Bengal. The 
controlling authority must be stiong, and in touch with the circumstances of the locality, to 
prevent such compromises This explanation of the agitation is of course closely associated with 
the cognate explanation, namely the desire to advance the pleaders and to make the Judicial 
Department alL poweiful No one doubts that the pleaders are at the bottom of this agita- 
tion , and they themselves cleaily state that what they desae to see is the Criminal Courts 
made the same as the Civil The reason for this is that the Munsif is out of touch with the 
•outside woild, and is confined withm the four walls of his Couit, so that the pleaders on the one 
side or the other have it all then own way Nor is there any practical check over the Munsif, 
.so long as his recoid reads coirectly This suits the pleaders well 

18 In paragiaph 8 oE the High Couit letter no £403, dated the 16th July last, to the 
Home Depaitment, the question is raised why there should be a Senior Magistrate appointed 
as head of the judicial woik of the district, and why it should not be handed over to the 
Sessions Judge The Court point that the really logical solutioa of tbo matter, if it to be 
decided on the lines that Su Haivey Adamson had laid down as settled, is that the 
magistenal staff should be placed under tue conti ol of the Sessions Judge just as the Civil 
Judicial staff is under the Court of the District Judge Sir Andrew Fraser believes that, 
if any man who knows any district m Bengal thoroughly were asked fox his opinion, he would 
•declare that it would be injurious to the administration of justice to have the Criminal Courts 
m the same position as Civil Courts now occupy Before anything of that sort is 
■done, even if only the judicial interests of the question are considered, and not the executive 
interests at all, it would he wise to see whethei the Civil Courts cannot be improved The 
Xneutenant-Goveinor does not propose to enter into the details of the criticism of the scheme 
by the High Court that is not necessary now It is well, however, to sea how the Court 
recognise the logical outcome of the present proposals, aud to point out that experience shows 
that the lesults may be most disastrous to the administration of justice 

19 Further it is to be noted that the whole of the Criminal Piocednre Code is based on 

the assumption that the District Magistrate is a responsible impartial officer, able to check 
by the use of a judicial discretion a reckless use of Police powers on the one hand and a 
"total disregard for law, order, and the peace of the district on the other He must also in 
a sense hold the balance between the Courts and the Police The Police requne support as 
well as control , and they requne the one as much as the other They would often be 
-utterly discouraged aud thwarted by magistrates unable to understand their difficulties or 
their position and constantly prone to suspicion of them This would greatly dishearten 
them in their work One effect of this would be that they would no longer he willing to 
run the risk of taking up the case of a poor man against a rich man They often do this 
now, because, the District Officer has always been legarded as the friend of the weak and the 
oppressed They would not do it merely to try to influence the Courts, where the long-purse 
has such natural and (at present) inevitable influence _ 

£0 Again if the District Officer is to be held in future to be a J ptrteljr Executive officer 
thenihe whole of the Criminal Procedure Code must be recast and the Grants of his authority 
add o'f'frh&t of the judiciary clearely defined Another important point which the Government 
of India appear to have overlooked is that the District Magistrate, and other Magistrates 
have statutorjrpowers under unnnmeraBle sections of various Acts, e g , the Arms and Ex- 
plosives Acts, Excise,. Forest, Emigration, etc , etc All these will have to he carefully 
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revised if a deadlock is not to ensue The matter cannot be settled in a sudden and not very 
carefully conceived letter The change proposed is one of immense importance which cannot 
t be introduced without great danger unless it is considered fully in every detail 

21 In the last paragraph of Sir Herbert Sisley's letter attention is invited to the speech 
of the Hon'ble the Home Member in the Budget Debate on the 27th March last There 
is nothing in the speech what is not contained m tlie letter , but there are one or two points 
which are moie fully stated mthe former than m the lattei One is that "the exercise 
and control over the Subordinate Magistrates by whom the great bulk of criminal cases 
are tried is the point where the piesent system is defective This control indirectly affects 
the judicial action of the Subordinate Magistrates " It is admitted that there should be 
control The control by the District Magistrate is easily exercised because he is constantly 
on tom, able to inspect, and able to come into contact with the woik of Magistrate Sir 
Andrew Fraser's strong view o£ the importance of this has been already indicated It is not a 
defect of the present system it is its powei for good It is objected that the control is 
by the officer responsible for the peace of the district, that is to say, by the officer primarily 
and in the highest degree responsible for the sound and careful administration of justice 
,There is no one who is more interested in the administration of justice in the district than 
the District Officer It is not tiue that he is interested in obtaining convictions He is 
mteiested in obtaining convictions only of guilty persons Where a Magistiatc's lotums 
show an undue propoition of acquittals, he is not censured for acquitting, but inquiry is made 
as to whether cases aie being instituted by the Police with due care and properly treated m 
Court It is most important that such inquiry should be made The sense of the orders 
and practice in respect of this inquiry has been giossly misrepresented with a view to 
strengthen the agitation 

22 On the othei hand, it is said that, although it is true that there is very little 
injustice done, yet the evil lies m what may be suspected to be done In this connection 
the brief but able statement of Mr Carnduff (now of the High Court) herewith forwaided 
may be read He points out that the safeguards provided by the existing sytem of appeal 
and revision are such that a District Magistrate, “ however misguided, can do little real 
harm, while the touch he has with the people among whom he tours, and the resultant power 
he wields for good, are very great " Mr Carnduff thinks that if the appellate jurisdiction 
over second and thnd class Magistrates were taken away, the power of the Distuct Officer to 
do any harm would disappear, and Mr Carnduff would not go furthei , for this is not the- 
time to embark on a dangerous experiment These are sober words which should not be 
disregarded The Lieutenant-Governor has not the slightest hesitation in saying that, in. 
view of the safeguards referred to, and in view of the careful supervision exercised 
by the great majority of the Distuct Magistrates over the Criminal Couits in the district, 
there is not anywhere m any district the same suspicion and distrust of the Magisterial 
Courts as there is of the Civil Courts 


28 The Hon'ble Member declared that it is absurd to say "that the feeling of distrust 
is confined to a few educated men and lawyers and is not shared by the common people " 
It was admitted that, if the people m any province were asked whether they objected to the 
present system, ninety per cent would reply that they had nothing to complain of But it 
was added that, <c so soon as any of these people comes into contact with the law, his opinions 
are merged in his lawyers " This remark to a large extent gives the case away It is 
the lawyer whose opinions we hear, it is not the people, except where a lawyer has, to foster 
litigation or to explain his failure, abused the Magistrate to his client That it is left to 
the lawyer to do this, shows how little real distrust of the Magistracy exists among the people 
They do not leam it from one another Sir Andrew Fraser would repeat that, of the- 
multitudes who come into contact with the civil courts, a most alarming proportion are 
taught, by their experience of them, discontent and distrust of our judicial admmistiation 
One Teason for this is that these courts are not inspected The othei is that they are often 
ignorant of the circumstances of the district , that they aie sometimes delibeiately ignoiant 
of theso circumstances , that they even go to the length of refusing to accept authentic 
information in regard to the true circumstances of the district, and that they too often devote 
themselves to a hide-bound technical exposition of the law entirely guided by the professional 
gentlemen who appear before them and the evidence which it is altogethei unnecessary to 
characterise brought before them on both sides Recently endeavours had been made to 
improve matters in this latter respect by bringing the civil courts more into intelligent contact 
with such work as that of the Settlement Department Through the influence of a broad- 
minded Judge, who is probably the ablest lawyer in the Civil Service m this province, the- 
Ideutenant-Govemor has succeeded in this object in one dmsicn N o very clear marks of progress 
are yet apparent elsewhere; hut something is being done Similarly efforts have been made 
to improve the cavil courts by inducing and enabling the High Courts to give more attention 
to inspections But the inspection of the subordinate courts is practically non-existent 


24 I am to add that it would be most inaccurate to say that ninety per cent of those 
who were asked whether they desire the change would he surprised at the question, and would 
riaerely ignoiantly reply that they had nothing to complain of Theie are many who object 
Very strongly to any change and who know very well what they are talking about Not only 
executive and judicial officers but non-official gentlemen have the very strongest view in regard 
to the impropriety and inexpediency of the change which is proposed I am to refer for 
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example, to the very carefully prepared opinions (copies of whrch are forwarded keiewitk) 
, submitted by Naw&b Bahadur Saiyid Ameer Hossain, C EE , Nawab Abdur Rahaman, Second 
{Judge of the Small Cause Court and Khan Bahadur Abdiil Jubbar, CIE Many others, 
including, as the papers herewith submitted will themselves show several Hindus, speak in ‘the 
.strongest terms of the inadvisability of the proposed measures 

26 We are told, further on in the Hon'ble Member's speech, that the Government of 
India have decided to take up this matter cautiously and tentatively and to begin their ex- 
periment m Bengal The Hon'ble Member informed the Council that he had had the pleasure 
of discussing the question with Indian gentlemen, and quoted two of these as having advised 
that the experiment should be made m Bengal, including Eastern Bengal These are 
the Hon'ble Maharaja Bahadur of Daibhanga and the Hon'ble Mr Gokhale The Lieute- 
nant-Governor regrets to say that he cannot regard either of these gentlemen as entitled 
to speak with any authority m regard to the question The Maharaja Bahadur of 
Darbhanga is a zemindar m Behai who has thrown himself to a considerable extent into 
politics in Bengal But his knowledge of Bengal cannot be regarded as the knowledge of 
of one who knows the people He never goes about among his people He believes himself 
even to he m dangeT among them It is easy to understand how he would support the proposal 
for* he has had experience of tbe influence which the District Officer can use to defend tenants 
against an unsympathetic landlord It so happens also that just at the time piobably when 
the Ron'ble Member was consulting the Maharaja Bahadur the latter had a controveisy with 
the District Officer about a matter which did not entirely concern him and in respect of which 
those directly concerned did not agree with the action of the Maharaja As to the Hon J ble 
Mr (Gokhale he is absolutely and totally ignorant of Bengal and a strong if not violent 
partisan 

26 Ear from recognising a 8 satisfactory one reason urged by Sir Harvey Adamson for 
choosing Bengal for this experiment, the Lieutenant-Governor legards this as being the very 
reason which ought to lead the Government of India to hestitate before making any move m 
this direction m that part of the country “ It ib from Bengal that the cry for separation 
has come 33 but from whom ? Prom the same people who have been crying for “ Swaraj/* 
and who have by their language and action caused the excesses of whu'h many of their 
adherents have been guilty and whioh have rendered necessary recent measures of repression 
It is a most senous thing to contemplate the effect of this measure at the present time m 
Bengal Events have occuned since Sir Harvey Adamson spoke which alone may well call 
for reconsideiation of his views 

27 The demand for separation is considered to be “more pressing in the two Bengals 
than elsewhere 99 , and it is added that “ one cause may be found m the intellectual character 
of the Bengalis 99 It is not precisely said what particular characteristic is referred to , but it 
may be that it is their somewhat peculiar disrespect for authority “ Another cause is the 
absence of the revenue system which m other provinces bnngs executive officers into closei 
touch with the people 99 It does not apper to the Lieutenant-Governor how it will be easier 
to manage a district when certain powers have been withdrawn from the executive officers, 
because these executive officers, have not the great advantage in respect of power and authority 
which the revenue system of other provinces gives to them there This would surely be an 
argument for beginning the experiment (if it must be begun at all) somewhere else There 
is another aspect of this question The Government of India, in Lord Cornwallis’ timt, 
handed over the rayats, who were the real sub-proprietor* of the soil, into the hands of the 
zammdars by the permanent settlement The Government by this Act came under the 
obligation oi protecting the poor against the nch and the weak against the strong, even more 
in Bengal than elsewhere The powei of the District Officer is the one means of so protecting 
the weak How grossly some who should know better misinterpret the plea for the District 
Officer's prestige I This is not asked for m the interest of the officer, but m the interests of 
the people He needs power to protect them This is a matter never to be forgotten, we do 
not fight for the personal “ prestige J * of the District Officer what do we care for that ? We 
fight for his power to protect the people committed to his charge 

28 Another cause is said to be the fact that “there are more lawyers in Bengal than 

elsewhere 39 The Lieutenant-Governor recognises that this may have been one of the causes 
for the proposal to carry through this concession here But he thinks that this fact should 
operate in precisely the opposite direction and that the influence which it has exercised over the 
Hon'ble Member ought to be regarded a s what he himself would call unconscious influence 
It is the Bar and the Bar Libraries that have been clamouring for this change They 
speak from the theoretical rather than the practical side Too often also they speak from 
the purely selfish view of the case the reason why they want the change is that 
they want to have their power increased It is by no means a thing required nor desired by 
paen generally It is a very senous view of the case that we are now discussing In many 
comments on this proposal, and in some of the papers herewith submitted a* for example 
\n the note by Khan Bahadur Maulvi Abdul Jubbar, CIE, there is a strong reference made to 
what is called the “ Vakil Raj " This Vakil Raj, or the power of the Bar, is regarded by the 
people generally as a power which undermines the principles and diminishes the beneficence 
of British rule Loyal men fear it , and many, who without being very enthusiastically loyal,, 
have a stake m the country, resent it very much; > 



8 



£9 The Vakil raj has been advanced, according to the Indians who think m this way, by 
several of the measures of Government One of these is our Civil Procedure with its techni- 
calities and its abounding lawyers The whole power in the Civil Courts rest with Munsifs, 
Subordinate Judges and others who have been trained as lawyers and belong to the legal 
profession They are generally out of touch with the people, trained in the City Law Colleges 
full of little else than technicalities, absolutely without sympathy The only voice that is 
heard within the courts is the voice of the lawyer No man who comps into court without a 
lawyer feels that h<* has the slightest chance of getting justice , and all that the majority of 
the lawyers care about is the fees they win and whatever will make for the winning of the 
particular case in which they are at the time engaged This is a somewhat harsh description 
of what prevails over the whole country , but it is a description which will be given by most 
non-professional Indians who discuss the matter m the interior Besides this, the lawyers have 
had a very disastrously undue influence * given to them under the unsuitable Local Self- 
Government franchise of Bengal They have taken into their hands, wherever the elective 
principle of the Act has been introduced, the whole conduct of local affairs The Maharaja 
of Darbhanga himself said to the Lieutenant-Governor on one occasion, when His Honour was 
urging him to state his opinions boldly m a public way “It is your policy which is to blame 
for the unwillingness of the zemindars to take their place and state their opinions publicly 
You have thiown all power into the hands of the pleaders They rule the courts They 
have all the power m the local bodies , and they have a practical monopoly of the Legislative 
Councils We cannot oppose them ” This seems to the Lieutenant-Governor a very serious 
state of affairs And if the sopaiation of the judicial and executive functions m respect of the 
criminal administration of our districts is carried out by Government of India, it will un- 
doubtedly extend this system and mcrease the power of lawyers which is far too strong as it is 
For one man who honestly holds any doctrinaire theories in favour of the separation of the 
judicial and executive functions, there are ten who merely wi6h to see the Courts and the office 
of the Magistrate m the hands of the Vakils There nevei was a more purely class 
agitation 

30 The last cause mentioned is u the greater interference by the District Magistrates 
with police functions m Bengal than in other provinces It is doubtful whether this is 
really true At all events the difference between Bengal and other provinces m this respect is 
less than might be thought Interference is more talked of in Bengal — for talk is epidemic 
there — but not perhaps much greater Even if the statement be true, it is all events also 
true that, since the Police Commission, the tendencies have been all the other way The 
police have already greatly improved The necessity for close supervision is becoming less 
The principle has also been clearly laid down that unnecessary interference is bad To be 
efficient the police must now be trusted to work much by themselves This is lecogmsed There 
is no doubt that this tendency towards the independence of police officers will more and more 
be felt, as the Superintendents and their subordinates of the higheT grades improve There is 
a hnal statement made that “ the defects of a joinder of functions are most prominent m 
Bengal 33 This is really another Teason why no change should be made The defects are 
most prominent in Bengal because of the eager jealous watchfulness of the Bar and the 
mimical and often unscrupulous criticism of the press If there is any form oi appearance of 
abuse, it cannot escape criticism m Bengal This is therefore no reason for the proposed 
change of system , for discovered abuses can be set right 

31 It is worth while noticmg among the papers submitted herewith the unconsciously 
cynical and very reasonable statement made by the Onssa Association This body supports 
the separation of judicial and executive functions, but urges that the scheme should be tned 
in Orissa and not m Bengal It thinks that the trial m Bengal would be unfair owing to the 
unrest prevailing there Failure which might be due to the state of feeling of the people 
rather than to defects in the scheme itself might lead to its being condemned , while if it had 
been tried under more favourable circumstances it might have succeeded Theie is much to 
be said for this view It cannot be supposed that the Government of India desire to make 
an experiment where it is least likely to succeed , for it must be borne m mmd that, once an 
experiment of the kind is made, the step can never be retraced A measure of that kind 
once introduced can never be rescinded It is necessary to pause and consider carefully befoie 
taking such action 

32 It is a most serious thing to consider the introduction of this measure at the present 
time As Khan Bahadur Abdul Jubbax points out the scheme, though it goes too far for 
wisdom, does not go far enough to satisfy those who clamour for change The Lieutenant 
Governor is of opinion that it will do nothing but harm Its effect, no matter what may be 
plausibly said to the contrary, must be to reduce, to some extent at least, the proper authority 
and power for good of the Executive as represented by the District Officer , and thepoweT of the 
Executive ought not to be reduced at the present time If there ever was a time when it was 
necessary to strengthen the Executive, rather than to weaken it, it ib the present time , and 
nothing could be more inopportune than to press this measure now As Maharaja Sir P C 
Tagore says, “ Executive authority should, under existing conditions, be strengthened and not 
weakened , and means ought to be taken to mcrease its prestige and not to diminish it It is 
inadvisable to authorise even experimentally m Bengal the adoption of such a measure , for 
that would lead to the popular belief that Government, though it is acting cautiously, is 
desirous of depriving Executive Officers of Borne of their most important powers Such a 
belief would be productive of incalculable mischief 99 Undoubtedly the state of things in Bengal 
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has been much more dearly revealed and realised since tbe Hon’ble Member made bw speech 
m Conned, and the Lieutenant-Governor cannot hdp entertaming the hope that m view of the 
developments that have ocenrred the Government of India, even if not persuaded that the 
measure is in itself unsound and inexpedient, will feel that this is the most inopportune tune to 
psi^m^L P16BB f ° r lts lntrodllctl0n - ought to be abandoned or at least indefinitely 

88 The Lieutenant-Governor has indicated that there are a few improvements which h® 
would introduce in the pieeent system, but he does not think it necessary to go into them at 
pwsent This is not a time for change, or for raising controversy As to the scheme itself, 
tlis Honour regards it as mischievous and dangerous It is with great leluctance, and only 
under a strong sense of duty, that Sir Andiew Eraser has decided to state his views dearly 
and to utter the warning which he has uttered He trusts that the scheme may yet he 
abandoned He does not propose to mate any suggestions as to how it might be earned out, 
rt it m not abandoned These would have to be woiked out by a Committee of experts with 
the matenalswhich have been collected His Honoui hopes that this will not be necessary, 
for be is strongly pemnaded that the sound sense of most officials and non-officials is opposed 

to the scheme, and that its results might be most disastrous, 
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Appendix XVI. 

Dated Calcutta, the diet August 1908 
Prom — Babu Bhupendea Nath Bash, 

To — The Chief Seoietary to tlie Government of Bengal 


I have the honour to acknowledge reoeipt of your letter of the 7th July last, regarding 
the separation of judicial and executive duties in India. 

We are deeply grateful that the Government has at last realised the neoe«sity of separat* 
ing the two functions and is piepared to introduce a tent ltive scheme in Bengal, east and 
weBt. I am not one of those who are disposed to find fault because the whole of their pro- 
gramme is not accepted or earned out at once It is enough for us that the pnnoiple for which 
we in Bengal have been striving so long is recognised, and I am confident that, m courae of 
time, the reform will come in all its fulness. 


The case for separation has been so admirably put by Sir Harvey Adamson that hardly 
anything could be added to what he has said, without weakening its general effect. He very 
pertinently puts the question “ Can any Government be strong whose administration of 
justice is not entirely above suspicion ? The answer must be in the negative " It has been 
repeatedly asserted by people whose opinion is entitled to weight that the nh ia f bulwark of 
British iule m India is its administration of justice Few, who ate nob of the country, oan 
realise the immense hold which the fact, that the subject can freely institute oivil suits against 
the Government and can go up to the King in these oases, has taken possession of the imagi- 
nation of the people it must he a very stiong, and what is more to the purpose, a veiy just 
Government, whioh allows its acts to be challenged in a court of law So far as the admin- 
lstiation of civil jusfcioe is concerned, except the circumstance that English Civil Judges have 
not always the lequieite training and the lequisite knowledge to start with, there is nothing to 
complain, but it is far otherwise where the question of the administration ot criminal justice 
is concerned. Every Indian feels that the orumnal law is “ferocious,” — I may be pardoned 
for using this expression , any one, reading the Indian Penal Code and not know ing anything 
of the ocuntry, would come to the oonolusiou that it was meant to operate m a country inha- 
bited purely by orumnal classes The treatment again whioh the accused receive is a matter 
of serious consideiation To the newly-aimed Assistant Magistiate, there is hardly any 
distinction between the different classes of offenders brought up before him Knowledge m 
this direction seldom advances with hie advance in the service. In Bengal, where the English 
Civilian does not Come into pereonal contact with the peasantry and the people in the collection 
of revenue, he has but little opportuni'y of knowing them He sees the litigants jn courts 
and rarely meets people except on ceremonial visits the result is that if a respectable person 
happens to be involved as an accused in a criminal case, may God have mercy on him I From 
the benoh he receives no consideration to the police he is a rich prize and his fate can be 
better imagined than described As regards the bumbler people not belonging to the criminal 
classes, a criminal case means utter rum by the time he is placed before the Magistrate he is 
fairly pumped another set of people fleece him during the tiial, and if he has the good 
fortune to be acquitted, he renews life against heavy odds. But if thus were the only 
grievance, it could, I believe, be remedied the worst of it is that the whole onmrnal admin- 
istration of justice iB in the hands of the police. It is tiue, and I grieve to say so, thatt the 
police is laigely reoimced by my own countrymen and that much of the abuse that we oota- 
plarn of would cease to exist, if the men composing the force were better but service in the 
police was looked upon so long as derogatory, and it was only failures or soamps in a respect- 
able family who would go to the police force even In its supenor grades it is true to some 
extent even now. As regaids the subordinate police force, what makes the pa Aara walla so 
different from his confiere, the durwans in the household or the bankers' Hot At * Both come 
fiom the same clauses, but where one is insufferably insolent and incorrigibly dishonest, the 
other is the peisonation of courtesy and honesty it is because the paharawalla has greater 
powers of harassing the people amongst whom he moves, greater opportunities which he 
systematically abuses, than the Distnot Superintendent of Police himself, and he knows that 

”, The simple villager would not dare to complain, 

and even if he did, he would nowhere be believed against the paharawalla , and the pitv of it 
u that the criminal administration of justice practically remains in the hands of this pa Aar a- 
walla and the subordinate police. It may be some satisfaction to the official mind that there 
“ -X* 5,rf, P^age, convictions in police cases, but to those who know the country 
it tells a different tale, the absolute impossibility of getting justice against the police It has 
Why ’ , ha ? ,1Ile . M eardto the peace prevailing in the country, the seourity of 
StLm f P extent not enjoyed in India under any previous Government, there 
„fe]~ d ? be m St \i, much , dlfl ® 0nte “5» not °nly amongst the upper classes, but even amongst the 
T ° tbose who k S 0W the country the answer is plain; it is the system of administra- 
tor 1 * 1 E ! er ? ^ell-wisher «>f British rule in India is anxious to see that the 

Sbr A^ p e 8 d i 8 . cont l at 8hOT 2 d be rem0TeJ > and > ** view, I welcome the scheme of 

Sir Harvey Adamson, though imperfect and open to objection. 



I should respectfully submit that, to secure the independence of the criminal judiciary 
from all executive interfeience, they should be placed on the same footing as the civil judiciary, 
that is to say, their promotion and transfer should be in the hands of the High Court this is 
essential , for so long* as their prospects will depend upon the favouT of the Executive Govern- 
ment, people will not have complete faith m their freedom from bias people must feel that 
their criminal judioiary aie absolutely independent of Government control and this is all the 
more necessary m criminal cases where Government is dneotly in the position of the prosecu- 
tion it is not enough that the High Courts should meiely bo consulted as piovided for in 
Sir Harvey Adamson's scheme that will not give sufficient confidence 

The expenenoe that young pleaders in the mufassal gam before appointment as Mun^ifa 
is not of much value The B L Examination of the Calcutta University, as it is going to be. 
Will be a sufficient ground work for the future equipment of our judicial officers if after the 
result of the B L Examination, the High Court appointed both Munsifs and Deputy Magis- 
trates who would be deputed to judicial work without insisting upon the wasting of young life 
in the puilieus of our law courts, aud if these young men were to spend six months under a 
Munsif and six months undei a Deputy Magistrate learning their work and were subj'ect to 
confirmation upon a departmental examination in the practical woik of the administration of 
civil aud cumiual justice, the posts of Munsifs and Deputy Magistrates doing judicial work 
might be rendered interchangeable this would be of great benefit to the seivice and to the 
public The High Court might consult the Government m the mattei of these appointments, 
unneisity career, social status and physical and moral fitness being given caieful consideration 
The Government, of course, would retain exclusively in its own hands the appointment of 
Revenue and Executive officers The appointments exclusively m the power of the High 
Courfc, having legaid to the present division of Bengal, might be distributed over the two 
provinces in acooidanee with the spread of education, representation of minorities, etc. 

The head of the administration of criminal justice next to the Sessions Judge should he 
not the Senioi Magistrate, but an officer styled the Assistant District Judge, who may be a 
^member of the Civil Service, a Senior Deputy Magistrate or a Senior Subordinate Judge* It 
may be said that the u Senior Magistrate" under Sir Harvey Adamson's scheme would dis- 
charge precisely the same functions, but there is a considerable difference to the public between 
a u Magistrate " who has, from the beginning of British rule in Bengal, been associated with 
an Executive Officer and a Judge who is looked upon as independent of the executive , it is 
undeniable that people have gieater confidence m the decisions of the Munsif who does his 
work unhampered by the executive Government than in those of the Deputy Magistrate, and, 
in creating the separation of the judicial and executive functions, this feeling of the people 
should be respected, and, if possible, taken advantage of 

The Assistant District Judge or the Senior Magistrate, howsoever he may be styled, 
for some time to come at least, must be a Civilian or a Senioi Deputy Magistrate or a Senior 
Subordinate Judge his appointment, promotion and transfer should be subject to the dnection 
and control of the High Court and not less than a definite number should be reserved for Senior 
Subordinate Judges and Deputy Magistrates. Sir Harvey Adamson, I legret to notice, has 
fallen into the popular enor that theie are greater opportunities of having the order m aennouh 
nal proceeding revised than m any other country. 

To us all it is a matter of regret that it is so • it betokens an unsatisfactory subordinate 
magistracy who do not enjoy the confidence either of the Government or the people it mav 
be permissible, however, to point out that, in England, the right of appeal to the High Court 
has recently been extended to persons convicted by a highly trained judiciary deciding with 
the aid of a jury, who cannot be sajd to be ignorant of the surroundings or circumstances of 
$h$ accused. 7 



Appendix XVII. 


No S086-A , dated thft 9th J uly 1909 

S?rom — The ffon'ble Mr. P C Ltoh, C S I,, IjC S., Chief Secretaiy to the Govern- 
ment of Eastern Bengal and AsSam, 


To— The Secretary to the Government of India, Home Department 

I am desired to acknowledge the leoeipt of yopr letter no 412, dated the 27th March 1908, 
and to submit herewith the leport oallcd for therein on the .queBtinn of the separation of tli* 
judicial and the executive functions I an to express the Lieutenant-Governor's regiet that 
this report should have been so long delayed The complexity and the impoitance of the 
subject required careful enquiry and consultation with many officers, and the diversity of 
-the views that have been expressed has made it difficult to deal with the scheme that has 
'been put forward by the Government of India 


2 The principle which underlies fins prohlorn — that the officer who enquires into a case 
should have nothing to do with the trial and the conviction 6f the offender— -is one which in 
the ‘■Lieutenant-Governor’s opinion, is likely to meet with general acceptance It is the 
logical outcome Of the whole Of the Butish judicial system, and will commend itself to all 
who have to consider the subject theoretically and without the disturbing factois introduced 
by local conditions It must, however, be borne in mind that the idea is Butish, and that it 
does not prevail to any marked extent among other Western nations, that there are marked 
exceptions to ns application m England itself, and that m Oriental count nos it is pi actually 
unknown. And the local conditions in this province are such that it appears to the Govern- 
ment to be doubtful whether any hasty introduction of the changes to which the practical 
adoption of the principle would lead would not endanger the smooth running of the machinery 
of administration, and seriously , prejudice the position of the Distnofc O'ficer In these 
circumstances, the decision of the Government of India that any advauce on the lines suggested 
maribe cautious and tentative indicates tbe only safe policy, and in view of the conditions 
which render the proposed advance a matter of special difficulty at the present time, it has been 
noted with satisfaction by this Government that the Hon'ble Sir Harvey Adamson, in his 
speech m Council, emphasised the point that the scheme which has been published for criticism 
is only a suggestion submitted for the consideration, of the public and the Governments 
addressed and is not to be looked upon as a final solution of the prohlem. 


.. / 5*“? tte advance should he made with the gieatest caution is stien Aliened by 

the tact that it is to be undertaken as a concession to public opinion, which is entirely swaved 
by lawyers in this mat'er and by the reflec ion that it must proceed on theoretical lines; no 
new facts having been established and no new circumstances have ausen which would lend 
support to it since the attack made u } on the present system was so conclusively disposed of m 
the correspondence to which the Government of India have referred The expressions of public 
opinion on this subject have been more numerous in Bengal thanelaewbeie, because lawyers 
are ubiquitous m that provinoe, and the Lieutenaut-Goveruor ventures to decree rfce the 
suggestion, made both in the Government of India's letter and in the speech referred to above 
that a change is called for in Bengal and m Eastern Bengal which is not desirable elsewhere 

Sir Lancelot Hare u unaware of any grounds for tte suspicion that magisteiial mteifeience 
with poheo functions is greater m these provinces than in others, and he is not prepared to 
adipt that any proof has been g.ven of a bias towards conv.otion in magisterial com£ 
It is unnecessary to adduce the union of these functions to account for seveie sentences or 
doubtful convictions Jfc does not appear, as has been alleged, that there has been anythin m 
the nature of a general failure of justice where such union prevails, and it is not clear thSfthe 
statistics of acquittals have been considered at all These acquittals rarely come brfore the 
appellate courts and are never the subject of public criticism in Indian newLaSs of!SL,n 
bhes, and yet the whole noses of judicial wort, acquittals as well as convictions should 
apparently be considered before any general conclusions such as those now stated San be 

subject in the Police Commusion's Ifopmt^f^lQoiloS ^^wSJfcb^f d ® al ^ uh ^ 18 

"® iat Commission dealt exhaustively with the question of the dispt^^VmSLenTwoS^d 
the connection of Magistrates with the polue and the Hmsmn. ft,™, n *?8 7 ” l ® rial Wol h and 
edly an important beamng upon the subj^uX dSSissr “ a?#d * ^ ™ doaht ' 


With the wo^of our Sm' 

^ttributaye fo the union of executive and judicial functions 4 TLre^n^TlitLibt'th * 

expressed in the writings of Indian ’ geXmc£ and K speeoh^ Sfo T 

have^eeu recently directed more against Sessions Judees^Presidannw wr , pubbo gatherings 
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India are well awaie o£ the animus which inspires much of the criticism of the judicial woit 
m criminal conits m Bengal and in Eastern Bengal, and I am to s uggesfc that it is unnecessary 
to analyse it very closely to amve at an appreciation o£ its real value 

5 In another respect also I am respectfully to submit that the remarks in the 4?th 
paragraph of the Government of India's letter appear to rest upon a basis of doubtful security, 
and that is with refeience to * f the high standard of education that lias been leached by a 
large proportion of the population" m this province It seems desirable to invite attention 
to the statistics of education in Eastern Bengal, as they go far to show that tho gencrnl ideas 
that are pievalent on this subject give a greatly exaggerated view as to the progress that has 
been made When considering western theoues such as those connected with this question, 
and indeed for all piactical educational purposes m India no person can lie said to have 
attained to fc a high stand aid ofc education" unless he is at least litoiatc m Englibh, and an 
examination of the last census returns shows that of the total mate population ovei 15 years 
of age in Eastern Bengal, only 9 per cent aie literate in English, a hguio which falls below 
those foi any othei of the laigcr provinces in India except the United Provinces and Burma 
And even if vernacular literacy be considered, this province has only 14 per cent of literates 
in the same population and is again beaten by all provinces m India except two White the 
Lieutenant-Governor is proud that a large section of the people comprising the educated 
Hindus ib as advanced as any community in India m education and civilization, and that tho 
proportion of the childieu of the Province now under instiucfcion is os high as in any other 
part of the country, the efficient conduct of tho criminal administration af&yte that section 
and these children less than the general ma^s of the population, and foi the piovmccasa 
whole no descup turn could be more appropriate than that given by Sn IIar\ey Adamson of 
the eountiy “m which a combination of magistenal and police duties is necessary, or is at 
least not inexpedient " He described such a country as one inhabited by “ a simple people, 
generally peaceful, hut having m their character elements capable of producing disorder, who 
have been accustomed to see all the functions of Government united in one head, and who 
neither know oi desire any other form of administration " Two tabular statements giving 
detailed information on this subject are attached to this letter as Appendices A and B, 

fi There are other grounds on which the argument for moving with great cantion in this 
matter can be supported, and among them maybe cited (a) the desirability of dcleirmg any 
great changes in this direction until some progress has been made m the woik of decentraliza- 
tion, which has been laid before the Government of India by the Royal Commission, (£) the 
advantage that would be gained by the full discussion of such a subject as this m the reformed 
Legislative Councils, and ( c ) the impoverished condition of Indian finances at the present time, 
which renders any large expenditure *on theoietical reforms a matter of doubtful expediency. 
It will be impossible to caiTy out any effective scheme for the early and complete separation of 
judicial and executive functions without incurring very heavy cost, and the Government would 
submit that it is not iu a position to meet that cost from Provincial funds at the present time 
without checking the devel ipment of the province in a manner that wojuld he little short 
of disastrous. 

7. The Lieutenant-Governor has felt it necessary to lay stress m the picoeding paragraphs 
upon the objections which may rightly he taken in his opinion to any laige concession to the 
veij limited public opinion that lias been expiessed upon this subject., but he does not wish 
theiebv to detract from the importance of the principle involved oi from his acceptance of it 
There can be no doubt that the development oi the judicial system that has been introduced 
into India must be m the direction indicated, and that as judicial work increases it must 
become mare and more divorced from the performance of executive duties, and tend to become 
an entirely sepaiate branch of the administration Indeed, this tendency is becoming increas- 
ingly evident in Eastern Bengal, owing to the rapid development of magisterial and polioe 
w oik, and the great pre?suio thus brought upon the District Officer and his staff, and the 
measuics that nave been taken to meet the difficulties that have arisen have followed the 
natural lines indicated above, and have led to a fuither gradual separation of judicial from 
executive i unctions The Government of India are aware that m order to enable the District 
Officeis of the larger and more important distucts of the province to cope with their levenue 
and executive duties, including the adequate control of police work it has become necessary to 
appoint Additional Magistrates tor their assistance These officers aie placed in charge of all 
magislenal work at the headquarters of the districts referred to and do miscellaneous revenue 
and inspection work, they try important cases which would otherwise have been dealt with by 
the Distuet ^Maojeliate, and they bear appeals fiom second and thud class Magistrates 
And this development lias been accompanied by another of a like nature, an increase m the 
number of outlying judicial centres m the mufassal, jn ordoi to bring our courts nearer to the 
people and to make th^m more accessible This has been rendered necessary by the want of 
communications and the ignorance of the lower olasses of the population, which have facilitated 
the assumption of judicial powers by local zamindars The Lieutenant-Governor hopes that it 
maj prove possible to meet the wishes of the Government of India in this matter by a further 
extension ot these two modifications of hitherto existing piactice, and by the gradual applica- 
tion to them of the principle which it is desired to introduce In a subsequent paragraph 
of this letter it will be explained how this suggestion can, m the opinion of this Government, 
be efficiently carried cut. 

8. Turning now to the scheme which ha*? been suggested for consideration in the 4th and 
$th paragraphs of the Government of India's letter, I am desired to note that, as it is proposed 
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foi the present to introduce the scheme mto a few selected districts only, it will not he feasible 
to adopt m their entirety those portions of it which affiect the whole cache of the sei vices of 
admimstiative officers m this province The pioposals referred to aie those contained m 
clauses (8), (4) and (0) of the 4th paragraph of the letter V hile it will be possible to secuio 
that the principles undeilying those clauses shall be observed in dealing with the experiment 
to be undertaken it will obviously be impossible to adopt them for general application until 
the experiment has pioved successful and the scheme has been extended to the province 
geneially 

9 To take the proposals m detail 

(1) and (5) — It can he arianged m the distiicts selected for the expenment that officeis 
employed upon judicial work shall not be employed upon executive duties, aud vice vei sa 3 and 
that the deputation of an officer to one or the othei blanch of woik shall be foi two years 

(2) — The principle that an officer of the Indian Civil Service is to chdose the executive oi 
judicial line aftci a fixed term of years, and will theieafter bo employed exclusively upon the 
work he has selected, is alxeady in operation 

(3) — It seems haidly possible to apply this principle to the Piovmcial Civil Service while 
the scheme is only m the experimental stage, and the scope of the expenment will not permit 
of the exclusive appointment of the members of this service npon the woik chosen by them , 
and the Lieutenant-Governor would depiecate its being applied m any ease to the Subordinate 
Civil Service This Service is primarily a revenue seivice, and its members axe only called 
npon to do magisterial work occasionally It seems inexpedient to constitute a judicial ser- 
vice mfenoi m quality to the Piovmcial Civil Service 

(4) — The proposal to place junior officeis entirely under the oideis of Commissioners is 
dependent upon the adoption of the pioposals concerning the choice of a careei The exten- 
sion of the poweis of Commissioners in this dnection is being dealt with as part of the 
proposals of the Eoyal Commission on Decentralization, and it does not appear to the Lieute- 
nant-Governoi to be necessary to discuss this pomt fuither m connection with the experiment 
now suggested 

(6) — The same lemaiks apply tq the proposal that the High Court should be consulted 
with refeience to the tiansfer and piomotion of officers allotted to the judicial branch This 
would be fully accepted by the Lientenant-Govemoi as a natuial conrollaiy to the proposal 
for the division of the services into judicial and executive branches, but the question does not 
appear to arise at present 

10 The main piovisions of the scheme, so fai as the initial expenment is concerned, aie 
those contained m clauses (7) to (13) These lay down that, in the selected distiicts, the staff 
to be employed upon the trial of criminal oases is to be kept entirely distinct from that employ- 
ed upon revenue and executive duties For this purpose they provide for the appointment of 
a Senior Magistiate m each district, to whom the bulk of the judicial functions at piesent 
assigned to the Distnct Officer will he entrusted, and for a separation of the suboidmate staff, 
both at head-quarters and m the snb-divisions, for the purposes of magisterial and executive 
woik It is also suggested that executive sub-districts and judicial sub divisions need not m 
future be conterminous, and that a district may be divided up into such sub-distncts and sub- 
divisions as may be convenient foi the disposal of the woik to be done and without regard to 
existing boundaries 

In clause (18) it is provided that the Distnct Officer and certain other executive officeis 
shall be empoweied as District Magistiates or fust class Magistiates for the exercise of the 
pieventive functions of Chapters VIII (omitting section 106) to XII of the Code of Cnminal 
Procedure , nnd in clause (0) the duties of the Senioi Magistrate are specified as follows — 
(1) the tnal of impoitant cases, (2) the hearing of appeals from 2nd and did class Magistiates, 
(3) the performance of cnminal isvisi<%woik, and (4) the Inspection of Magistrates' couits 

11 With reference to the proposal as to the demarcation of sub-districts and sub-dmsions, 
I am desired to invite attention to paragraph 7 of the lettei fiom the Rcgistiar of the High 
Court to the Government of India, no 2403, dated the 16th July 1903, m which the Hon'ble 
Judges anticipate some confusion if the areas allotted to sub-distiicts and sub-divisions do not 
coincide It is pointed out that the questions of sub treasuries, stamps, sub-jails, and police will 
occasion difficulty, and that house accommodation will give tiouble The Lieutenant-Gover- 
nor desnes to endorse these criticisms At a conference attended by many of his most expe- 
rienced officers, it was unanimously resolved that the Government of India should he asked to 
Teoonsider then suggestion in this matter While it may be necessary in the neai future to 
constitute some Judicial courts m outlying places withm existing sub-divisions, it would cause 
great confusion in the oigamzation of the police force to lender snb-distucts and sub-divisions 
independent of each other, and Sa Lanoelot Haie tiusts that the suggestion will not ha 
pressed 

12 The woidmg of the scheme, so far as it affects the powers of the judicial and ex- 
ecutive officers respectively, is not quite clear on the point whether police reports and com- 
plaints are to be heard by the judicial or the executive officers The Lieutenant- Gcvernors- 
gathers, however, from the enumeration of the duties of the Senior Magistiate that has been 
given above, that all functions connected with the prosecution of a case until it is ready for dis- 
posal will be entrusted to the executive officers, the actual trial of the cases being left to the 
judicial branch, and he hopes that this is the intention of the Government of India I am to 
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suggest that the contiol of the police., -which is to be vested m the executive autlionWs, in- 
volves the taking of all police reports, and it is difficult to differentiate between these leporfs 
and ordinal v cummal complaints, while to take fiom Ihe executive oftn*ei the beaiing of com- 
plaints would be to depuve him of one of his most valuable means of gauging the peace of the 
district, foi which he is to he held lesponsible At the confeienee of officeis lefened to above, 
it was the practically- unanimous opinion, m which the Legal Iiemembianrci to this Govern- 
ment concuned, that the judicial odiceis should deal with the tiial of cases only, and that the 
woik of pielimmary investigation into all complaints, whelhei made to the police or duect to 
the highei anthontics, should he left with the executive ofbceis 

13 The question as to the agency by which magistciial woik will he supervised and in- 
spected undei the new system is one which appeals to this Government to loquno the most 
caiefnl consideration The change fiom constant inspection by an olfi< ei who has the whole 
admimstidtion of the distiict in his hands, who is m touch with the people at vanous points, 
and who has moie opportunities than the judicial officeis of asecitaiinng the true wants and 
complaints of the lowei classes, to that by a judicial officer, who will be concerned moiepaiticu- 
laily with the technicalties of legal procedure., will be very gieat, and it may be difficult to prevent 
some detenoiation in the practical efficiency of cm cinuinal couits The Lieutenant- Govemoi 
finds himself m coidial agreement with the Hon' file Su Harvey Adamson on this point 
The Hon'ble Membei of Council said m the couise of his speech m Council — "It is light and 
essential that the woik of the Suboidmate Magistrates should he the subject of icguhir and 
systematic control, for they cannot be relied on moie than any othei class of subordinate 
officials to do then woik diligently and intelligently without it ” It is true that at present 
the Civil Couits are hut little inspected, owing to the fact that Judges aie ovciwoiked and have 
not the time to give to such inspection duties But this is lccogmsed by all who aio intimate 
with these couits to be a most senous defect For the Magistrates' courts the supoi vision 
must not be weakened but stiengthened After veiy careful consideration of this subject and 
with the esuppoit of the officeis he has consulted upon the point, the Lieutenant-Governor ven- 
tures to ndoise the opinion expiessed by the IIon J ble Judges of the High Court that the judicial 
woik of each district should be placed undei the control of the District and Sessions Judge 
This will not, however, m his opmion, obviate the necessity for the appointment of a Senior 
Magistrate It would not be desirable to entrust the detailed work of the distnbution of cases, 
criminal levision, and the healing of appeals fiom 2nd or Sid-class Magistrates to an officei of 
the standing of the Distinct Judge, and it would not he posable foi the District Judge to 
do all the inspection of local courts that is lequired Morcvei, it will he necessary to letam a 
Magistiate of superior standing at headquarters to try important cases, especially those which 
concern European British subjects, and the services of such a Magistrate should certainly 
be utilized to assist the Judge in the inspection of subordinate courts The Lieutenant-Gov- 
ernor would accordingly suggest that the post of Senioi Magistiate be included m the grades 
of Magistrate and Collector, the additional appointments lequired being distributed ovei the 
grades in the usual way, to secuie a propei flow of promotion These posts should ordinarily 
be filled by members of the Indian Civil Service who have chosen the judicial line, but who 
aie not sufficiently senior to obtain appointments as Judges 

14 The Lieutenant-Governor does not attach great importance to the proposal made in 
clause (14), and he notes that the Hon'ble Judges of the High Court have some doubts as to 
definability of allowing to an executive officei so much contiol over the proceedings of a Magis- 
trate Should the proposals made in paragraph 12 of this letter be accepted, almost all work 
connected with local investigations and luelimmary enquiries will be entiusted to the executive 
officers and this will render it unnecessary to make this stipulation As to clause 15, and the 
lequest contained m the last lineB of*paragiaph 5 of the letter, I am desired to forward a diaft 
Bill prepared by the Legal Remembrancer, for the amendment of the Code of Criminal Pro- 
cedure m accordance with the provisions of the scheme This will he found m Appendix F 

15 In order that the expenment to be earned out should be given the heat possible tnab 
the Lieutenant-Goi emor has selected the districts of Dacca and Pabna as those within which 
it should hist be initiated The district of Dacca is the most advanced in the province, and 
it is m itself of considerable unpoitance, having three sub-divisions and having at its head- 
quarter a Commissioner and the seat of the local Government It would be easiei to watch 
the pi ogress of the experiment at Dacca than anywhere else, and it would be possible to 
remedy any defects m the scheme that might become apparent with the least delay The 
diBtnct of Pabna is a smaller distnet and is a less difficult charge than Dacca, though it is 
by no means insignificant and affoids many point of intei est to the administration It has 
one sub-division an important one— and the adjustment of the relations between landlords and 
tenants m the interior requires experience and tact 


16 Appendix E, which is attached to this letter, gives a rough estimate of the expendi- 
ture which wifi be involved in the introduction of this experiment into the districts of Dacca 
and Pabna, but while an attempt has been made to prepare a moderate forecast of such 
expenditure as can at present be anticipated, the Lieutenant-Gwemoi is unable to express any 

confidence that it will prove exhaustive and has httle doubt that experience will disclose the 

necessity foi additions to it In submitting -this estimate, I am to suggest that it is essen- 
tially necessary to secure that this momentous change in the system of administration shall not 
lead to the substitution of a cheap agency for the performance of judicial work for that which 
at piesent exists In order that justice may he done and the scales held even, it is of the 
greatest importance that the conduct of trials in the criminal courts, which hold the lives and 
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liberties of all classes alike m their hands, should not be efficient and should be pure, and any 
xneasme that would bring less qualified officers to preside in them, or detract fiom the efficient y 
of the supervision or control maintained over them, would have lamentable lesnlts 

The various items m the estimate will probably be found to be self-explanatory It 
will be necessary to provide accommodation for most of tho officers to be newly appointed, but 
m many cases they will pay rent foi these houses under the rules m force And it will also he 
necessaiy to provide for the more complete and efficient representation of the case for the 
Oiown m tnals conducted m the new criminal courts, the presiding officers, in which will lack 
so much of the experience and knowledge of the country which help them at the present time 
to amve at the truth 

17 It docs not seem sufficient, however to provide the Government of India with an 
estimate of the cost of introducing this new system as an experimental measure, and I am. 
accordingly directed to add a further xough estimate, Appendix D, m which an effort has been 
made to show the piobable additional expenditure that will be involved, should the present 
pi opoBils be eventu illy extended to the other districts of Eastern Uengal and to the distnct 
of Sylhet I am to note that the cost m one district does not give a clear indication of what 
the cost will be m anothei Some districts are less efficiently staffed than otheis, some are 
developing more rapidly than others, while the local conditions as to population, the races of 
which the population is composed, the character of the people, and the standard of intelligence 
vary so greatly fiom district to district that the scheme will have to be applied with much 
elasticity if any degree of success is to be secured And over and above these elements of 
difficulty, the general extension of the proposals will raise laige questions connected with the 
cadies of the services, which cannot be fully investigated in the present report It will be 
necessary to secure that the judicial branches of the services do not become unpopular, and so 
fail to attract their fan piopoition of the best men m those services, and this will involve 
then reorganization in a manner which cannot fail to prove expensive 

It will be seen that the introduction of the scheme as an experiment into two districts 
will involve approximately an expenditure of 312,92,007 in capital cost, and E2, 08,481 m 
lGCurimg cost, while the lough estimate of the expenditure to be m curied, should the present 
system be eventually modified on these lines throughout the province, place the figures at 
3123,66,256 for capital cost and E16,83,100 for lecumng cost These are high figures, 
but the estimates have been based upon a caieful calculation of the actual necessities of the 
case and this Government is unable to hold out any expectation that they can he reduced 
Indeed, there can be lif tie doubt that, as suggested m the preceding paragraph, it is probable 
that experience will show that they are not exhaustive 

In excluding the districts of the old province of Assam — with the exception of Sylhet — 
from participation m the scheme, the Lieutenant-Governor has followed the advice of most of 
the officers who have served in that province They are practically unanimous m their view 
that the change is not required m those districts and could not be introduced without serious 
risk to the administration 

18 In the preceding paragraphs the phraseology of the Government of India's letter has 
been followed, and the action to be taken to introduce the new scheme into a few districts has 
been referred to as an experiment, but the Lieutenant-Governor v ould venture to demur to the 
suggestion that the gradual introduction of this change can be rightly regarded as an experi- 
ment, in accordance with the lesnlts of which a further advance may subsequently be made 
In concluding a valuable report upon the whole question, Mr E Nathan, C I E , the Commis- 
sioner of the Dacca Division, has lemaiked — 

“ The application of the scheme to a few selected distiicts, manned by officers framed 
under the present system and undei adequate civilian control, will not, it should be recognised, 
afford any test as to the ultimate success of the proposed new system The crucial time will 
arrive a number of years hence, after the system has been generally established, and when it is 
worked by men who have grown up in the altered conditions of the reconstituted services 99 

The so-called experiment will give us but little experience, as the mam feature of the 
scheme, the absolute separation of the magisterial branch of the service from the executive 
branch, cannot be earned out until the scheme is extended to the whole or the greatei part 
of the province, and as Mr Nathan points out, this change will take many yeais to pioduce 
its full effects Moreover, Sir Lancelot Hare regrets that he cannot hut view this separation 
with appiehension The divoice of the Magistrates fiom a practical knowledge of the levenne 
conditions of the province, from personal acquaintance with the inner working of the police 
and from the intimate knowledge of the wants and conditions of the people, which is provided 
by work on survey and settlement proceedings, as Sub-dmsionaJ Officers, and in other execu- 
tive appointments, will be fiaught, in his opinion, with grave danger to then efficiency, and the 
substitution of a higher standard of knowledge of the law, to be utilised solely within the four 
walls of a court, does not appear to him to affoid adequate compensation And I am to point out 
that a change of this nature does not appear to be m accord with the teachings of such experience 
as we have hitherto gamed, as it has only recently been found desnable to initiate, with the 
approval and co-operation of the Hon'ble Judges of the High Court, a system by which all 
munsifs are deputed for 18 months oi two years to executive duties under Settlement Officers 
m order that they may receive instruction in survey and settlement work This, reform has been 
dictated by the obyious desirability 0 f affording officers who have had a purely legal training 



some real opportunity of obtaining a fiiet-hand knowledge of tho levonue and agrionlf m tf 
problems which concern the people whose cases they have to tiy 

And fiom another point of view, also it seems moie than doubtful u belli ei any nsehil 
expe ience will be gained from a limited trial of the system Sir Lam clot Uaie canmri 
admit the existence of any definite evils at which the proposed icfonn is> dneeted, <>i 
which its mtioduction is expected to amend 01 exte immate The fcubjeet Jb not one which 
lends itself to statistical demonstiation, as it has not been argued apparently that the hguiOb. 
of convictions are too high when compared with the total number ol cases ^nought to trial, 
and megulanty m sentences is dependent upon the personal equation, which no admmibtiative 
changes will affect Popular opinion, as led by lawyeis prejudiced m fa\om of the change, 
will be an unsafe guide m the matter, and it is obvious that the special caic that will be takiM 
to work the new scheme with tact and efficiency will obscure the lesults attained 


19 I have been instructed to demonstrate above, in accoidance with the wishes 
of the Government of India, how the scheme propounded m their lettei can be giadrully 
introduced into this province, should it be desired to press its adoption upon tlio local 
Government, but I am now desired to refer again to the desciiption that has been given ul 
the 7th paragraph of this letter of the gradual separation of judicial fiom executive JFujii - 
tions that is being effected m this province, ow mg to the mci ease m the buiden of distnei 
administration, and to solicit the favourable consideration of the Government of India foi 
the alternative which the Lieutenant- G over nor would offei to the present scheme The* 
principle which underlies the proposals dealt with in this letter is accepted by this Government 
as a cardinal principle of the administration of justice on British lines, and it has been 
pointed, out that the natuial development of our judicial system in India must follow these 
lines, and is indeed rapidly advancing upon them The Administration has^ at the same time, 
to deal with a problem that is'theoretical rather than practical, and with a icform whiih does- 
not aim so much at the amendment of serious abuses which require urgent remedy, as at the 
general improvement of the administration of justice In these circumstances, I am. to 
submit that the wisest course will be to accelarate the natural development to which attention 
has been invited, raihei than to introduce ladical changes, the final results of which aic 
uncertain, and which are open to serious cnticiBm from the distuibance they will cause 

There is not wanting evidence that the tendency to a division between the magisteiial 
and executive branches of the administration of the districts m this province will he greatly 
accentuated m the near future by the scheme foi decentralization which has been piepare<1 
t? Commission This scheme will throw increased work and responsibility upoi* 

the District Officer, and it is anticipated that it will result m the devolution of much woik 
upon the officers m charge of sub-divisions, who will be entrusted with a largci shaie in the- 
revenue administration of the district than has hitheito been the case The development of 
ocal Selr-Goveinment and the resuscitation of the village system of Eastern Bengal, 
combined with schemes that have already been adumbrated for the constitution of circlet* 
within sub-dmsions, to be placed in charge of Sub-Deputy Collectors, will bring the Sub- 
divisional Officer m touch with the people m a manner which has never been known m Bengal 
since the conclusion of the peimanent settlement, and will make it still more difficult for him-. 
or tor the District Officer to control the magisterial work of their subordinates* The 
result will be the gradual transfer of all magisterial work to the Additional Magistrates, an d 
the deputation of a certain proportion of the staff at the headquarters of the distuct and at 
■n divisions to magisterial woik under them, the control at present exeicised by the- 
District and Sub-divisional Officers over this portion of the staff being eventually lemoved 

be prepared to direct this natural development into the channels: 
Arl/lw-in oi ivr^ 6 C°vernmeiifc of Indians proposals by action which would gradually -divest the 
Additional Magistrate and the officers placed under him of all executive functions and bung 
them under the supervision and control of the Distinct and Sessions Judge They w ould cease by 
and^ to ^ke up Revenue or Treasury work, oi to hear complaints, 

thfl « A i.fAT.m a would be appointed to assist the District Magistiates, where necessary, m. 

^ese officeis had thus been concentrated upon the 
Jute? S3 * h« 5* tte o^o 1 over them fiom the District Officer to the District 

tmfif 22? J?i? + BI £ pfe ““S** kgiriation might then be undertaken to restrict the- 
rrf* 1 fche staff “served for the purpose The same process -would be followed m the 

«iven to the Siil^v w £ loi wtmld be gradually strengthened until the assistants 

J T^tenal side were able to stand alone, under the- 

° f ^ Addlt i°?4 ^ 1Btiale at headquarter With these changes. 
from 3 udiSte^^HS° V£J T ierit Indl t 8 P revision that officers were not to he transferred 

proposals whirfe W °+W* 01 ver *?> at intervals of less than two- years, and also the 

foffe officeS? preventree of the Indian Penal Code 

entuehr claim for his alternative proposals that, while they 

^ **“ ef India desire to enforce, they prouidi 

introduction of a tiput l advance m the direction desired than could he seemed by the 
the large changes in thp “4 “4®® ®“n® turn® co-ordinate the proposed reform with 
report af th* ^L.i r? 8 ^ 6tem a dnuniBbcatuiin which must follow upon the adoption of 
Eve Commission upon Decentralization They make no ladical idnmns- 

baDge aud re 1 uire at P“B«at no special legislation, while they meet the objections oT 



fbuse who foresee that the position of the District Officer will be weakened, 1»y i onverting 
the change into a gradual process of development which can be checked without friction at 
any time, should the dangers whidh aie anticipated be realised And they will enable the 
Government to make full and economical use of the services of its officers by employing the 
Additional Magistrates and the Magisterial officeie in sub-divisions on miscellaneous revenue 
and general work until such time as the increase of Judicial work is sufficient to occupy their 
whole time The natural development of the existing judicial system on the lines that have 
been proposed will thus be encouraged, while the disoigamzation and consequent loss of 
efficiency that more drastio measures might produce will be avoided. The very heavy 
expenditure whioh the introduction of the new system must entail would also be spread over 
a number of years and would be restricted to the actual morease tendered necessary by the 
growing needs of the administration Sir Lancelot Hare ventures to adduce the long 
experience of administration in Bengal that he and his advisers have enjoyed m support of his 
proposals, and he confidently lecommends them foi the acceptance of the Government of India. 




Appendix XVIII 

No 1B82A.—D, dated the 11th Jane 1009 

From-— F. W, Duke, Esq , ICS, Offg Chief Secretary to the Gov eminent of 
Bengal, Appointment Department, 

To — The Secretary to the Government of India, Home Department 

I am directed to acknowledge the recept of your letter no 830, dated 27t.h February 
1909, in which the Government of India desired to be furnished with full information on the 
point* referred to in paragraph 6 of Sir Herbert Sisley's letter no 4*11, dittd 27th March 
1908, on the subject of the separation of judicial and executive functions, with a statement, of 
the present Lieutenant-Governoi’s views on the subject, and with pioposals foi giving effect 
to the scheme in the event of its being sanctioned, together with an estimate of the probable 
cost 


2 The information required by the Government of India and a sketch of the specific 
arrangements which will be necessary in ordei to give effect to the scheme, should it be earned 
out, ate set forth in a later parti paragraphs 12 to 88, of this letter. Before proceeding to 
discuss these, however, the Lieutenant-Governor desires to state briefly his views on the main 
pioposal m its relation to the present circumstances of Bengal, and to explain the reasons 
which have impelled him reluctantly to advise that the introduction of the scheme should be 
postponed for the present 

8 The present Lieutenant-Governor does not share fhe opinions expressed by his 
predecessor in my letter of the 28th November 1 908 The idea underlying that letter as not 
merely that the Distnot Magistrate can, and does in fact, habitually exercise influence over the 
subordinate magisti&cy, but that it is right that he should do so, m the interest or supposed 
interest of the poorei classes, and that the withdiawal of his judicial powers and ol his control 
over the magistracy will weaken his authority and impair the efficiency of the administration. 
Sir Edward Bakers views on this question have been set forth at length in the first 18 
paragraphs of his memorandum dated the 11th July 1900, which is m the possession of the 
Government of India In his judgment the cruoial objection to the present system is this, 
that so long as the Deputy Magistrates, who try criminal cases, are subject to the direct 
control and supervision of, and so long as their official prospects are liable to be detox mined 
by, the officer who is the head of the police and who is responsible for the peace of the cistnct, 
so long it is humanly certain that m the discharge of their magisterial duties they will not be 
exclusively guided by judicial considerations. Sir Edward Baker ventures to invite attention 
to the following remarks recorded by him in the memorandum to which reference has already 
been made — 


« That fc he District Magistrate will not consciously permit extraneous considerations to enter bis mind may be 
admntod , but it is placing too great strain on human nature to expect any man to exclude them effectually and always. 
Theanbordroate Magistrates, alive to the importune© to them of their superior^ favourable -mdguKnt, umonsciouBly 
adapt themselves to his nooonsc oua bins I fully belli vo that they very seldom wittingly do an miustioe, bnt the 
inevitable reBnlt is that criminal trials are not conducted in the atmostphere of cool impartiality which should pervade 
a court of justice " r 


4. To this charge, no answer ia to be found in Sir Andiew Fraser’s letter of the 88th 
November 1908 In the Lieutenant-Governor's opinion, no answer to it exists, and for that 
mason rf is commonly Ig noied by those who are in favour of maintaining the present system. 
Sir .Edwaid Baker holds that it cannot be ignored with safety, and that the feeling to which 
it has given use is by no means solely confined to the legal profession, and & not exclusively, 
though it may be in part, due to their mfluenne It may very well be the case that if an 
average villager were asked the question, he would reply that he had no complaint to make and 
felt no doubt as to the impartiality of the Magistrates. So long as he was not conceited m 
any criminal litigation and saw no immediate likelihood of such a contingency, Ins answer 
might be entirely sincere and without reserve. But the moment that he becomes involved) in a 
criminal case, and more especially if he should happen to be challenged by the police, his mental 
attitude is entirely altered, and he will undoubtedly feel that hu chances would bo impiovd 
if he were not to be tned by an officer who was direotly subordinate to the head of the police 
Whether this feeling arises spontaneously, or whether it is implanted by a pleader, is of little 
consequence The material fact is that it is there and it is these people, the actual and 
potential defendants in criminal cases, whose opinions really count, and not tbtose of the cieat 
mass of the population, who never enter a criminal court in their lives. e 

8 There are two points in which the Lieutenant-Governor agrees generally with the 
jews expressed m Sir Andrew Frasei’s lettei of the 28th November last. The first of these is 
me sequent inefficiency and oaieleBsness of the subordinate civil courts, due, it » thought, 

+ t0 *c absenC f of ftny effoctlve supervision by superior judicial officers The other 
rentes to the imperative necessity of providing for constant and effectual control over the 
Buoorainate magistrates under the new scheme. Sir Edwaid Baker feels most strongly that 
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such control is essential to the success of the scheme, and he is no less convinced that it can 
nevei bo exercised by the Ses-ions Judge In this view ho ib const run ed to ihffei from the 
opinion expressed by the majority of the Judges of the High Court in thou Rogisti.ir's letter 
no 2403, dated 16th July 1908 The reason for this i* not meiely 1 li it the Sessions Judge 
has neither time nor inclination for the woik It goes much deeper ill m tint A Si-t-sions 
Judge may well be pardoned if he estimates lua judicial duties it a high oi late thin those 
which relate to administration and supervision The latter will bo the (nst to go to the wall* 
as soon as there is any pressure on the time oi the pneigies of (ho Judge. By the bro id 
minded and conscientious Judge they will be regarded as a parctgann wlucli may be c lined 
out if he bas leisure, but which it is little discredit to omit By the indolent or indifferent 
officer they will be e\aded or fudged Under our judioul system the whole tunning o£ a 
Judge leads him to pay relatively slight regard to those maltcis of which ho is not permitted 
or required to take judicial cognizance, and it is only the exceptional and not tho average officer 
who can he expected at onoo to rose superior to the consequences of his training 

6 Sir Edward Baker is aware that the views which he holds on this question, are not 
shared by a large body of public opinion in Bengal A msjouty of the executive and 
admimst i ative officers of Government, not a few even of the judges, practically the whole 
body of non-official Europeans m the mufassal and the bulk of those at the Piesidcncy, and 
some of the most weighty and influential members of the Indian public, ire all opposed to tho 
change of system and distrust its anticipated i exults Sir Edward Baker believes that this 
feeling is the consequence ratbei of temper iment and mheient dislike of constitutional change 
than of any leasoned consideration of the measure , and if theie were no other clement t*> be 
taken into account, he would not hesitate to accept the responsibility of adviBing the Govern- 
ment of India to proceed with the refoina forthwith. 

7 It is however impossible to c inline our attention merely to the intrinsic merits of tho 
measure , we have also to determine whetliei the social and political conditions oi the day are 
favourable to its successful introduction A careful consideration of this aspect of the matter 
has led the Lieutenant-Governor, with much regret, to the conclusion that those conditions are 
not favourable , and that the prospect of opposition will he lessoned, and tho chances oi speedy 
and cordial acceptance and appreciation by the public will be enhanced, if its mauguiation is 
deferred foi a period which, he trusts, need not be of long duiation 

8 At the present time the political atmnepheie of Bengal is distinctly clearer than it was 
a year ago, and there are grounds for hope that the unrest which has overshadowed the peace 
of the province is slowly passing away Nevertheless disquieting symptoms are not 
wanting It is impossible to affiim that anarchical crime has altogether coabed Daeoity, 
sometimes accompanied by muidcr, is prevalent to a dangerous extent, and in some cases the 
objects of the crime are unquestionably of a political ohai actor. The activities of the revolu- 
tionary paity arc not yet defunct, and the proceedings of the semi-political societies which liavo 
sprung up of late, still require most vigilant observation Tho tone of the vernacular press, 
though improving, leaves muoh to be desired , and it will be necessary for a consul ei able 
time to oome to maintain a large and costly body of special police both for punitive purposes 
and for detection On all hands it is acknowledged, and by no oue more emphatically than 
by the Lieutenant-Governor, that at the piesent juncture it is impossible, with safety, to adopt 
any measure that would weaken the hands of Government, impair the authority of the District 
Officer, or alienate the attachment of those classos that arafueudly to our lule Sir Edward 
Baker fully believes, and has Tepeatedly affirmed, that the separation of judnual and executive 
duties, if earned out on the hues, and Bubject to the essential safeguards, pro vided^a. the 
scheme of the Government of India, will have no such injurious effect In his judgment 
this measuie is inevitable, it is righteous, and in the long run it will leave us strongei than 
before But it is impossible to ignore the fact that that belief is not shared by the gieat 
majority of those who form part of the British dominion or who are its loyal adherents and it 
is certain that the strengthening of the executive power forms no part of the objpet or antici- 
pation of many of those who advocate the scheme It cannot fail seriously to prejudice the 
prospects of the reform, if it should be launched amid an environment of di-tru t and hostility 
which are none the less deep-seated and sincere because they have been expressed with modera- 
tion and reserve. 

9. At the present time other great and far reaching constitutional reforms are on the eve 
of initiation Quite recently, an Indian gentleman ha a for the first time been appointed a 
member of the Viceroy's Executive Council The Executive Councils of Madras and Bombay 
have been enlarged, with the avowed intention of facilitating the appointment of an Indian 
member Power has been taken — and from the point of view of the present question this is> 
the most important factor of all— power has been taken to oieate a Council m Bengal ou 
similar hues, atikd the Lieu tenant- Governor will lose no time in recommending that this power 
be exercised with the least possible delay Lastly, it is in immediate contemplation to expand 
the Legislative Councils of the provinces, to increase their powers, and to include m their 
composition a majority of non-official members It is a matter of common knowledge that 
while these measures nave received the cordial support of a large section of the public, they are 
Regarded by anothei, smaller but highly influential section, &b calculated to detract from the 
vigor and energy of the executive Government and to impart a want of promptitude and effici- 
ency into its action in dealing with offences against the State This feeling is especially 
marked m regard to the substitution of a Lieutenant-Governor in Council for a Lieutenant- 
Governor administering the Government alone. 
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10 The Lieutenant-Governor wholly dissents from this view, and he is confident that 
a compaiatively short experience of the new arrangements will dispel the illusion and dissipate 
the misapprehensions that now prevail But nothing short of actual experience is likely to 
carry conviction to the minds of those who doubt, and the Lieutenant-Governor feels that it 
will be unwise to impose a double burden upon our fiiendly cntics, by compelling them to 
?s emulate, at one and the same time, an unfamiliar foim of Government, and a judicial system 
which is unknown in India outside the Piesidency towns Two years' experience of the formei 
will speedily and abundantly justify its adoption and should enoimously stiengthen the hands 
of Government m advancing towards the latter Su Edward Baker believes that the most 
favourable chance of carrying the separtion of judicial from executive functions in Bengal will bo 
secured if its inception is deferred until the constitutional lefoims including the creation of an 
Executive Council for this province shall have been in opeiation for two years or thereabouts, 
and he advises that the consideration of this measure be postponed for that period 

11 It is a souice of extreme disappointment to the Lieutenant-Governor to be compelled 
to tender this advice, and he is assuied that that feeling will be shaied by the Government of 
India, who, like himself have this reform deeply at heart He has felt it his duty to lay before 
the Govemoi-General m Council the considerations which have impelled him to this 
uncongenial conclusion At the same time, he clearly realizes that those considerations may 
present themselves differently, and less forcibly, to the Government of India than to himself, 
and if the Supreme Government should eventually be of opinion that they ought not to prevail 
and that there are no adequate reasons for defeiring further the lefoim which has been so long 
in contemplation, Sir Edward Baker desires to offer his assurance that no efforts will be wanting 
on his part, oi on that of his officeis, to bnn^ it into effect, any cariy it through to a Successful 
conclusion In case this view should prevail, the Lieutenant-Governor has had prepaied the 
mf ormation asked for by the Government of India in your letter undei reply, and has caused 
to be worked out the specific arrangements which in hw judgment will be required for the 
introduction of the scheme in selected districts of Bengal These, together with an estimate of 
the cost, are set foith in the following paragraphs of this letter 

12 The Lieutenant-Governor considers that the scheme can be fust applied with the 
best chance of success to the metropolitan districts wheie the conditions approximate more oi 
less to those of the Piesidency town in which the system of Police and Magistenal administra- 
tion is almost exactly what is contemplated under the new scheme It is at once popular and 
efficient, and the natmal course is to extend it first to the places which aie neaiest in situation 
and most similai in conditions Besides the distiicts immediately adjoining Calcutta it is 
proposed to mtioduce the scheme into a few others which aie easily accessible and where the 
population is most advanced Those selected are the 24 Paiganas, Nadia and Murshidabad 
in the Presidency Division, and Howrah and Hooghly m the Burdwan Division 

IS The application of the scheme to Howrah will necessitate some special adjustments, 
since Howiah is not at present a distuct foi purposes of land revenue administration, which is 
carried on fiom Hooghly The town of Howrah itself, with a population now estimated at 
about 1,80,000, is similar m many lespects to the northern and southern suburbs of Calcutta 
The population throughout the district is most advanced Railway communications are 
exceptionally good, with the result that large numbeis of persons whose business lies m 
Calcutta reside in somewhat lemote villages His Honour therefore considers that even at the 
cost of some trouble and expense the scheme should be applied to Ilowiah, and that for this 
purpose it should be entirely separated from Hooghly and enected into a full collectoiate Tins 
is essential because it is only in this way that both a Distuct Officei and a Senior Magistrate 
can he maintained at Howrah, and His Honour considers that it would be an unjustifiable 
anomaly to exclude fiom the operation of the new scheme the place v* Inch, outBide Calcutta 
is peihaps the moat advanced in the piovmce 

14 The present system under which the administration of land revenue and cesses, land 
registration, settlement, Government estates and partitions, remains at Hoogly, while every 
other branch of a Collector's work is earned on by the Magistrate, who is also the Convenanted 
Deputy Collector of Howiah, has long been felt to be anomalous, and from time to time has 
occasioned some amount of friction Frequent proposals have been made, as yet without 
success, to reanange the jurisdictions, and the present occasion might suitably be taken to settle 
the question The revenue woik which will be transferred from Hoogly will suffice to fill the 
gap in the Collector of Howrah's time which will he occasioned by the transfei of Judicial 
functions from him Enquiries have recently been made to ascertain how fai the transfer of 
land revenue woik to Howiah will meet with opposition from the payers of land levenue and 
cesses, and the Coimmssionei reports that so far as they have gone the balance of opinion is 
in favour of the transfer Some of the ministerial staff would be tiansferred from Hooghly to 
Howrah, but some additions will have to be made to the pay attached to the posts of 
several of them Only some subsidiary alterations to buildings would he needed, and the 
extra cost involved m entirely separating Howiah from Hooghly would not be great 
Accordingly in the estimates of cost given later on m this letter the expense of erecting 
Howrah into a separate collectoiate has been included 

15 At the present a considerable part of the time of the Magistrate of Howrah 

occupied with Work connected with the Howiah Municipality, of which he is the 

elected Chan man The contingency is always present that the Municipal Commis- 
sioners mi^ht elect some one else as Chairman, m which case there would no longer be full 
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occupation for both a. Distiict Officei and u. Senior Magistrate \ for, the dwtnct, even when 
the District Officer has the full powers of a Collector, will still ho a small tkaige llis 
Honour considers that the difficulty need not he anticipated If it anses measures will he 
taken to meet it, but foi very many years the Municipal Commishioneis have nevoi sought 
to elect any one but the Distiict Magistrate as their Chan man, and Ihcio is nothing m the 
present condition of local politics which renders it probable that they should do so 

16 Statements numbered I to V giving an estimate of the cost of the proposed arrange- 
ments m each of the selected districts aie appended, and I am now to explain the principal 
items in these 

Accoiding to the scheme propounded in paragraph 4 of Sir Herbert Rislcy^s lottei of the 
27th March 1908, theie must be m each district, m addition to the existing Distiict Officei, 
a senior Magistrate It will be observed that m each case the pay o± the Seinoi Magistrate 
has been entered at Bl,500 pei mensem It was contemplated m clause 9 of paiagwiph 4 of 
the letter just leferred to that the Senior Magistrate might be either a Civilian oi a Deputy 
Magistrate of expenence Sir Edwaid Baker is of opinion that m the experimental stage, 
at any rate for some years at the outside, it is not possible to contemplate the appointed lit 
of any Deputy Magistrate as Senior Magistrate We cannot expect from officeis of tln<? 

class the vigorn oi the authority which will be essential foi the conti ol of subordinahs 

recently emancipated fiom the rule of the Distiict Officei It is not unlikely that the 

Deputy Magistrates, who will at first be appointed to exeicise judicial functions, 

influenced by popnlai ideas, will assume that the pnncipal feature of the new system 
is to be the elimination of all control save the puiely judicial conti ol of the .ippellite 
and revisional couits It n ill be essential that they should be disabused of any such ideas 
caily as possible It is too common a chaiacteustic of even the best Deputy Magistrates tlnd 
they have a difficulty in asserting then authority ovei, and m controlling, then subordinate s , 
and m Sir Edwaid Baker’s opimon it would be likely to wieck the scheme if they were employ * d 
as senior Magistiates at the commencement Latoi on, it will piubably be found possible to 
select Borne ot those who have done conspicuously v\ ell undei the new s\ stem 

17 For similar reasons His Honour con^ideis it impossible to employ as Scjkoi 
Magistrates Civilians of the standing of Officiating Joint Magistrates The super vision and 
control, which have just been insisted on as most essential, can only be exeiused if the woik 
is m the hands of reasonably senior and expenenced officers The lowest standaid that could 
be accepted m this particular is that of an officiating Magistrate and Collector Furthei it is 
of the essence of the scheme that the officeis employed should not be liable to transfer They 
must continue to exercise the same functions and, as fax as possible, they should remain in 
the same districts for a number of years It is therefoie necessaiy that at whatevei st ige 
they are first posted to this duty they should continue to rise tluougk the oidmaiy grades of 
the service and to draw the pay which they would have drawn in the legulai line In the 
opinion of His Honoxu an Assistant Magistrate acting as J omt Magistrate would be to 
deficient m years and experience to be placed in charge of such a post at all Apart fiom this 
it would be immediately fatal to the scheme if every Semoi Magistrate had to he lemoved 
from his post as soon as he had attained the veiy moderate seniority of officiating Magistrate 
and Collector 


is 


18 The minimum pay of an officiating Magistrate and Collector m this province is 
B1,167 per mensem, and the Lieutenant-Q-overnor proposes that the officers selected should 
commence upon this pay, and should be seconded, drawing at first the pay of officiating 
Magistrates and Collectors, and, after they have been definitely posted to the Judicial 
Branch, that of officiating District and Sessions Judges until they attain the substantive rank 
of third grade District and Sessions Judge, with the pay of 38:2,000, which should he 
fi^das the maximum pay of the post of Senior Magistrate The figures which has been taken 
(Rl,500) closely approximates to the aveiage of all the grades, officiating and substantive, 
below 112,000, and may be accepted as suitable Su Edward Bakei would most strongly 
deprecate any attempt to cheapen this post, the officeis appointed to which must be selected m 
the first instance for their fitness for judicial work The duty will piobably be less popular 
than that of the executive lme, and the pay must be graded so as to allow men to continue 
in it until they reach the substantive grade of District and Sessions Judge 

Somewhat similar considerations apply to the selection of Deputy Magistrates It 
will be observed that these have been entered at the average late of R47Q per mensem, which 
is the average of the pay of all the grades of Deputy Magistrates and Deputy Collector, but 
about ftlOO higher than the aveiage pay of all the Deputy Magistrates and Deputy Collectors 
m tire cadre The majority of the Deputy Magistrates selected for this work in metropolitan 
districts and particularly m the sub-dmsions must have already shown some aptitude for judicial 
wotk and be possessed of reasonable experience They must be retamed for a number of 
years in the same line, and it is therefore probable that m these particular districts the cost 
™ he somewhat above the average of the province at large 

i . So long as the schen^ctotenues in the experimental stage and is confined to a few 
■ f and final separation between the executive and judicial services which 

ntemplated in Sir Hmhert Bisley’s letter cannot be given effect to All that can be 
n an what is proposed to be done is tof orm a carefully selected list of officers for magisterial 
jf * the selected districts, and to keep them on that work m those districts 

under the Senior Magistrates so long as the experiment continues and Until it is extended 
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81 I am now to lefei to the details of the proposals district by district, hut before doing 
so to draw attention to a featuie common to all the distiicts, namely that with the single 
exception of theLalbagh sub-dmsion m Mmshidabad all the existing sub-divisions are pioposwi 
to he retamed foi judicial puiposes Everywhere in Bengal unless thee are very laige 
Government estates, judicial woik occnpes the gi eater pait of a Sab-divisional Officer s time 
Separation of f un ctions will make little difference to the Sub-divisional Officer, who m 
exchange for the small amount of executive woik he has now to do will, in fuituie usually have 
to do some additional judicial work which used to be perfoimed by a Sub-Deputy Magistiate 
On the other hand it has been necessaiy considerably to 1 educe the ntunbei of executive 
sub-divisions, as otherwise great cost must have been incuned and the officeis m chaige woulcl 
not have been fully employed The different aieas undei the vauous jurisdictions,— civil, 
judicial, and executive — mav occasion some degree of inconvenience to the public, but this 
it is sought to min imiz e by leaving sub-tieasuiies at the head-quaiteis of judicial sub-divisions 
in charge of Sub-Deputy Collectois 

22 24 -Barg anas — In the 24-Parganas there aie at present the head-quarters and four 
other sub-divisions — Diamond Harbour, Barrackpore, Barasat and Basuhat The judicial sub- 
division of Sealdah which comprises a portion of the northern suburbs of Calcutta is left out 
of account, as the system is already in operation there For judicial purposes it is proposed to 
retain these five sub-dmsions as they aie, with the exception that the J oynagai thana will be 
tiansferred from the head-quarters to Diamond Harbour For executive purposes there will 
be four sub-diBtucts — Head-quarters, Diamond Harborn, Barasat including Barrackpoie, and 
Easirhat Although Bamackpore will cease to be an executive sub-distnct it will he necessary 
to maintain a sub-treasury in charge of a Sub-Deputy Collector foi municipal and excise 
transactions 

23 Buildings — A residence for the Senior Magistrate at Alipore would cost, as has been 
shown m a foot note to Statement I, not less than R60,000 It is, howevei unnecessary to 
provide this m the experimental stage as the officei can be brought undei the Calcutta housing 
scheme, and a housing allowance at Rl,296 pei annum has accordingly been shown in. the 
recnnmg expenditure Residences will, howevei be lequned at Barasat, Diamond Haiboui 
and Basirhat for the new judicial officeis At Rl 0,255 each they will cost R80,765 A 
residence foi the Sub-Deputy Collector at Bairackpoie will cost R7,000 Additions to 
the offices at the foui outlying sub-divisions will cost R 1,000 each, oi a total of R16,030 
The total charges for buildings will therefore he R68,765 The maintenance chaiges of 
lented buildings need not be considered, but those on offices and additions will come to 
R480 per annum 

2 4 Staff — I am to mvite a reference to the Statement No I appended heieto, which 
shows the present and proposed distribution of the staff Similar statements are also appended 
foi each of the other districts concerned The piesent sanctioned staff at the head-quarters of 
the 24-parganas is nine Deputy Magistrates and Deputy Collectors on general duty, and two 
Sub-Deputy Collectois are oidmanly employed Theie are also two Deputy Collectors, one in 
chaige of the Sunderbans, and the other of excise and income-tax who are permanently lequired 
Two others temporarily engaged in special branches of revenue work have not been included m 
the statement The sub-divisions have each a Sub-divisional Officei, and at Diamond Harboui 
there is a second officer There is a Sub-Deputy Magistrate and Collectoi at each sub-division 
except Barasat The division of work will make a reduction of two ordinal y Deputy Magistrates 
and Deputy Collectors at head-quarters, hut four additional officeis will he lequired to take 
charge of the four executive sub-districts, of which the head-quarteis is one, to be m charge of 
revenue and chaukidaii work and the preventive sections of the Criminal Procedure Code 
The executive officer at Barasat will have charge of the municipalities and factories m the 
Barrackpore sub-dmsion A Covenanted Deputy Collector will be lequired for this purpose 
The net increase in the staff will therefore he one Covenanted Deputy Collectoi of the rank of 
Joint Magistiate and Deputy Collector and one Deputy Collector of the Provincial Civil 
Service 

The judicial officer at Barrackpore must also be a civilian A Sub-Deputy Magistrate 
will have to be kept at Barrackpore for the trial of petty offences Sub-Deputy Collectors 
will be required at Diamond Harbour and Basuhat where khamaJiala are numerous A Sub- 
Deputy Collector will also be required at Barrackpore and at Barasat for excise work and the 
sub-treasuries This involves a total addition of two Sub-Deputy Collectois 

No increase is contemplated in the ministerial staff, but three additional peons will be 
required The total additional recurring cost m the 24-Parganas is estimated of R41,267 

25 Nadta — There are at present five judicial sub-divisions — Head-quarters, Kushtia, 
Meherpur, Chnadanga and Ranaghat It is proposed to maintain these as judicial sub-dm- 
sions and to have three executive sub-districts, namely— 

(1) Kushtia and Chnadanga, 

(2) Meherpur, including Daulatpur thana tiansferred fiom Kushtia, and K&liganj 

thana transferred from the head-quarters, 

- (3) Head-quarters, including Ranaghat 

It is considered necessary to retain a sub-treasury at the head-quarters of the judicial sub- 
divisions, % e , at Chnadanga and Ranaghat This is necessitated hy the 'requirements of 
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the post offices, civil courts and excise departments Sub-Deputy Collectois will have chaige 
of the sub-txeafiuiies at Chudanga and Banaghat 

26 Buildings — A house for the Senior Magistrate will cost 882,800 Sub-divisional 
residences at Kushtia and Meherpui at a cost of 810,255 each and residences for Sub-Deputy 
Collectois at Chuadanga and Banaghat at 84,000 each will come altogethei to 828,510 
Additions to offices at Meherpur and Kushtia at 85,000 each will cost 810,000 , the 
total cost of buildings is therefoie taken at 871,310 Repair charges of the offices and 
additions will cost 8300 per annum 

^ 27 Staff — The present sanctioned staff at the head-quarters of the Nadia district is four 

Deputy Magistrates and Deputy Collectors, and two Sub-Deputy Collectois are ordinarily 
employed There 10 a Deputy Magistiate and Deputy Collector at each of the four outlying 
sub -divisions , and a Sub-Deputy Colleotoi is also employed m each of them, except Meherpur 
It will not be possible to reduce the staff of Deputy Magistrates and Deputy Collectors at 
head-quarters on account of the division of work Three Deputy Collectors w ill be required 
for the three executive sub-districts and one Sub-Deputy Collector, costing m all 3119,020 
per annum No increase in the ministerial staff will be necessary, but five additional peons 
will be required Ta k i n g the Senior Magistrate into account the total additional recurring 
cost for the Nadia distuct will be 839,024 pei annum 

28 Murshidabad —Besides the head-quarteis there are at present sub-divisions at Lalbagh, 
Kandi and J angipui It is proposed to have three judicial sub-divisions— 

(1) head-quarters with Lalbagh, excepting the Nobogram and Sagardighi thanas, 

(2) J angipur, including the above two thanas of Lalbagh, 

(3) Kandi. 


There will be two executive sub-distncts — • 

(1) head-quarters, including, Kandi, and 

(2) Lalbagh, including J angipur 

29 Bwldmga -Sub-Deputy Collectors will be required for each of tbe sub-treasuries at 
Kaudi and Jau«pui, aud houses will be required foi them at a cost of 84,000 each or a 
88,000 Additions to offices will be required at Kandi and Jangipur estimated at 
84,000 for each place, or a total of B8,000 The mamtenance- /cha*«es„ of the 
new office buildmgswdl amount to 8240 pei annum Foi the present the head-quarters of 
the executive sub-district of Lal bagh come Jangipur will be retained at Lalbagh simply because 
there is a residence there The place is, howevei, inconvenient and eventually a residence will 
be leqmred either at Lalgola or at Jangipur costing 810,255 At the head-quarters at 
Beihampore a lesidence must be provided for the Senior Magistrate It is in contempl ation 

Vito Homo Department latte- no 28, dated Uth ^ move the Inmatio Asylum to Kanchi, and the 
January 1906 Uovernment of India have sanctioned the transfei 

e _ Should this be effected in two or three years the 

quarters of the Superintendent could he made available for the Semoi Magistrate Till this 
is done it is hoped that temporary arrangements may be made The total cost of buildings 
in Murshidabad will theiefore come to 82.6,2.85 

„ „ StctffF “The present district staff consist of four Deputy Magistrates and Deputy 
(jollectors at the - head-quarters and three at sub-divisions There are also four Sub-Deputy 

proposed staff on the judicial side will include, besides t* 
\ Magistrate d^d a Sg^Deggty Magistrate at head-quarters and 

two Deputy Magistiates foT the two outlying onJbh fihL side thefe^ wilt 

be lequired two executive sub-distrust officers, three Deputy Cdfeatorsl* tb® headquarters and 
four Sub JJeptrty Collectors Theie will therefore he a total meiease of one Deputy Collector 
costing «6,640 per annum and one Sub-Deputy Collector costing 82,100 per annum^ 
There wul be an mtnease of one clerk and three peons, and the total leeumng expenditure is 
estimated at 8s 27,87 6 per n.Tvmynn 

v Howrah At piesent Ithere are two judicial suh-divisions, at the Sadar and at Ulu- 

tF 1 ?; P is pioposed to letain these for judicial purposes, but to amalgamate Ulubaria with 
tne head-quarters for executive purposes 

82 Buddings —During the experimental stage the Senior Magistrate of Howrah may 
receive an allowance under the Calcutta housing scheme which will come to 81,296 and 

SlSSoS to n SiJS BldenCe need n0t te mcuned fil ’ 800 “ e esbma tel for additions- 

™ 1 ^ 1 tte Magistrate and Covenanted Deputy Collector at 
Sfecto Magistrates and Deputy Collectors and one Suh-Beputy 

^ there are one Deputy Magistrate and Deputy 

one Snb-De^^edfectOT ,It ia proposed that on the judsmal side there sW? 
be undei the Senior Magistrate two Maty Magistrates and one Sub-Deputy Magistrate at 

Magistrate at Ulubana On the exeautivfmde th^e 
will be undei the District Officer three Deputy Collectors at head-quarters and at 
ITlubana, one Sub-Deputy Collector for the sub-treasury and excise and chauktdon work The 
net result is an increase of one Deputy Magistrate There- will be. an fecreaee of four clerks 
and eight menials costing altogether 88,782 annually. The increase m ministerial estab- 
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lishment is laigei than in any other district owing to the transfer o£ revenue woik from 
Hooghly The total lecuiimg expenditure is estimated at 3129,795 

34 Hooghly — The Hooghly district has at present the head-quaaters sub-division at 
Chmsurah, and sub-divisi ons at Seiampoie and Aiambagh It is pioposed to maintain these 
thiee as judicial sub-divisions Arambagh will cease to exist as an executive sub-district and 
will be united with Serampoie 

36 Buildings — Owing to the extensive ban act accommodation at Chmsuia no buildings 
will be requned there, but at Seiampoie a lesidence will be required foi the Joint-Magistrate, 
which is estimated at B1 7,500 and a couit costing B8,000 and involving a recurring 
expenditure of Its 240 The initial cost for the Hooghly district is theiefoie estimated at 
1125,600 

36 Staff — At Hooghly the present sanctioned staff of Deputy Magistrates and Deputy 
Collectors is six Theie is also lequned a Sub-Deputy Collector At present there are two 
of these officers, but one is only temporarily employed on settlement duty and is not taken 
into account At Seiampore there aae one Joint Magistrate and Deputy Collectoi, one first 
class Deputy Magistrate and Deputy Collector and one Sub-Deputy Collector At Arambagh 
there are one fiist class Deputy Magistrate and Deputy Collector and a Sub-Deputy Collector 
The total staff, including the Magistrate and Collector, is thirteen. After sepaiation it is 
estimated that, including the District Officer and the Senior Magistrate, sixteen officers will be 
required as follows — 

At head-quarteis, three Deputy Magistrates on the judicial side , on the executive side 
four Deputy Collectors and one Sub-Deputy Collectoi 

At Serampore, on the judicial side one Joint Magistiate and one Deputy Magistrate, 
on the executive side one Covenanted Deputy Collector and one Sub-Deputy Collector 

At Aiambagh, on the judicial side one Deputy Magistrate , on the executive side one 
Sub-Deputy Collector 

The increase m addition to the Senioi Magistiate will be a Deputy Magistiate at head- 
quarters and a Covenanted Deputy Collector for executive woik at Seiampore It is necessaiy 
to maintain a Covenanted Officer at Serampore for work with the mills and municipalities, as 
well as for the ordinary duties of the post Sub-Deputy Collectors will be requued at Seram- 
poie and Arambagh for the sub-treasuries, the issue of excise passes and chankidan and 
miscellaneous enqumes Besides the pay of the Senior Magistrate there will also be the cost 
of a Covenanted Deputy Collector, who will be of the rank of Joint-Magistiate and Deputy 
Collector, on £850, including exchange compensation allowance, and a Deputy Magistiate 
on £470 

There will be an increase in ministerial establishment of three clerks or muhairus at 
head-quarters and one at Serampore , and altogether of ten menials, such as peons and 
orderlies The annual recurring expenditure is estimated at £38,484. 

37 From the figures stated in this letter it appears that for the five districts the initial 
cost of buildings wifl be £1,68,076, without at present providing residences for the Semoi 
Magistrates at Alipoie, Howrah or Muishidabad or for the Deputy Collector at Lajgola 
Houses will probably eventually have to be provided at Howrah, Alipore and Lalgola at a 
fuither cost of £1,10,256 The recurring expenditure amounts to £1,76,446 The details 
of recurring expenditure will be found m Statement VI and those of expenditure on buildings 
in Statement VII appended hereto As far as possible everything that can be foreseen has 
been taken into account, and the rate of pay of officers has been calculated on a system which 
it is hoped will not lead to under-eBtimates At the same time it is unlikely that no thin g 
should have escaped notice, and it will be lemaakable if some poitions at any late of the new 
scheme do not exceed the estimates Mmor items, such as increases in travelling allowance 
and contingencies, cannot be estimated Buildings in the most expensive part of the province 
aie also very likely to exceed estimates which have generally been based on the standard 
charges The Lieutenant-Governor would therefore propose to put the cost of the scheme 
m round figures at Ra 1,80,000 in initial outlay, and probably at Rs 1,90,000 of annual 
recurring charges Sir Edwaad Bake} is obliged to state m the most explicit manner that 
provincial revenues aae entirely unable to provide for any part of either charge The expense 
can only be met by assignments from Imperial revenues, and I am to request that if it is 
decided to proceed with the scheme, assignments - to the amounts stated may be made to this 
piovince 

88 The additional officers required are shewn in Statement VI appended hereto They 
include — 

(a) Seven membeis of the Indian Civil Seivice of whom five must he of the standing 
of Magistrate and Collector of the third grade, and two should be of the stand- 
ing of Jomt Magistrate and Deputy Collector , 

(5) Seven Deputy Magistrates and Deputy Collectois , and 
(c) Four Sub-Deputy Collectois 

All of these must be provided by additions to the respective cadres, as there is no existing 
reseive from which they can be drawn The additions to the cadres of the Provincial Execu- 
tive Service and the Subordinate Civil Service will have to be made in grades somewhat above 
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the average, as the new ofEceis will be employed on duties which leqmre considerable ex- 
perience 

39 It lemams, in accoidance with the lequest contained in Sir Herbert liisley's letter, 
to supply a statement of the modifications in the exiting law which will be lequued In the 
opinion of the Lieutenant-Governor it would not be convenient to introduce modifications into 
the text of a large number of Acts, to the effect that they should be read m a paiticulai way 
in certain districts His Honom has therefore caused to be prepaied a draft of a short liiU 
which provides that m the districts to which it may be extended by notification, there shall 
be both a Senior Magistiate and a District Officei The formei would exercise the functions 
of a District Magistrate, except those refeiied to m the schedule The latter would cease to 
be a Magistrate, but would continue to exeicise all the functions of the District Magistrate 
mentioned m the enactments referred to m the schedule A brief prelimmaiy examination 
has shown that the numbei of entries to be made in the schedule will be veiy great indeed 
To piepare it in a complete form will lequire prolonged labour and close scmtuiy His IIououi 
considers that this work ought not to be undertaken until the Government of India have 
definitely decided to adopt the scheme and to introduce legislation of the nature suggested 
for the division of the functions now peifoimed by the District Magistiate 

"When the schedule is completed it is haidly to be hoped that it can be flawless and final 
Powei has theiefoie been taken m the diaft Bill to amend the schedule as may he necessary 
from time to time A copy of the draft Bill will be found amongst the enclosuies to this 
lettei 
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Appendix XIX. 

No. IS- Judicial; dated the 2 1st July 1910 
Vtom — His Excellency the Right Honourable the Governor-General in Council* 

To—* His Majesty's Secretary o£ State for India 

We have the honour to refer to the correspondence ending with Your Lordship'* Judicial 
despatch no* 36, dated the 22nd June 1908, on the subject of the separation of judicial t and 
executive functions in India. 

2 With his Judicial despatch no. 47, dated the 8rd August 1899, Lord George Hamilton 
foiwpded a memorial signed by ten gentlemen, seven of whom had held high judicial office m 
India*, on the subject of the separation of judicial and executive duties, in which the memo- 
rialists asked that a scheme might be prepared for the complete separation of judicial and 
executive functions They based their condemnation of the piesent system to a great extent 
upon articles which had appealed m India and The Asiatic Quarterly Rev%eu' s and upon notes 
illustiatiug its alleged evils which were compiled by the late Mr Manomohan Ghosh, a 
Barrister in large criminal piactice, and they expressed approval of a scheme published in 
India m August 1898 by the late Mr. R. C» Dutt, C I E , which purported to separate the 
executive and judicial sei vices m Bengal u without mateually adding to the cost of adminis- 
tration ” The memorial was leferred to local Goveinments and the High and Chief Comte 
and Judicial Commiesioneis in March 1900 The local Governments were requested to 
examine the matter on the bioad ground of geneial administrative expediency, as well as on the 
nanow basis of immediate piacticability, financial or otherwise It was pointed out that in 
many provinces sepaiation had alieady been earned to a considerable extent especially in the 
highei giades , and that in some the change was sufficiently recent to allow of an estimate 
being formed of its results, and it was suggested that some further advance on the same lines 
might be possible and expedient, if complete sepaiation were not It was explained that what 
was wanted was a few weighty opinions from reliable and experienced officers who wcie com- 
petent to judge of the questions that had been raised. The highest judicial officers, whether 
High or Chiel Courts or Judicial Commissioners, were in all cases to be consulted, as well as 
those having executive expnnence The opinions were to be accompanied by a definite state- 
ment of all the cases of abuse which had come to notice duimg the preceding five years, with 
an abstract showing, as faL as possible from the judgments delivered, m what respect 
abuse or mis-earuage of justice had, arisen m eaoh case from the operation of the present 
system Attention was specially invited to Mr Dutfc's scheme of separation, and the Govern- 
ment of Bengal was requested to sciutmise carefully the contention that it would involve no 
additional expenditure, and, if the sci utiny -showed that additional expendituie would be neces- 
sary, to prepare as close an estimate as could be made of the annual cost involved in adopting 
the scheme. r • 


8. The replies* received to this reference disclosed a preponderance of opinion, most 

• TheBBieplesw^befonndin the Procacdings of ma ? bed the part of execnfcive offices and less 
%he Government o£ India, Home Department (Judl ), cer tam on the part of judicial officers, against the 
May 1900, nos 1 9 &- 2 G 4 (confidential) application of the abstract principle of sepaiation 

,, , . i , and m fev0lir maintaining the existing system 

without material alteration It was pointed out that the illustrative oases cited m support of 

rt« a HSp^ te ? ded |.r? a i P ^ 10d ° f l8ya ? r V fch “ t 1 w >« e ao 7 act of grave rai ustice was charged, 
the High. Coart or the local Government had supplied the appropriate remedy, that the oases 
of abuse were few in number and bore an icfinSesitnal prodortiod 'U the v.lume of judicial 
work, that many of them would have beta liable to - ooctairenoe even undei a system of 
separated functions, and that some of the acts complained of had since been rendered 
xmposmble by the amended Code of Criminal, Piooedure A, close examination of the m*m ,nal 
tl hat It had been composed without due legard to aooura-y and fairness, and that the 
strong expressions of which it made use were m maiked contrast ^ith the caution displayed 
“i°, 8 i, emm r til0 m «® 0 rialists when they w^re writing on their own account 

w , ere ““Passed by the obvious defects of the donstiuctive 
^ ^® lWBr d J^ y the memorialists, which were shown by the Government of Bengal to 
be likely to cost over 18 lakhs a year m that province alone. 

a0 t t ttach ^ f ^, est weight, to the considerations m favour of the 
jSSf^S 6 *" had been pu$ forward so strongly and by so many authouties, both 
judicial and executive. Wp decided, however, that there were defects m the existing system, 
raiding mainly in the control exercised over the subordinate magistracy by the executive 
officer who is responsible for the peace of the district, and, we adnSttfid taat a combination of 
functions wbioh is contrary to the western ideals on which tjhe lawyers in this oountry are 

t6Il K to ,’ ns P ir l 0 * at lea9t * he mor « advanced provinces, a 4fatruafc of the magis- 
traey m those who have business in the courts It may he, as objectors uige, that there 5 is 
sW_ less faith leposed m the Civil Courts wbioh are free from all suspicion of executive influence. 
Thisia due perhaps to the opposite tendehey ’ whidh they evmoe oi placing sole 'reliance on 
abstract piinmples of law divoroed from an intimate knowledge of or sympathy with the people. 
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tod we Were aware o£ the danger that this tendency might arise m tho case of a magistracy 
such as might be created independent of the distinct officer's control However, aflei imxious 
consideration of both points of view, we finally decided that it was onr duty to dev iso, if 
possible, a scheme which would meet the more serious of the objections taken to the present 
system 

5 The arguments in favour of some change m our system were forcibly pi evented by tho 
then Home Member of our Council, Su Haivey Adamson, m his speech m the Legislative 
Council on the 27th Maich 1908, of which a copy is appended to this despatch It contains 
in our opinion a mach stionger ease For a modification of ousting mango rents than was to 
be found in the arguments of the memonaluts, and, though as above observed, wo fully 
admitted the weight of the objections against any change, we decided that these objections 
Were not sufficiently str ng to outweigh the reasons which inclined u** to advance cautiously 
tod tentatively towaids the separation of judicial and executive functions in those parts of 
India where the local conditions rendered that change possible and appropriate Tho cry foi 
separation had come chiefly from Bengal, and it appealed to us that the need for a separation of 
police and magisterial functions was more pies-nng m the two 13 on gals than elsewhere. One 
oanse may be found m the intellectual ehaiactei of the Beugah, anotliei in the absence of a reve- 
nue system which in other provinces bungs executive officpis into cl user touch with the people, 
another in the fact that theie is no mucliinf ry except the police to paform duties that arc done 
elsewhere by the better class of revenue officer, and another m the fact that there aie more 
lawyers in Bengal than elsewhere These may or may not be the ical causes, but most certainly 
the general belief was that the defects of a joindei of functions neio mrsfc prominent in the 
Ben gals, and it was on those grounds that we came to the conclusion that when a suitable 
scheme of separation could be devised, a stait should bo made m those two piovinces. 

0 It is an easy matteL to propose as an abstiact punciple that magisterial and police 
functions should be separated, but in the descent to actml details tho subject bristles with diffi- 
culties We weiehowevei then disposed to think that a possible solution of the difficulty 
might be found in the following tentative scheme of sepaiation — 

(1) Judicial and executive functions to be entirely separated to the extent that an officer 

who is deputed to executive woik sh ill do no judicial woik and ? tee versd except 
during the shoifc penod when he is piopirm g for departmental examinations 

(2) Officeis of the Indian Civil Semce to choose aftei a fixed number of years'* service 

whether their future career ib to be judicial oi executive, and thereafter to bo 
employed solely on the career to which they have been allotted The allotment 
to depend on choice modified by actual lal considerations 

(3) Officers of the executive branch of the pioviuoial civil service, an.l if possible, mem- 

bers of the subordinate civil service, t) be subjict to the same conditions as m 
(2), though the period after which choice ig to be exeicisod may bo different. 

(4) During the period antecedent to the choice of career, officers of both sei vices to he 

gazetted by local Governments to cormnissioneis’ divisions, and to bo deputed to 
executive ot judicial duties under head (1) by the commissioner's order 

(5) During this period deputation fiom executive to judicial or vice vend to be made 

at intervals not longer than two years. 

(6) High Courts to be consulted freely on questions of transfer and promotion of all 

officers who have been permanently allotted to the judicial branch 

(7) Two superior offioeis to be stationed at the head-qumtera of each district, the 

district officer and the senior magistrate 

(8) The district officer to be the executive head of the district, to exercise the revenue 

functions oE the collectoi and the pieventive magistenal powers now vested m 
tne district magistrate, to have control ovei tue police, and to discharge all 
miscellaneous executive dutioe of whatever kind. 

(9) The magisterial judicial business of the district to be under a senior magistrate who 

should be an officer who has selected the judicial line, either a civilian or a deputy 
magistrate oE expeuenoe He should be the head of the magistracy and his duties 
would be (1) to try important criminal cases, (2) to hear appeals from 2nd and 
3rd class magistrates, (3) to perform criminal rovision work and (4) to inspect 
magistrates' courts In districts where these duties do not give him a full day's 
work he might be appointed an additional district judge and employed m civil 
Work and in. inspecting civil courts. If, where the senior magistrate is a deputy 
magistrate, it is cdtfcsideredr inexpedient on account of his lack of experience to 
give him civil work he might bd appointed assistant sessions judge In this 
capacity he would give relief td the district and sessions judge by trying such 
pessions cases as might be made over to him. 

(J.0) At headquarters of districts, where there jare at presentee Lilians, deputy collectors 
apd sub-deputy collectors, a certain number to be deputed to executive and the 
remainder to Judicial work, 
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(11) Sub-divisional boundaries might be re ai ranged, and eaob district divided into 

judicial sub-divisions and executive sub-distncts, the boundaries of which need 
not be coterminous. The area of a judicial sub-division to be such as to give the 
judicial officer in ohaige a full daj's woik, and similarly with executive sub* 
distncts Boundaues to be ananged so as to disturb existing conditions as little 
as possible. 

(12) The sfcafE would similarly be divided into (a) executive officers, viz , the distinct 

officer, a certain number of civilians, deputy collectors and sub-deputy collect o* sat 
head-quarters, a civilian or deputy collectoi m each sub-district, *md (6) judicial 
officers, vte , the senior magistrate, a certain number of civilians, deputy magis- 
trates and sub-deputy magistrates at head-quarters, a civilian or deputy magis- 
trate m each sub-division. 


(18) The district officer to be empowered as a district magistrate, and certain 
ether executive officers to he empowered as first class magistrates, solely for the 
performance ot the preventive functionb of chapters VI II (omittia 1 * section 106} 
to XII of the Code ot Cuminal Piocedure 


(14) When it should appear to the district officer that the presence of a magi ti ate is 
required at any place other than the head-quarters ot a magistrate foi the purpose 
of a local enquiry or tnal, he might lequest the senior magistrate to depute a 
magistrate accordingly, and the senior magnate should be bound to comply 
with suoh requisition. 


( 15 ) The scheme to he brought into operation by an Act of tbe legislature piovidmg 
that m districts to which it might by notification be applied, oertain provisions 
of various Acta should be read subject to ceitam modifications 


* The getneial pnnmple underlying the scheme was that the trial of offences and the 
eontiol of the magistiates who try them should nevei devolve ou officers who have any connec- 
u ,Tir * P °i 00 or ™ fch ? xeou) ™6 duties, while on the other hand the prevention of oiime 
ehould be a function of the district officer and his executive subordinates who aie responsible 
for the preservation of the peace of the di-tuct The scheme outlined above lemesented a 
large concession to the wews of a cer‘ am section of edu- ated Indian opinion That c moession 
could, in our opinion, only be made if it was accompanied by the most ample security fox the 
preservation 01 the public peace and foi the maintenance of the authority of the district officer, 
but we believed that the proposals complied with thes° essential condit’one, that they weie not 
likely to weaken the power an 1 influence of the distiict officer, and that by relievin'* him of 
^notions, some of which he rarely exercises while otheis are oompa. atively unimportant, they 
would materially strengthen his position as the responsible represotativo of the Government, 

8. These proposals were referred to the Governments of Bengal and Eastern Bengal and 
Assam and to the Hon bio Judges of the Calcutta High Court for opinion in our Home 
Secretary's letteis of the 27th March and 21st May 1908, copies of whfoh we enclose/ and 
were also made public m the speech of the late Home Member to which we have ahead? 

J ln ^ s P eeoll Sl1 Harvey Adamson toot the preomtion of making it dear thit the 
scheme did not represent a final expression of our dooision, but that it was merely a tentative 

of^tlle priMem^ 11 ° Ut &1 cntl0Isna Wlt!l tIie ldea of hiding assistance in the deteimmation 


r „, ® ^t^ P n S °! t b0 Gore ™ mea6a ot Bengal and Eastern Bengal and Assam and the 
Calcutta. High Com t to our refeience to them are contained m their letters of the 29fch 
November 1908 and 11th June 1909, 9th July 191)9 and 10th July 1908 lespectirely 
copies of which we also enolose for Your Lordship's inhumation Su Andrew Pilseu 
the late Lieutenaut-GoTemor of Bengal, was strongly opposed to the scheme and 
though the present Lieutenant-Governor is m favour of the' principle of separation he 
objects to the introduction of fecial means to effect it at the piasenfc time, mamlv on 
tbe ground that in . the present social and political conditions it is unwise to adopt a 
easure which would, in the opinion of a very laTge number of pe mle. weaken thn 
hands of Government and impair the authority of the district officer, and which might alienate 
of cla-saGH fuondly to British rule. He also points out that the enlargeSnt 

a C A°l n °' h “J \ d f ,si ? n that an Bsecntive Council is to he established m 
Bengal are regarded by an influential section of the pubhc as calculated to detraot from the 
v^our and energy of the Executive Government and to import a want of promptitude and 
efficiency into its action in dealing with offences against the State He thinks therefo. e th?t 
it will be wise to defer a ladioal change m the judicial system until the new legislative 
arrangements have justified themselves, and in support of this conclusion he adds flmt the 
provincial revenues cannot sustain any part of the cost of the scheme, which, if introduced m 
only five districts m tie province, is estimated to cause an annual expenditure of Rs. 1,90 000 
in addition to an initial outlay of Rs 1 80,000. Sir Lancelot Hare is averse from introducing 
at the present time any scheme which would involve a violent departuie from existinf 
conditions, principally on the grounds that it is veiy desirable that the question should be dis^ 
cussed fully m the enlarged Councils, that it is inexpedient to make an important chancre in the 
judicial system until some progiess has been made in the direction of decentralization, and that 
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the introduction of the proposed measures in two distrusts alone wonjd cost no less than 
Rs 2.08,000 a year, in addition to an initial outlay of Rs. 2,92,000, a sum which could 
not be expended without cheeking the development of the province in a mannoi which 
would be very undeniable Further, he points out m paiagtaphs 7 , 19 and 20 01 ms letter 
of the 9 th July 1909 that an approach to the separation of functions has alieaay been 
tYia/lP m the larger districts of the province by the appointment of additional district 
magististes and by an increase in the number of outlying judicial centres in the mnfassal, 
that in the ordmaiy course of events this process must continue, and that by this means not only 
is the principle recognised which we aim to establish, but that it is being gradually carried 
into practice in a manner which involves the least possible dislocation o£ traditions aud of 
the existing district organisation. This same process is taking place in Bengal, and if pushed 
to its logical development we are inclined to the belief that it may afford a solution of this 
thorny question. 

10 We have, we believe, sufficiently demonstrated the soundness of the pimoiple, in its 
application to the more advanced provinces of India of the separation of judicial aud executive 
functions, and have no doubt that effeofc will eventually he given to it For the present, 
however, a postponement of any radical and expensive change such as that outlined m para- 
graph 6 of tbia despatoh is unavoidable. On political grounds it seems out of the question for 
ns at the present time to proceed with a scheme which would be regarded by influential 
sections of opinion as calculated to weaken the power of the district officer and thereby to detract 
from the aathonty of the Government Moreover, as the Lieutenant-Governor of Eastern 
Bengal and Assam has ohseived, an important administrative change of the nature contemplated 
is one on which the enlaiged Councils might be expeoted to express an opinion Even among' 
the professional middle class, which lends to the proposal its chief support, some might hesitate 
to press for it strongly as soon as they lfalised what it wa 9 likely to cost. They would, it is 
probable, appreciate the fact that the real issue is not whether separation is desuablo m itself, 
but whether it is so desirable as to take precedence of the improvement of all forms of primary 
education, of measures to restuct malaiia, of general sanitary reform, of extending the 
resources of local self-governing bodies, and of many other proposals of a popular nature which 
aie now being pressed upon our attention The estimates given above of the oost of mtioducing 
the change proposed into a veiy limited portion of two piovmces is sufficient to indicate 
wbat a very heavy expenditure would be required if it were brought mto force universally. 
As we have already observed, we think that it is possible that the pioblem may be solved by 
continuing the experiment of separation on the lines on which it is already being tried in bom 
Bengals as funds are available and aa circumstances demand. We are, however, reluotantly 
impelled to the conolusion. that 1 ^ would he inadvisable both on political and financial grounds 
to attempt any moie rapid rate of progress towards the goal which we have set before ub. 
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Speed delivered by Sir Uarvey 4damen in the Legislative. Cornell on the 27th Hard 1903 

ff I propose to say a few words on a subject on which volumes have been written during 
the past few years— the separation of Judicial and Executive functions m India In 1899 
the Secretary of State forwarded to the Government of India a memorial signed by ten 
gentlemen, seven of whom had held hi<*h judicial office m India, in which the memorialists 
asked that a scheme might be prepared for the complete separation of Judicial and Executive 
functions They baaed their condemnation o£ the existing system largely upon notes illus- 
trating its alleged evils, which were compilad by Mr Manoraohan Ghose, a barrister in large 
criminal practice The memorial was referred to Local Governments and to high judicial 
officers m India for report, with the result that an enormous mass of correspondence has 
accumulated. This correspondence disclosed a decided preponderance of opinion in favour 
of the existing system, but whether it was the weight of the papers or the weight of their 
contents that has so long deferred a decision of the question is more than I can say The 
study of the correspondence has been a tedious and laborious process, but, having completed 
it, I am inclined to think that the consensus of opinion against a ohange may have been 
due in gieat measure to the faulty presentation by the memorialists of the case for separation, 
as well as to the obvious defects of the constructive proposals put forward by them, which 
were shown by the Government of Bengal to be likely to cost many lakhs of rupees jn that 
province alone The authors of the memorial, m my view, put their oase very feebly when 
they rested it on a few grave judicial scandals which were alleged to, have occurred from 
time to time It was easy to show that many of these scandals oould have occurred even if 
the functions had been separated. Many who have reported their satisfaction with the 
etisfyng system have followed the memoual-ists and been impressed by the comparative 
infrequency of grave judicial scandals in India having their cause m the joindeT of function, 
and by the certainty of their being exposed to light and remedied Scandals may to some 
extent exemplify the defects of a system, but there can be no doubt that, whatever system 
be adopted, scandals must occur. Occasionally, very rarely I hope, wo find the unscrupulous 
officer, loss infrequently we find the incompetent officer, but not so seldom do we find the 
too zealous officer, perfectly conscientious, brimming over with good intentions, determined to 
remedy evils, hut altogether unable to put into proper focus his own powers and duties aqd 
the rights of others With officers of these types — and they cannot be altogother ettminatedw 
oocapipual public soandals must occur, mot only i n India, but elsewheLe, as a perusal of any 
*8j3ue of Truth will show, I see no reason for believing that they occur more frequently in 
India than in England or any other country , but this at least may be said for the Indian 
system of criminal administration, that in qo pountry u n the world is so perfect an opportunity 
given for redressing such soandals when they oecuis 

'* But though the preponderance of opinion in the correspondence is as I have stated, a 
deeper search reveals considerable dissatisfaction with the existing system This is expressed 
chiefly in the reports of judicial officers The faults of the system are not to be gauged by 
instances of gross judicial scandals They are manifested m the ordinary appellate and 
revisional work of the higher judioial tribunals In one oase a sentence will be more vindictive 
than might have been expected if the prosecution had been a private one In another a 
Conviction has been obtained on evidence that dees not seem to be quite conclusive In short, 
there is the unconscious bias m favour of -a cwviiotion entertained by the Magistrate who is 
responsible for the peace of the district, or by the Magistrate who is subordinate to that 
Magistrate and sees with his eyes The jexewise of control over the subordinate Magistrates 
by whom the great bulk of criminal eases are tried is the point where the present system is 
defective This control indirectly affects the judicial action of the subordinate Magistrates It 
is right and essential that the work of the subordinate Magistrates should be the subject of 
regular and systematic control, for they cannot be relied on more than any other class of 
subordinate officials to do their work diligently and intelligently without it But if the 
oantrel is exercised by the officer who is responsible for the peace of the district there is the 
eangteftt danger that the subordinate Magistracy may be unoonsciously guided by other th a m 
purely judicial considerations I fully helaeyp that subordinate Magistrates very rarely do an 
maastiee wittingly But the inevitable result of the present system is that crimiual trials, 
affecting the general peace of the district, are not always conducted in the atmosphere of cool 
impartiality whioh should pervade a Court of Justice Nor does this completely define the 
evil, which lies not so much in what is- done, as in what may be suspected to be dope , for is- 
not enough that the administration of justice should be pure, it can never bafhe bedrock of 
eur, rule unless it is also above suspicion. 

••Those who are opposed to a separation of functions are greatly influenced by the belief 
that the ohange would materially weaken the power and position of the District Magistrate 
and would thus, impair the authority of the Government of which he is the chief local 
rep* o&tttatara. The objection, that stands nut in strongest relief is that prestige will ha 
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lowered and authority weakened if the office* who has control of tie police and who is 
responsible for the peace of the district is deprived of control over the Magistracy who try 
police cases. Let me examine this objection With reference to the varying stages of the 
progress of a community tinder ceitaiD circumstances it is undoubtedly neceesaxy that the 
executive authorities should themselves be the judicial authorities, The most extreme case 
is the imposition of martial law in a country that is in open lehellion. Proceeding up the 
scale we oome to conditions w Inch I may illustrate by the experience of Upper Burma for 
some years after the annexation Order had not yet been completely restored and violent 
crime was prevalent Military law had gone and its place had been taken by civil law of 
an elementary kind District Magistrates had large powers extending to life and death. 
The High Court was presided over by the Commissioner, an executive officer The criminal 
law was relaxed, and evidence was admitted which under the strict rules of interpretation of 
more advanced system would be excluded All this was lendered absolutely necessaiy by the 
conditions of the country Order would never have been restoied if the niceties of law as 
expounded by lawyers had been listened to, or if the police had not gone hand in hand with 
the justiciary. Proceeding fuither up the scale we come to the stage of a simple people, 
generally peaceful, but having in their character elements capable of reproducing disorder, 
who have been accustomed to see all the functions of Government united in one head, and 
who neither know nor desire any other form of admimsti ation The law has become more 
intricate and advanced) and it is applied by the courts with all the strictness that is necessary 
in order to guard the liberties of the people. Examples would he easy to find in India of 
the present day* So far 1 have covered the stages m which a combination of magisterial 
and police duties is either necessary or is at least not inexpedient In these stages the prestige 
and authority of the Executive are strengthened by a combination of functions. I now 
oome to the case of a people among whom very different ideas prevail The educated have 
become imbued with Western ideals. Legal knowledge has vastly increased. The lawyers 
are of the people, and they have derived their inspirations from Western law* Anything 
short of the most impartial judicial administration is oontrary to the princiules which they 
have learned I must say that I have much s> mpathy with Indian lawyeis who devote their 
energies to making the administration of Indian law as good theontically and practically 
as the admimsti ation of English law. Well, wbat happens when a province has reached 
this stage and still retains a combination of magisterial and police functions ? The inevitable 
result is that the people are inspired with a distrust of the impartiality of the judiciary You 
need not tell me that the feeling is confined to a few educated men and lawyers ana is not 
shared by the common people I grant that if the people of such a province were asked cne 
by one whether they objected to a combination of functions, ninety per cent of them would 
be surprised at the question and would reply that thay had nothing to complain of. But bo 
soon as any one of these people comes into contact with the law his opinions are merged m 
his lawyers If his case be other than purely private and ordinary, if for instance he fears 
that the police have a spite against him, or that the District Magistrate as guardian of the 
peace of the district has an interest adverse to him, he is immediately imbued by his surround- 
ings with the idea that he cannot expect perfect and impartial justice from the Magistrate. 
It thus follows that m such a province the combination of functions must rntpne a distrust 
of the Magistracy in all who have business with the oourts Can it be said that under such 
circumstances the combination tends to enhancement of the prestige and authority of the 
Executive ? ^ Can any Government be strong whose admimsti ation of justice is not entirely 
above 'suspicion ? The answer must be in the negative The combination of functions in 
such a condition of society is a direct weakening of the prestige of the Executive 

“ On these grounds the Government of India have decided to advance cautiously and 
tentatively towards the separation of Judicial and Executive functions m those parts of India 
where the local conditions render that change possible and appropriate The experiment may 
be a costly one, but we think that the object is woibhy It has been consistently pressed on 
us by public opinion in India I have had the pleasure of discussing the question with Indian 
gentlemen, among others with my colleagues the Hon' hie tbe Maharaja of Duibhanga and 
the Hon'ble Mr Gokhale Their advice coincides with my own view, that the advance should 
be tentative and that a commencement should be made in Bengal including Eastern Bengal. 
It is from Bengal that the cry frr separation has come, and if there is any force in the general 
principles which I have expounded, it would appear that the need for a separation of police 
And magisterial functions is more pressing in the two Bengals than elsewhere. One oause 
•nay be found in the intellectual chai actor of the Bengali, another m the absence of a revenue 
system which m other provinces brings executive officers into closer touch with the people, 
another in the fact that there is no machinery except the police to perform duties that are done 
elsewheie by the better class of revenue-officer, another in the fact that theie aie move lawyers 
& Bengal than elsewhere, and another, I suspect, m the greater interference by the District 
Magistrate with police functions m Bengabthan in -other provinces. These may or may not be 
the real causes, but most certainly tbe general belief is that the defeots of a joinder of functions 
sore most prominent m the Bengalis, and it is on those grounds that we have come to the 
conclusion that astait should be made in these two provinces" 

- ^ - 

'i« 4 * It is a very easy matter to propose as an abstract principle that" magisterial and police 

function^ should be eepaiated, but in the descent to actual details the subject bristles with 
difficulties, A solution has been attempted, and it is being sent to the two local Governments 
|pr criticism. It is desirable that it should be submitted to the criticism of the public at the 
same lame. 1 may therefore now disclose the details. But in doing so 1 desire to state clearly 
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that the tentative solution is not a final expiession of the decision of the Government of 
India, and that it is merely a suggestion thrown out for criticism with the idea of affording 
assistance m the determination of a most difficult pioblem The general principle outlined is 
that the trial of offences and the contiol of the Magistrates who try them should never devolve 
on officers who have any connection with the police 01 with executive duties, while on the othei 
hand the prevention of cnme should he a function of the District officer and his executive 
subordinates who are responsible for the preservation of the peace of the district The outlines 
of the scheme, stated baldly, and without discussion, aie as follows — 

(1) Judicial and Executive functions to be entirely separated to the extent that an 
officer who is deputed to executive work shall do no judicial woik, and vice verscC, 
except during the short penod when he is preparing for departmental examinations 

(2) Officeis of the Indian Civil Service to choose after a fixed number of years’ service 
whether their future caieer is to be judicial or executive, and thereafter to be 
employed solely on the caieei to which they have been allotted The allotment to 
depend on choice modified by actual lal consider ations 

(3) Officers of the executive blanch of the Piovancial Civil Service and if possible, 
members of the Suboidmate Civil Service to be subject to the same conditions as 
m (2), though the penod aftei which choice is to be exercised may be different 

(4) During the penod antecedent to the choice of careei officers of both services to be 
gazetted to Commissioneis’ divisions and to be deputed to executive oi judicial 
duties by the Commissioner’s older 

(6) During this penod deputation fiom executive to judicial or vice versa must be at 
mteivals not longer than two years 

(6) High Court to be consulted fieely on questions of transfer and promotion of all 
officeis who have been permanently allotted to the judicial branch 

(7) Two superior officers to be stationed at the headquarters of each district, the 
District Officer and the senior Magistrate 

(8) The Distnct Officer to be the executive head of the district, to exeicise the revenue 
functions of theOollectoi and the preventive magisterial powers now vested in the 
Distnct Magistarate, to have control ovei the police, and to discharge all miscella- 
neous executive duties of whatever kind 

(9) The magistenal judicial business of the district to be under the senior Magistiate, 
who will be an officei who has selected the judicial line— either an Indian Civilian 
or a Deputy Magistrate of expenence He will be the head of the Magistiacy 
and his duties will be (1) to try impoitant criminal cases, (2) to heai appeals fiom 
second and thud class Magistrates, (3) to perform criminal revision woik, and 
(4) to inspect Magistrates' Courts In districts where these duties do not given 
him a full day's work he may be appointed an additional Distnct Judge and 
employed m civil work and in inspecting Civil Courts If, where the senior 
Magistrate is an officer of the Provincial Civil Service, it is consideied inexpedient 
on account of his lack of experience to give him civil work, he may be appointed 
Assistant Sessions Judge In either capacity he would give relief to the District 
and Sessions Judge 

(10) At headquarters of districts, where there are at present Indian Civilians, Deputy 
Magistrates and Snb-deputy Collectois, a certain number to he deputed to 
executive and the remainder to judicial work 

(11) Sub-divisiona! boundaries to he re-arranged, and each distnct to he divided mto 
judicial sub-divisions and executive sub-districts The boundries of these need 
not he conterminous The aTea of a judicial sub-division to be such as to give|the 
judical officer in charge a full day’s work, and similarly with executive sub- 
districts Boundaries to be arranged so as to disturb existing conditio ns as httle 
as possible 

(18) Thus the whole distnct is divided mto — 

A Executive— 

{a) Head-quarters, 

(5) Sub-districts, 
and also into— 

B Judicial — 

(a) Head-quarteis, 

(5) Sub-dmsions, 
and the staff is divided into — 

A Executive, under the District Officer, namely — 

(a) The Distnct Officer 

(J) A ceitam number of Indian Civilians, Deputy Collectors and Sub- 
ir deputy Collectors at head-quarters 

tt^An Indian Civilian or Deputy Collector for each sub-district. 



B Judicial, under the senior Magistrate, namely — 

(a) The senior Magistrate 

(5) A ceitam number of Indian Civilians, Deputy Magistrates and Sub- 
deputy Magistrates at head-qu alters 

(c) An Indian Civilian or Deputy Magistrate foi each sub-division 

(13) The Distuct Officei to be empoweied as a Distuct Magistiate, and certain othei 
executive officers to be empoweied as fiist class Magistiates, solely foi tbe 
performance of tbe preventive functions of Chapter VIII (omitmg section 10t>) to 
Chaptei XII of the Code oi Criminal Procedure 
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No 19-Publio, dated the 47th January 1911. 

From— B ib Majesty's Secretary of State for India, 

To*— His Excellency the Right Hotiotttable the Governor General of India in Council 

I have considered in Council the letter of your Excellency’s Government m the Home 
Department, no. 13, of the 21st July 1910, on the long-standing question commonly descubed 
as the sepai ation of judicial and executive functions To persons unfamiliar with the facts 
this description is hable to oonvey the impiession that in India judicial and executive functions 
are ordinarily united in the same hands 'ibis, of course, is by no means the case. The practice 
of entrusting executive officials tnth regular civil jurisdiction, whith was foitaaerly found 
convenient in non-regulation districts, now survives only in Upper Burma and m a few 
backward tracts in other provinces. In four provinces, suits between landlord and tenant come 
before revenue officials who, from the nature of their duties, are specially qualified to deal with 
them Elsewhere an a rule, sUch litigation is disposed’ Of by the regular civil odtrtts The 
special powers conferred on reVetwe Officers fot the purpose of assessing land revenue, fixing 
fair rent*?, and disposing of miscellaneous business connected with rent or land revenue are not 
really of a judicial nature, but are employed in the former Case to exercise and safeguard the 
rights of the State in respect of the land, and, in the latter, to determine complex economic 
problems on which the Ordinary* couits are unfitted to adjudicate So far, therefore, as civil 
justice is concerned, the separation of powers is as complete as the circumstances of the 
country permit In the department of criminal justice, the supeuor criminal courts (the High 
Courts, the Chief Courts, and the Courts of Session) aie presided over by judicial officers who 
have no executive authority. But the Dtstiuit Magistrate, who is the - head of the police And 
has executive control over their investigations of crime, is also empowered to exerasU*- 

(1) Magisterial powers in criminal cases 

(4) Special powers for the prevention of offences tinder Part XV , Chapters VIII to 
XII, of the Criminal Procedure Code 

(3) Appellate powers m the case of magistrates of the second and third classes, 

(4) General supervision and control over all magistiates suboidinate to him. 

2. Subordinate magistrates of all classes, although they have no exfcra-mdioial authority 
over the police, discharge, in addition to their judinal functions, a variety of miscellaneous 
executive duties. 


8 The subject disoussed in Tour Excellency's letter thus laises the following issues — 

(1) Should the District Magistrate he relieved of his criminal junsdic'ion, both 
original and appellate, and of his powers of controlling and supervising the 
magisterial work of subordinate magistiates ? 

(8) If this is dons, what provision should be made for the exercise of this preventive 
jurisdiction? r 


(8) Should the principle of separation of judioial and exeoutive authority be applied 
to the case of suboidinate magistiates ? " 

4 These quesboDS were first brought to public notice by a resolution passed at the second 
meeting of the Indian National Congress in 1886, and have been repeated at all subsequent 
, meetings of that body. Twelve years later they fom ed the sublet of a memorial which was 
transmitted by Lord George Hamilton with his Despatch of Sid August 1899 for the consider- 
ation of Lord Cuiaon s Government A reference to local Governments and the supeiior 
courts showed that the opinions of the judges were equally divided, while executive office^ 

rl h f ^“ C ? tl0n6 r + l e In faVOnr of the present system Lord Curzon's Govern! 

ment did not regard the time as opportune for pressing the question rapidly to a deion 3 
it remained in abeyance until Maroh 1908, when a tentative schema n f ' d 

forward by Sir H« Adamson, then. Home Memi er ot Your Excellences *** 

accepted in principle by the Governments of the two provinces, Bengal Ind vZZ tT ? 
and Assam, wheie it was proposed to introduce it. in selected distnet. KtT * rtenx Ben S al 
But the UMlinU, d both P.TOEM « ttaStto 

expenmen lal lines, for political and financial leasons which fu ^ tiler, ev ® n on 

Excellency’s Government Sir Lancelot™ Hare o EJes t0 Your 
approach to the separation of judicial and exeoutive functions ^already* bem^LS *! 
thej^adquarters of distnots and in sttb-divifeions, by the anrointinp»»f nt o!u t m 1 de5 at 
*•***« are mamly judioml, and SS^TStS 

m th ° S**™ 1 deVel °P ment of P* 0 *"- The cost of experimental ^eparafcon^to thj ext^ 
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todioated in the local Governments' letters is estimated m Bengal at 12,677/ , and in Eastern 
Bengal and Assam at 13,808/. per annum In addition to this theie would be an initial outlay 
on oonrts and houses o£ 18,000/. in the former province and 19,467/. in the latter, 

6, On the whole ease, Tour Excellency’s Government is of opinion that for the more 
advanced Provinces of India the separation of executive from judicial functions is Sound in 
pimciple and will in course of time be fully carried out You consider, however, that the 
particular scheme now under consideration must be postponed for the present, partly because it 
is inexpedient to take any step that may be deemed likely to weaken the authority of the 
district officer, and partly by reason of the very heavy expenditure involved* On both of these 
aspects you anticipate that the enlarged Legislative Councils will desire to express an opinion 
Bnd you suggest that their views may be affected by the conflicting claims of other adminis- 
trative improvements, Meanwhile, you suggest that the only action possible is to continue 
the experiment of partial and provisional separation that is now being tiled in Bengal and 
Eastern Bengal and Assam as funds are available and as circumstances demand, 

6 I am m general aooord with the conclusions at which yon have arrived, and I shall 
be ready to give my consideration to any definite proposals that you may lay before me 
whenever financial conditions render a further advance m the direction of separation practica- 
ble . Meanwhile I have some observations to make on tbe scheme for the two provinces of 
Bengal and Eastern Bengal and Assam described m your letter. In the first place, it appears 
to me that the designation “ senior magistrate 41 is calculated to obscuie the nature of the 
functions assigned to the head of the magisterial business of the district He will be an officer 
who has selected the judioial branch, and his duties will foi the lemainder of his service be 
purely judicial If he is o died senior magistrate this may give rise to misapprehension, and 
may create the impression that the separation of functions has been imperfectly cairied out, 
I should prefer the designation Joint District and Sesaons J udge, or such other title as will 
indicate the essential character of his duties, and this would have the further advantage of 
enabling him to assist the Distnct Judge in disposing of sessions cases and ra trying civil 
suits # Secondly, I would ask you to consider whether there is any real necessity for relieving 
sub-divisional magistrates of then administrative functions It is obvious that the financial 
difficulties whieh now stand m the way of even a tentative measure of separation would 
be greatly reduced if it were no longer necessary to remodel the sub-divisional system m the 
manner proposed m your scheme. Finally, I invite your attention to the gieat importance of 
the preventive jurisdiction vested in tbe district officei, and would suggest that the question of 
simplifying the procedure by which his preventive authority is exercised, and possibly of 
enlarging it$ scope, should be oaieiully examined 
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Appendix XXI- 

Note ly tie Hon’ Me Sir Reginald Henry Craddock, K C 81, ICS, Chief Commissioner of the 
Central Provinces, on the separation of Judicial and Executive functions. 

This contioveisy regarding the separation of judicial and executive functions is now 
becoming an ancient one, and after many yeais the Government have decided to make a 
beginning with an attempt to introduce such separation m Bengal I hope that I may he 
pardoned for saying that the despatches and letters whioh aie connected with this reference 
indicate more a desue to make a concession to the theoretical meats of such a measure rather 
than a strong conviction that it is a really urgent and piessmg reform required to remove 
existing and deeply-felt hardships 

2 The cry for the separation is one of those cries which by frequent repetition has become 
elevated into an article of faith by many well-meaning persons who have neither the facilities 
nor the time, nor the knowledge to investigate how their theories would work out if put into 
practice, what the cost entailed would be, and whether the advantages to be gained would be so 
evident and important that the cost would have to be incurred at whatever sacrifice , — itt short 
whether the change that they so lightly advocate would have as its result a great and 
appreciable increase in the peace and contentment of His Majesty's subjects generally 

3 The questions to which the Government have to find a reply before they embark upon 
any new policy involving large expenditure in this matter are few and simple. They may be 
summarised as follows — 

(*) Wliat aie the evils of the present system? Are they tending to increase or diminish 
m the ordinary course of administrative development ? 

(«) If there are suoh evils would they disappear under the proposed syttem ? and, if 
they would, would the result of their disappearance be marked by an appreciable 
advantage to the community at largo ? 

(us) Would the measures ptoposed bring with them any other evils m their tram equal 
to or greater than those experzeooed under the existing system ? 

Having answered these questions it remains with the Government to decide on which side the 
net gam lies, and whether the net gam (if any) on the side of the separation is so great as to 
warrant the veiy heavy expenditure which is involved 

In this note I proceed to examine these questions one by one and to record my conclusions 
with the grounds and facts on which they aie based These conclusions aie founded on au 
experience of only one Province but on an experience of twenty-seven years gamed at very 
cl se quarters with the people who benefit or suffer, as the case may be, fiom the system under 
whioh they live. 

The evils of the present system Are they disappearing, continuing , diminishing 

or increasing ? 

4 There is no doubt that, crudely stated, the case for a change is based on the assump* 
tion that under the present system an overzealous or hasty District Magistrate or, even, 
in a few cases, a District Magistrate actuated by personal animus, launches a prosecution 
against some unoffending man, and that the subordinate magistrate is so complacent and 
timid that, against his better judgment, he convicts the offender rather than mour the 
displeasure of his superior The ohances of an ill-judged prosecution, whether at the instance 
of a District Magistrate, the Police, or much more often the private complainant, will go on 
until the millennium, but the complacent magistrate who convicts to please his superior 
has gone, and those who assert the contrary are guilty of calumniating not merely the 
honourable men who as District Magistrates are doing their best to maintain law and order 
and administer justice, but also to a greater degree the Indian Magistracy on whom falls the 
great bulk of the criminal work of the country, since the one is admittedly as a general 
rule well mtentioned but mistaken, while the other, if the charge were true, deliberately 
does what he knows to be wrong There was a time m these Provmces when the Deputy 
Commissioner was the complete master of his district for all work— executive, revenue, 
criminal and civil — and his immediate appellate court was the Commissioner, who was 
also Sessions Judge, while even the Judicial Commissioner at the top of all was drawn from 
the executive Tanks. Those days have gone never to return Whether the net amount of 
justice or injustice dispensed m those Jays was greater than it is now cannot be confidently 
asserted, but the old system necessarily gave more scope to personal bias and unjudicial 
beat than that now prevailing In these days the District Magistrate seldom tries a case 
himself if he cau avoid it , it has often been found necessary to relieve him partially even 
of the work of trying appeals from 2nd and 3rd class Magistrates. In these days the 
Jst claps Magistiate is tar more concerned with the view taken by his appellate court, the 
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Sessions Judge, than by the pleasure or displeasure of the Di&tnct Magistrate In those 
wdays District Magistrates show the most scrupulous regard for the independence of the coarts 
t)f their subordinate magistrates. In fact this fear of being reversed m appeal is so gieat 
that it nob infrequently causes magistrates to hesitate and discharge a man of whose guilt 
they feel virtually oeitarn This change m the attitude of the Courts of Magistrates ha a 
gone on steadily and continually before my own eyes, and I indignantly repel any accusa- 
tion of pressure to convict by District Magistrates A. few magistrates may consult the 
District Magistrate on a question of law or even on the question of sentence which is a 
question more of general knowledge and expenenoe than strict 3udicial training j but on the 
question of guilt or innocence they exeroise their own free judgment In fact the picture of 
the vindictive District Magistrate and his complacent magistracy is now a complete 
anachronism. Tbe Hon'ble Sir Harvey Adamson m his speech, which is quoted in the 
reference, very properly dismissed the occurrence of rare scandals such as those raked up by 
the memorialists from consideration As well cry out in England for the replacement of all 
J. P's by -stipendiary magistrates, because some J P.'s show mdisoietion or want of 
judgment But there is a far stronger argument ad homwem than, this, and one which in 
India is nearer home In the early part of my service it was a commonplace that a consider- 
able pi opoifnon of the Indian Magistracy was notoriously corrupt, and even to this day 
scarcely a year passes without some case of corruption or the strongest suspicion of corruption 
coming to light, yet how would the Indian politicians like the aigumcnt that Indian Magis-* 
trates and Judges could not be safely employed and must be replaced by Europeans? The 
truth is that the dishonest magistrate is becoming less and less common and should ultimately 
disappear. But he is not so rare, and has not disappeared so completely, as the bogey of the 
complacent Magistrate convicting to please his District Magistrate conjured up by the 


B. But the advocates of separation, if they can be induced to give up the occunence 
of occasional soandals common to all fallible human systems as a ground for their demand 
for separation, fall back upon a more insidious argument They are prepared to allege that 
a Magistrate who fails to convict and is unpopular with the Police or the District Magistrate 
must despair of all promotion, and will be irretrievably ruined by the confidential reports 
against him This is at once a base and a baseless insinuation levelled against the high 
executive officers of Government. To begin with, after the confidential report is made by 
the District Magistrate, it is perused by the Sessions Judge who records his opinion and 
after it Is seen and remarked upon by the Commissioner, it goes to the Judicial Commissioner 
who enters upon it his remarks with reference to the comments made by the other officers 
' whom it has passed. If the District Magistrate, or the Commissioner, were to 

make unfavourable remark^ upon the onmnal work of a Magistrate, with which these High 
Judicial officers disagree, they would most certainly record their disagreement Is it 
conceivable that any head of a Government would pass over a Magistrate for promotion if the 
highest Judicial Authorities were reporting favourably upon him ? An assertion of this land 
is one which anyone can make but which the heads of Department cannot publicly repel. 
I have perused hundreds of confidential reports, and I can remember none in which there was 
my material divergence of opinion between the Deputy Commissioner and Comnussionei on 
the one side and the Sessions Judge and the Judicial Commissioner on the other as to the 
merits of a Magistrate Some of the best exeoutive officers areas Magistrates rather weak 
in law and procedure, but it is raie to find a strong and sound Magistrate who is really a bnd 
executive officer, Ou his integrity and zeal and the sum total of hie qualities, does a man 
receive promotion, and the insinuation that a District Magistrate can ruin a man because he 
* not complacent is utterly false. With great respect I am unable to agree with the Hon'ble 
Sir Harvey Aaatirton in ms remarks upon the subject in his speech already mentioned* The 
statement that a Magistrate s court “has not the air of cool impartiality about it which should 
pervade a court of justice/ is a pure assumption based on that veiy tjbeogry of compl&£jepQy 
which has no foundation m fact It is, I can only reaffirm, the qritici«m -q£ the Sessions 
Judge, and not the good graces of the District Magistrate, to which the Magistrate? mainly 
J”* g'ttdslice^ If the Magistrates are afraid to acquit ^censed persons through fear of 
the Distnot Magistrate, thsyhave a very curious way of" showing it , foi I can recall many 
oares ip whioh ngi phjy the District Magistrate but the Commissioner and the Local Adminis- 
tr*tiO£ were anxious on publio grounds to secure a conviction but in which the Magistrates 
acquitted^ The independence of the Magistracy in respect of their decision in eaqh individual 

yvSLl 8 ^o^gWy.^erstood by themselves, thoroughly appreciated by the people, and 
ihordughly established in the minds of all officers. J v * ’ 

, am ^ able, with all defeienee, to follow Sir Harvey! Adamson in his exposition of 

greater necessity which prevails in 'Bengal than elsewhere for this change It is perfectly 
4me that teughMindj^dynasthods are neeessary in undeveloped countries, but rt is just in 
t ese that non-ju yjial or prejudiced action is most prone to occur It is a necessary concomi- 
tant of this stage -of. (nvdualaQti. But ithe law of the Penal Code and the Code of Cummal 
Procedure is not a rough and ready method it is a well ordered system of Criminal Law and 
Administration. Any misuse or abuse of the p 9 wers that these Codes give, any indulgence 
in personal ly, must of necessity be checked in places where lawyeis abound strong puHio 

opinion is bdieved to exist, and there w a Wd voiced press to make it heard. In fact drastic 
action is to be token to remove aUeged abuses m those very areas in which such abuses are 

both least possible and least likely to succeed. ^ 
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7 So far, I have left; out of the question the case of suboi dmate Magistrates of the 2nd 
and 3rd class These consist of Tahsildais, young Magistiates under turning, and Bench 
and Honoiaiy Magistrates The District Magistrate is their appellate couit anti to this extent 
it may be said that these mmoi couits look to him foi his approval when they decide their 
cases There is no special objection to District Magistrates being lelieved of tin* appellate 
work, but it would be absuid to mcui special expense foi this puipose if such lelief is not 
otherwise necessary A vast majority of the cases hied by these Magjstiates aie petty cases 
in which neither the District Magistiate nor the police take any intei est, and it is ludicrous 
m the extreme to suppose that the Distiict|Magistiate is peisonally biased m lespect of them 
Some one has got to control these courts and point out then defects, and as long as that some 
one is an intelligent man with a reasonable expenence of magisteiul woik, it is of little con- 
sequence whethei he is the District Magistrate, ora specially empowered 1st class Magistrate, 
who exercises that control Time after time Deputy Commissioners and Commissioners ask 
that some Sub-Divisional Magistrate or other eenioi Magistrate be empowered to leheve the 
District Magistrate of this necessary but tedious woik, but on almost eveiy occasion it is the 
Judicial Commissioner who objects to it on the gi ound that the officer suggestod has not 
sufficient experience, or cannot be relied upon to contiol subordinate couits 

8 The separation of judicial and executive functions m the sense of the removal of 
improper influence over the conduct of criminal tiials has already been effected silently and 
surely by natural admmistiative development The evils attaching to the present system, 
as it existed in undeveloped countries, have passed away with the conditions that gave use to 
them, and the agitation as now conducted is a mere levival of old memories In the natuial 
course of events the Collector or the Deputy Commissioner will lecede fn.ith.Gi and further from 
the actual trial of criminal cases, and the country does not stand m need of any aitihual 
hastening of that recession even if it did not entail heavy expenditure My answer to 
the first question is that the dangeis which once existed of too subservient a magistiacy 
have disappeared 

The second question to he answered is whether any evils that may have attached o\ may attach 

to the present system would disappear if the system proposed were adopted , and whether 

any appreciable benefit would accrue to the people at large ? 

9 I have already demonstrated to the best of my ability that all such evils are a thing 
of the past, hut if it he gianted that they still exist it is equally certain that they would not 
disappeai under the proposed system And heie I come to the most extiaoidmaiy fallacy 
that has persistently obscured the leal question at issue It is always assumed that the 
hardship alleged to result to individuals from the present system is the undue readiness shown 
by Magistrates who are lacking m independence to convict But the leal tiutli is that the 
hardships (if they are felt at all) are due not to the conviction of a man but to his prosecution 
Prosecutions under any system of proceduie will take place upon the initiative of a private 
prosecutor, the Police, or the District Magistrate , even if the last mentioned authority is 
dissociated from the trial of cases or the control of the Magistiacy, he cannot be deprived of 
the power of setting the law in motion Now is it conceivable that a prosecution instituted 
by the Police or by their Head could be summarily dismissed by any special magistracy 
appointed ? The whole process of prosecution, the suspense of mind, the expense of money 
spent in defence, the damage to leputation, or loss of liberty while undei trial, would remain 
absolutely unaffected by the suggested changes 

When there is any doubt about a conviction the law alieady allows the giant of bail and 
complete powers of appeal and revision to or by the kighei Judicial officers In fact the liability 
to suffer from a prosecution that fails remains 3 ust as gieat and just as little as under the 
present system The liability to unmerited hardships suffered by the public through improper 
or ill-considered prosecution is not very seiious, but if it were greater than it is, it would not 
be reduced by the appointment of separate Magistrates Only a certain percentage of cases 
are reversed in appeal, and the percentage of those reversed, m which the accused is released 
without a strain upon his character is very small , and again of these few cases the propoition 
in which the proseontion is declared to have been ah initio unjustifiable is still smaller, so 
that the proposed change m the law might (but would not certainly) affect only these are 
cases in which the case for a prosecution was so extraordinarily bad that it would be summarily 
thrown out without any process of investigation 

Such utterly baseless cases as these have no greatei chances of success under the present 
system, so that the evil wlpch it is sought to remove, t e , the protection of innocent peisons 
from a harassing trial, would not be touched at all Is it for this infinitesimal and indeed 
imaginary benefit that all the duphcation and expense which the proposals contemplate are to 
he undertaken ? 

10 Then, as to the argument about promotion depending upon the complacent Magis- 
tracy, the suggestion is totally false, but if it were true it would apply no less to special 
Magistrates than to the District Magistrates It is not proposed to make all Magistrates 
removable only by attainder in both Houses of Parliament Even in England the indepen- 
dence uf the Magistiacy is not carried to these lengths, and greater reliance is placed upon 
the Magistrates because they are honourable men and gentlemen than upon the authority 
that appoints them Such as the argument is it would still rest with the oxe^tive to make 
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oi mar the special Magistracy, and if high exeuativo officeis of Government are to be 
guided by base motives, and not by justice, equity, and good conscience, we may as well retnc 
from the task of governing India 

11 I have endeavoured to show (and I hope succeeded m showing) that the whole cry 
about the jeopardy of peaceful subjects undei the piesent system is utteily mistaken and 
shallow, and that the evils, real or imaginary, which are stated to attach to that system, 
would not be abated even to an infinitesimal degree by the changes contemplated Money 
spent on such a scheme would be money thrown away 


Tie thud question is whether the proposed system has not attached to it greater evils than 

that which it would replace 


12 At first sight it may seem a small matter to set up a separate Magistracy Even 
if it is conceded, it may be urged, that the dangers and evils of the existing system are 
exa ggeiated oi even miagmaiy, still the creation of a separate agency foi minimal work would 
be desirable on the mere justification of division of labour, under which the Magistiates would 
not have theiT attention diverted fiom then work by other demands on their time This 
sounds very plausible and simple, but it goes much further than the tentative scheme to 
which the Secretary of State has given his approval And, with gieat lespect, I feel bound 
to point out that this provisional scheme is not fully consistent with the aims of those poli- 
ticians who call for complete separation The Secretary of State will not contemplate the 
duplication of Sub-divisional Magistrates , but m that decision lurks a great anomaly In other 
words, the executive tamt which is said to mar the se nse of fairness of Distuct Magistrates 
is not considered likely to affect the judicial mind of the Sub- divisional Magi sti tiles The 
highei ofhcei is considered to be more liable to piejudice than the lower Theie could not be 
a gi eater mis&ppiehension If the older and more discreet Magistrate cannot be tiusted 
amidst all the publicity that suiiounds him m the Head-quaiters, can it be for a moment 
contended that possibly a young and impetuous Sub-divisional Officer would be less liable to 
hasty action or injudicious support of a designing Police in an out-of-the-way corner of the 
intei lor ? The truth is that no responsible statesman can be brought to face the enormous 
cost and waste of employing two officers in the place of one foi a benefit which is merely 
theoretical If, however, it can be shown that this foim of separation is not only not 
required, not only harmless but actually fraught with the greatest danger (as* I clearly foresee 
it wul be) the gieatest dangei to the administration of the Criminal Law, thejgieatest danger 
to the well being of good Government in India, — then the case against such a change becomes 
overwhelming 


18 The greatest asset in our peaceful adnumstiation of the country is not the picstige 
of the District Magistrate The whole question of prestige I flout and fling away as a 
pitiable justification of the present system. What is the prestige of the District Magistrate 
oi any official, if it is to be maintained only at the cost of injustice oi harassment of quiet 
citizens i* With the greatest respect to the many eminent men who have forced the question 
of prestige to the front in this venerable controversy, I repeat that it is entirely a fallacious 
and adventitious argument That the man who rules should also have the power to punish 
is one of the crudest and yet the most common forms of expressing the piestige argument 
I care not greatly if the Distiict Magistrate never tries a case or hears an appeal from years 
end to years end That he should be there to try a case when passions are high, when racial 
or religious feelings are aroused, when rioting or looting is rampant is a valuable asset But 
it is not the most valuable asset The most valuable asset in the whole present system the 
key to our administration of the law, is the peculiar position which the District Magistrate 
occupies I cannot, I fear, claim to be a student of the judicial systems of other countries 
but I can claim and do claim to know what is the foim of administration that is best and 
wisest m the unprecedented position which we occupy in India The District Magistrate as 
head of the Police is bound to see that the lawless are brought to justice, and as head of the 
Magistracy he is bound to see that the law-abiding are piotected He is not merely the pro- 
secutor, but he is the kindly defender of the poor, literally and truly the “ Gaiib parwar " 

SXTiS 086 T ho . f ?f P r ° Be0Tltl0 ^ to him reBort those who fear private ^ermuty, 
whethCT on the part of the Police or on the part of the Magistrates It is the District 
Magistrate by whom the innocent and the guilty alike desue to be tried His duty as 
protector of the weak steadies the exercise of his influence as head of the Police, and his duty 

B noma VuiL. wL prPV “; ts bis yielding to weak sentimentality or ultra-teohmoality 

neceSBlt y ° f maintaining the head of the District [Deprive 
JT “LJjS capaa*y> taka away his role as protector of the poor, and yon convert him 

!?iS£2iS5 *7 n0t 0f *2 0f > B P*?** 6 < that ■»£* be vmnlS. 

^ fi torner aspect, odennt dum metuant) , but yon rob him of his 
influence for good the influence that the wields as Chief Magistrate, 4e duty he has* of pro- 
tecting the poor and otmTessed aa™™* ^ v ®j. -AT _ “ ■£ e . or F°* 


a wua i uua wicms £U 

tectmg the poor and oppressed agamst the or 
Glance for a moment at the special powers wl 


l j, be it the Police or the private enemy 
he alone holds (Schedule III, Part V of 


to orSr»»Mr«3l B. IW> V of 

bkrf/«i2.LX n ^ qmre teIegrams be delivered to him Is he more orless 

likely to take a bitoad view of this than a man who is a Magistrate and nothing more ? Ha 

has a number of preventive powers which it is not even sought to take aw^onXm He 
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has the power to quash convictions, to cancel bonds for keeping the peace, and to compel 
restoration of abducted U males To leave him his power to harass and take away his powers 
to protect would be of all errors the most grievous 

14 I utterly refute, repel, deny, and repudiate the statement made by Sir Harvey 
Adamson that the people have a right to think that justice cannot be obtained m our Criminal 
courts It is the 4 hard fate of the Police m this country that the piosecutoi is regarded as 
a persecutor however just and well meaning It is the good fortune of the District Magis- 
trate that he is also the protector It is the voice of the common people that hails him as such, 
it is the most convincing and stiiking testimony to his impartiality and fairness Let this 
or that politician prate and write of executive abuses , let the scheming seditiomst, who has 
escaped from the courts by the skill of his lawyers, the intimidation of witnesses, and the 
bewilderment of the courts by mountains of exhibits, months of cross-examination and weeks 
of special pleading, fly to this refuge, the last resort of the guilty, the impugning of the 
good faith of the District Magistiate and of the confidence reposed m him by the toiling 
millions It is false and entirely false We know it to be false, we who have served labonous 
days and years among the people, we who in oui early days as Magistrates were behind the 
scenes of many prosecutions, trials, and acquittals, we who have as Settlement Officers heaid 
the people's comments on the police and magistracy, we who have heard the cry u Zilla, Saheb 
it dohai we who have as Commissioners been able to take a detached view of the toil and 
moil of district life m the fertile plains and among the hills and jungles, I who have adminis- 
tered this Province for five years after a previous service of %% years among the people and 
the countiy I have known and loved, we all know it to be false In the eyes of the people 
the District Magistrate is the man that rights the wiong I entreat the Government to 
take heed before they shatter that belief What they destroy they cannot restore It is the 
most precious heritage of our administrative system m India 

15 Why have I allowed myself to depart from the atmosphere of calm reasoning to 
indulge in such vehemence ? It is because I feel that no warmth is misplaced when a member 
of the highest Council in the land, however sincere, however well mtentioned, should publicly 
adopt, with however many reservations, a view which is a libel on our officeis and a travesty 
of tiie cherished trust of the people m the honour and good faith of our District Magistrates 

16 But the objections to the proposed system do not rest upon mere waimth of assertions 
made m the defence of the men upon whose impartiality a slur is cast Hitherto the Distnct 
Magistrate's responsibility for controlling the Magistiacy as well as the Police has prevented 
him from becoming a partisan of either Under the proposed arrangements the Chief Magis- 
trate must tend to become a champion of the independence of the Magistracy, and the District 
Magistrate a champion of the Police In my official career I know numerous cases of Magis- 
trates whom the Police have regarded as hostile to them The Distnct Superintendent of 
Police has laid his grievances against such men before the Distnct Magistrate , but befoie the 
District Magistrate has adopted their view he has examined the record, heard what the Magis- 
trate concerned has said and exercised his calming influence upon one or other or both as may 
seem to have been lequued He has kept an even balance But under the proposed cleavage 
the District Magistrate would be depnved of the power even to call for records while any 
attempt made by him to talk over a Magistrate's method of conducting his cases with *the 
Chief Magistrate would be resented as executive interference with judicial independence It 
is certain that friction must be the result , it is unavoidable The removal of the moderating 
influence of the District Magistrate, who is now the arbitei foi both the Police and the Magis- 
tracy must affect the District Magistrate's point of view and tend to increase the friction that 
sometimes occurs between the Police and Magistracy but which is now allayed by the calming 
influence of the Distnct Magistiate Could anything be more unfortunate than this ? 
Nothing is so injurious, or so disastrous m its lesults on the successful administration of the 
criminal law, as a supposed antagonism between the Police and the Courts Such 
feelings would have arisen m very many cases in the course of my service but foi the influence 
of the District Magistrates I do not for a moment contend that every Chief Magistrate 
wotdd be devoid of judgment or be so narrow that he could not appreciate llljudged distrust of 
the Police by a Magistrate subordinate to him , but whenever be thought it right to refuse 
admonition his refusal to intervene with moderating advice to his subordinate Magistrates 
would no longer command the full confidence of the Police as would a similar refusal by a 
District Magistrate undei the present system The special Magistrate may by force of train- 
ing and expenence be able to apply a more judioial mind to each case before him , but it would 
be too much to expect from him the width of view of the piesent District Magistrate, when his 
very appointment has been ostentatiously created to free him from all suspicion of executive 
bias 

17 Moreover, inasmuch as the subordinate Magistracy would m their executive capacity 
be subordinate to District Magistrates, friction must be largely engendered These Subordinate 
Magistrates would be endeavouring to serve two Masters one would complain of neglect of 
magisterial work, the other of neglect of executive and revenue work One would be played 
off against the other The ^hole basis of the arrangement is utterly impracticable and any 
One who has any real aquaintance with things as they are in this country and knows how 
practice differs from theory cannot fail utterly to condemn such a system It is only a few 
years ago in these very Provinces that civil judicial functions were exercised by executive 
officers What was the result? Constant friction and inefficient work all-round The 
conscientious and hard working were crushed by their desire to please both masters and to 
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distribute then attention faulyj the lary ones profited by thw opportunity to plooil heavy civil 
woik for neglecting revenue -work and heavy revenue ivoilc for negating civil The executive 
authorities -wish to keep A in district X and Ji in dibtnct 1 , and tlie judicial to move A to Y 
and B to X } with reference to the amount of civil woik 

18 The only possible alternative to the piosent system is ( omplole separation one set of 
officers doing criminal work under the Judicial autluu ities, and another set doing n venue and 
executive woik under the Executive authority s No one even pioposw hi do tins and no one 
would listen to such a proposal Theoietieally it would be perfection practically it is 
impossible, until the Civil Service has taken its departure from India, and Lo< al Self-Govern- 
ment haB taken its place Two watertight compartments, no Magistrate with any experience 
of the people other than those who entei the Courts, no executive and revenue officers with any 
magisterial tiainmg Two officeis one belonging to each compartment at each sub-division 
and tahsil Friendship between them carrying the taint of improper executive mlluence, 
coolness or hostihty between them, bnngmg m its tram intrigue and the bieak-downjlof 
efficiency If only well mtentioned persons who write or discourse about tlio beauties and 
ideals of the complete separation would regard India as it is, and not as the Utopia they 
would have it be, before they commit themselves to such fantastic arguments ! Do they not 
know that m every Indian town, parties and factions are rife , and that it is the delight of 
these to set brother against biother, paients against childien and children against parents? 
How much more to set one officer against the other would be their constant aim Eloquently 
does one have to move a Tahsildar 01 MunsifE or other officer because he has taken sides m petty 
local factions The cost of such a scheme would be appalling and its failure complete and 
inevitable , yet it is the only logical outcome of the cry for separation of the judicial and 
executive in this oountiy But if the Finance Member could produce the money, if the whole 
of these objections were non-existent, the scheme would still fail foi want of men 

19 The popularity of the Indian Oml Service as a career is already waning, the dislike 
to the sedentary and monotonous life of a purely judicial service is intensifying, and if it were 
necessary to add 50 per cent to the strength of the Civil Service to make separation complete 
all down the line or even the 20 to 25 per cent required to man each district with a separate 
Chief Magistrate, the men required would certainly not be forthcoming, unless the whole 
standard of the service were lowered The proposal is one that cannot, be contemplated 
Upon the maintenance of this standard depends for long years to come the success of our 
administration m India 

20 It will doubtless be urged by some that the additional officers, however numerous, 
could easily he procured from the ranks of educated Indians The persons who urge this are 
the same persons who would be ready to officer a complete Provmoe with Indians from bottom 
to top , and if one Province, why not all Provinces ? We have moved and aie moving m this 
direction, but from the first tentative step of infancy they would pass on to a furious gallop 
without regard to the precipices in front There aie to be found Indians m high position who 
in quality, ability and character, are the equal of the Englishmen of similar status and the 
number of these will gradually mciease , but it would[be untrue to say that among Indians who 
hold responsible positions, ordinarily reserved for Europeans, all aie adequately equipped with 
the qualifications required from the incumbents of these posts Several of them were 
appointed indulgently and are treated indulgently some showed great promise once 
but have proved disappointing To multiply the number of responsible posts held by Indians 
ib to increase the percentage of inefficiency and to court disaster The time has not come 
when the whole Magistracy can he filled by Indians 

21 If then a complete duplication of the administration by the creation of a separate 
magistracy is impossible and fraught with such evil consequences, is there advantge to be 
gained by the first step which the Government of India have proposed to take in Bengal ? It 
is a compromise which combines some of the faults of both systems and yet lacks the merits of 
either It does not meet that cry for separation which it is designed to meet and yet confesses 
the defects on which that cry is based It attempts to remove the evils of the system m the 
very place above all where they have the least chance of showing themselves It has the 
supreme dement of further dissociating the Distiict Magistrate from his character as a 
protector of the weak in the very Piovmce of all where he has in his executive capacity the 
least chance of showing the ryots that he is theu friend It removes the moderating influence 
in disputes between the Police and the Magistracy m the very province where that influence is 
most required, where the spirit of antagonism between the Police and the Magistracy is bkely 
to be most diligently fostered, and the isolation of the Magistracy in a narrow judicial 
compartment removed, I will not say from executive interference, but from executive 
experience is likely to be most complete 

22 I respectfully urge that this plan should not be introduced either in Bongal or any- 
where eke If the duties of the Collector are so heavy and oneious that he needs more help, 
let a senior Magistrate m such districts be appointed as additional District Magistrate to 
relieve him of the work of appeals and revision apd other miscellaneous criminal duties, but let 
not his status be altered, and let him not be deprived of his powers of control, his powers of 
nghting wrongs, his dual responsibility towards the Police on one side and the Magistracy 
on the other, and his dual character as mamtamer of the peace and protector of the weak J 

Above all I would urge most earnestly upon the Government of India to recede from the 
position taken up by their former Home Member, the Hon ble Sir Harvey Adamson, that until 
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this so-called reform is granted the public have the nght to fed that they will not receive 
justice from the criminal oonrts of the land. Possibly his experience of Burma in the making 
may have brought the Hon'ble Sir Harvey Adamson into contract with cases of indiscreet 
executive heat where there should have been judicial calm If there have been such cases 
they will disappear in Burma with the match of time as they have disappeared elsewhere Aie 
the new Chief Magistrates to be exempt fiom human frailty and human fallibility ? Will 
they he any more competent to detect the falsity of oonoocted cases than the man who has 
lived and moved among the people? They may be more competent m law, but will they he 
greater experts recorder , will they be better judges of human nature? The whole cry is 
artificial, the cry of men who repeat a catchword without thinking out its practical applica- 
tion, and the vast majority of whom have not the knowledge to think it out even 
if they would 

28. It might perhaps be contended by some that the objections to a complete separation 
of the entire Magistracy are overstated, and that if they were so serious as has been described, 
similar objections would apply to the existing jndioial semce of Distaiets and Sessions Judges, 
or Divisional Judges as they are called in. some Provinces Undoubtedly the judicial semce 
leaves something to be desired . most of its European membeis have not had sufficient 
experience of civil work, and most of its Indian members have not had sufficient experience 
of criminal work Those judges who have had most executive experience m the early part of 
their semce are generally the best criminal judges, and those judges whose training has been 
almost confined to civil work are generally the best oivd lawyers 

The improvement of the judicial semce is another and a separate question which cannot, 
however, be solved by nan owing the experience of men who embark upon the judicial career. 
Bat whether legally well-equipped or not, the grade of judge is necessarily above and outside 
the every day relation with the people that fall to the lot of a Magistrate The judge does 
not deal with facts at first hand * the cases that he tries are a few out of the many that come 
before the criminal courts, the work of investigation has been completed and has passed the 
test of magisterial enquiry The position and status of the judge, and the part he plavB differ 
entuely from that of the Magistrate who is and must continue to be the custodian of the peace 
The country has outgrown the time when the Commissioner could also he the Sessions Judge 
A judicial expert is required for the office of Judge; hut the separation of the Commissioner 
from judicial functions is on an entirely different plan from the separation of the duties of the 
District Magistrate and the Chief Magistrate. The effective combination of the two powers 
of Judge and Commissioner m one man is no longer practicable, the Commissioner should be 
ubiquitous within his Division, the Judge has to he almost stationary , the duties of eaoh are 
such as to ooQupy tbs foil tune of one man, and the combination is therefore impossible 

24. To sum up m a few hues ike conclusions of tins Note Drastic and cosily lemedies 
may he necessary when ike disease is increasing, they are out of place when the patient is 
practically convalescent and the sickness from which he suffered has disappeared This is the 
case with the evils alleged to arise from the combination of magisterial and executive powers 
in the same office Wnatevei evils may have once lurked m such ’a combination they have 
vanished before the growing independency of the Magistracy and the brighter light of publia 
opinion m whioh the work is conducted 

The Government of India have themselves noticed the risks incurred by the narrowing 
tendencies of purely judicial work in the civil courts Their willingness to face similar risks 
but fraught with much graver consequences m ike case of the magistracy could only be 
justified by ike most incontrovertible proof that the evils of the existing system of c ontrolling 
the magistracy were fast becoming intolerable. That these evils have now been 
while those arising from separation are certain and grave it has been the objeot of this Note to 
show By whom is the change called for? Not by the voioe of the people who come to our 
courts for justice, not by ike men who have served their lives among them, hut by the 
men who pass resolutions for making land revenue settlements p ermanent throughout the 
land, for instituting- universal trial by jury, for the repeal of the Arms Act, in "short, for the 
introduction into this oriental country of occidental institutions which may or may not have been 
successful m the west hut whioh it is certain cannot he applied successfully in ike east There 
ib nothing to show that the cry for complete separation of judicial and executive functions has 
any more solid or practical bans upon which to rest than the cry for all these other measures 
to which no statesman, with a due sense of responsibility for the well-bemg of India, 
could accede 
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(Confidential ) 

Commentary on the Note by the Hon’ble Sir Reginald Craddock, K 0 S T , TO S , Chief 
Commissioner of the Central Provinces, on the separation of Judicial and JJxccutu c Junctions 


I have been invited to make thus Commentary by Sir Reginald Craddock hixmelf I Lave 
read the Note with the deepest interest and attention It dealb with a subject to which 
I have given a good deal of independent consideration for many yens, and 1 am able 
to say that, except in one or two details, I find my own matured and definite opinion on the 
subject to be m accord with the Note 

£ In this Commentary the best way seems to be to first set out my pomts of dissent 
from Sir Reginald Craddock, and then to give reasons for my substantial concurrence with his 
protest against the separation of judicial and executive functions in the way now being consi- 
dered by the Government of India 

8 I may mention that my experience is confined to three Provinces and was gamed at differ- 
ent times I have lived and worked among the people of tho Punjab, the United Provinces 
and the Central Provinces practically all my life I practised as a Barnstei for 1G years before 
I became a judge in 1897, and during that time, being helped by a useful knowlodge of the 
vernacular tongue, I was m the closest touch with natives of all classes, and m possession of 
their confidence in most matters, including such political views and aspirations as are generally 
concealed from the officers of Government In the Cential Provinces I have had special 
opportunities of watching, as it were from both sides of the fence, the woikiug of the system 
against which the cry for reform has now been raised It is poseibily due to this unique 
experience that I have been invited to wiite the present Commentary At any rate it seems 
necessary to offer these personal explanations as an excuse for my ventuie 

4 I am unable, with all due respect for the author, to endorse all that is written m 
paragraphs 4 and 5 of the Note The present system has no doubt moved with the times 
and the assertions made in paragraph 8 of the Note are substantially correct. The autocrat 
of the District, drawn from the Indian Army, with his open domination, on lines of military 
discipline, oveL the procedure and judgments of a subordinate magistracy, mostly recruited 
from the amlah } has gone with the improvement of the latter, with the growing need for 
decentralization, and with the development of subordinate initiative along right lines But 
the oriental mind does not readily believe that the control of the guiding hand has weakened 
because the reins have become less visible It is against the lines of oriental thought and 
reasoning that he who has power over others should not exercise it , and the absence of those 
outward and visible signs, by which the Deputy Commissioner of the past made patent his 
guidance of magisterial decisions along the right course, is not accepted by natives, generally 
as any guarantee that such guidance has been withdiawn It is discounted as a mere political 
precaution No doubt this is foi the most part an unjust impression , but it is not wholly 
unfounded I regret I cannot endorse the view that “ the complacent Magistrate who convicts 
to please his supenors has gone 33 He was a very common feature when I desisted from 
piactice at the Bar in 1897, and, though fai less common now, he ib s till with us The 
Deputy Commissioner who works on him extra-judicially beyond proper limits is also not 
wholly extinct Since I have been a J" udge I have had more than one confidential complaint 
from a native Magistrate that his independence of judgment was expiessly fettered by his 
Deputy Commissioner , and only a few days ago I read a confidential report by a District 
Magistrate condemning "friction with the police 33 on the part of a Magistrate who is capable 
and just and inclined to follow his own independent judgment in police cases 

5 Then there is a large number of native Magistiates who still believe, however unjustly 
that their careers depend upon the confidential reports made concerning fb pTn by the executive 
officers of Government The remarks concerning these reports made in paragraph 5 of Sir 
Reginald Craddock’s note aie no doubt substantially correct but, rightly or wrongly, an 
impression prevails that the opinions of the judicial officers in such matters carry little weight 
when opposed to those of executive officers, m whose hands lies practically all power of promo- 
tion, and from whose ranks the Head of the Administration is invariably drawn 

® ^ not, in my opinion, correct to say that every complacent Magistrate tc does what 
he knows to be wrong 33 when he decides a case in the way he thmkp will best satisfy the execu- 
tive authority immediately over him On the contrary, in nearly every case, he does what he 
believes to be right, because he seldom has any doubt of the bond fides of that superior, and 
he merely subordinates his own opinion, without any real attempt to form it, to what he 
believes to he an opinion not likely to be wrong, and which, if wrong, imposes no moral 
responsibility upon him for the consequences of error 


7 It seems to me that paragraphs 14 and L5 of the Note indicate some misunderstanding 

ZTLTtr “T W m his speech in the Imperial Legislative Conned 

on the S7th .March 1908 I have carefully read that speech, as published in the Gazette of 
Inata, and I am enable to find m it any definite charge to the effect that “ the people have a 
nght to think that yastioe cannot he obtained m our Criminal Courts " The speaker 
to have stated a hypothetical ^oase as representing a stage of political evolution, hut I do not 
interpret him to have asserted that such a condition had been actually reached in India 
generally It seems to me that he intends to ■anrrn.oa* iw ^ i ±. 
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official ears deafened by the clamour of extremists The belief of the natives of India in the 
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good faith; not only of the Emopean District Magistrate, but of the Emopean Officer gene- 
rally; is a selt-acquisition of oui past admmistiation that has certainly not detenoiated 111 the 
provinces with which I am acquainted, and cannot, 1 believe, have been lost even m disordered 
Bengal If such a chaige, as Sir Reginald Craddock so vehemently repudiates m his note, 
had been made by the Home Membei in the Legislative Co un cil, it would have been an 
utterance as inaccurate and unjust, as ill-advised and short-sighted, as impolitic and dangerous 
as was ever made m oui Legislative Factory But it was not made and, I think, not intended 
to be made . 

8 My remaining note of dissent is concerned with paragiaph 2-3 of the Note No one, 
whose opmion on the subject is worth having, would diaw any analogy between Civil and 
Criminal jurisdiction in relation to their emancipation fiom executive control The peace 
and order of a District aie not, as a rule, directly dependent upon the civil lights and obliga- 
tions of individuals, inter se , nor is any admmistiative policy of the executive usually involved 
in the destinies of civil suits The joinder of civil, criminal, and executive functions m one 
person was only justifiable, even on financial giounds, while one officer could give equal 
attention to all When that time went by, and civil jurisdiction and justice i eoeived only 
such scant study and belated attention as could be spared fiom criminal and executive work, 
then the joinder became a misjoinder and a scandal If this paiagraph of the Note is 
intended to suggest that anything but advantage and pi ogress have ensued fiom the creation 
of an independent civil judiciary, I beg to expiess my respectful dissent fiom that suggestion 
Both as a piactismg Barrister and a Judge I can vouch for the facts that an enormous im- 
provement, and the elimination of an administrative defect that was fast becoming a scandal 
have l ©suited jfrom the severance of civil fiom other ] mediations m the subordinate Courts of 
the Central Provinces and Beiar No doubt the judicial seivice, as remarked by Su Reginald 
Craddock , “ leaves something to be desired”, but in this it maiobes side by side with the 
executiv e- c zm- m agist erial service which has had a much longer education Both are in an 
early stage of evolution at present However, it is not necessary to pursue this point further 
It is not germane to the matter in hand, if I am conect m the view that the lesults of a 
tiansfeience of civil jurisdiction furnish no argument by analogy for or against the extraction 
of criminal jurisdiction from executive hands It they did, I should be on the side of the 
separator 

9 Subject to the above remarks, I have no hesitation m expressing my concuucnee with 
the admirably reasoned Note of Su Reginald Craddock, and I will endeavour, m setting out 
my own statement of the case, to avoid a mere echo of what is already to be found in that 
Note, though of course many of the grounds put forward by the Chief Commissioner have 
been my own m arriving at a conclusion, and it is not possible to avoid them altogether 

10 I endorse the remarks contained m the two first paragraphs of the Note The cry 
for separation is not of the millions who are dumb, who have got to know and trust, and theiefore 
to like, the present system, and who are nothing if not conservative It comes fiom the noisy 
few who, with a panot-like education in western languages and science, have also learned the 
discordant notes of radicalism and socialism, and who theiefore scream for leform Their loud- 
voiced utterances aie helped on by a fraction of Anglo-Indian malcontents, who act as their 
megaphone and secure them hearing fiom a hberal-minded but ill-informed Parliament which 
believes itself to be listening to “the voice of India " 

11 The questions postulated by Su Reginald Craddock in paragraph 3 of his Note 
correctly set out the issues before the Government of India I would put them even more 
briefly, namely 

(a) Is reform necessary ? 

(£) If so, does the method suggested hold out reasonable certainty of leform ? 

As the result of my own experience and independent judgment m the mattei, my answer to 
both the above questions is in the negative I cannot of course write with any first-hand 
experience of Bengal But Sir Harvey Adamson m his said speech evidently intended to 
draw a picture of what he believed to be the condition of that province It is noteworthy that 
he was constrained to admit that 90 per cent of the people wanted no change from, oi at any 
rate had no complaint against, the present system I am not able to comprehend the argu- 
ment that change was nevertheless necessary because lawyers might induce persons with guilty 
consciences to be dissatisfied with a form of administration, under which they could not escape 
justice Is an expensive and untried system to replace one tried and not found wanting at the 
instance, or for the benefit, of the man who “ fears that the police have a spite against him, 
or that the District Magistrate as guaadian of the peace of the District has an interest adverse 
to him? " Is the District Magistrate of the present day to be declared unfit to administer 
criminal justice in bis Court because suspicion of h is impartiality may arise from that fear of 
the police which fills the bieast of the town badmask , or from that apprehension of conviction 
which holds in check the known land rioter, or habitual burglai ? And does it follow that tins 
kin d of suspicion — if it has any real existence as a suspicion of the Magistiate^s impartiality 
— will communicate itself to “all who have business with the Courts” as claimed by Sir 
Harvey Adamson? With great respect, I answer these questions unhesitatingly m the 
negative It is a false basis upon which Sir Harvey Adamson built up his case for separation 
As a foundation for that fabric it is a veritable quicksand If the case is so weak in Bengil, 
admittedly it has much less force elsewhere m India Therefore I feel justified m dealing 
with it as a general proposition for the whole country 
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1% What is the policy which we are trying to work out in this country 9 Wlut is the 
end m view? Is it the himei establishment, or the griduai rehnqaihhmriil, ol Bnh^li tulc 
over India? One or othei of these practical rebultb is the goal towaids whu U cvciy consistent 
m eas ure and reform must he directed An India under an autonomous udnu nisi ial ion, on the 
lines of that existing in Austialia or South Afuoo — a system undei \\hi< h Euiopian and 
Indian work together on equal terms m paluotie Liolherhood and unanimous loyalty 1o the 
British Throne— is a Utopia winch sensible men will do well to leave to the Congiess msiou uy 
and his ill-mfoimed English friend It is beyond tlic range oF pi a< Inal politics It will 
never be any nearer realization than it is at the present day Eor the ]>ui poses ol this Com- 
mentary I assume that eventual lelmquisliment of Bntihli rub 1 m India is not a ikiIu y whu h 
the piesent Government of India wish to puisne oi on courage, and that ihoy mil linnly lesist 
all efforts towards that end which any English political faction may lll-advisodly ^oek to 
mtioduce That being so, and the Distuct MagLstiate being the contact point of Untish lule 
with the masses of the Indian people, any weakening of tint contact m the May pi nposod 
would obviously tend to bieak the cucuit by which the principles of einmiuil justice on Untish 
lines now leach and educate the people New currents, hostile to those punciples, will be sot 
up, and chaos and foiluie must ensue 


18 But it will be asked why an equally efficient contact cannot be made by w vy of the 
Chief Magistrate who is to replace him qiul his judicial functions My answoi is that it can- 
not be so because the Chief Magistrate will have puioly judicial autliouty, and, foi that voiy 
reason, will be non-conductive of the influence which a duly empoweied District Magistrate 
now exercises over the subordinate magistrates on tho one hand and the people on the othei 
Those who have thought deeply on the subject will leadily admit that the administration of 
criminal justice everywhere must have some local preventive contiol, apart fioni the correchvc 
control of Courts of appeal and revision What is the authority excicising such preventive 
control in England ? It is a strong public opinion, possessed of a voice that must be lieaid, 
having an honest abhorrence of crime because it is crime, watchful that eveiy person accused 
of crime shall have a fan tnal, and persistent that, if guilty, he shall not go unpunished 
This public opinion, is the mam safeguaid of criminal justice in England, and it is the lesult 
of centuries of civilized education and development In its opeiation on the admimstiation of 
that justice by the Courts it is an executive contiol of the highest ordei Its principles and 
demands aie ever present to the mind of the Magistrate who has to decide on the guilt oi 
innocence of an accused His judgments and the measuie of his sentences are all influenced 
by it The Magistiate himself, drawn as he is fiom the people holding such views, is imbued 
with the same principles And the respect given to him — the public confidence in his bonu 
fides whichever way he may decide, — is of material assistance m making him caieful and 
impartial That is why criminal appeal on the merits of a decision is unknown in England 


14 Can it he said that such a public opinion has an existence in India at the piesent 
time ? Ask those who have an experience of juries m educated and civilized Bengal Ask 
those who aie daily “assisted^ by assessois m dispensing criminal justice m less advanced 
tracts Everybody who has any experience of this countiy knows that the woist foims of 
crime are regarded with apathy by the geneial body of tho Indian people Evanescent feelings 
of horroi and resentment may be pioduced among those biouglit into immediate contact with 
such offences as cruel murdei or barbarous child-rape but they seldom survive after the 
arrival of the investigating police Co-operation m securing detection, and determination to 
secure punishment, boin of an honest and permanent public opinion, are not to he found 
Sympathy with the offendei, even to the extent of active assistance towards his escape from 
justice, is the rule when any mteiest of a public nature is displayed , and it is based upon the 
accepted maxim that punishing the cnmmal cannot undo las crime In consequence of this 
there is always a very real difficulty m obtaining evidence against a guilty person 

15 Can a public opinion of this kind be relied upon for the preventive control which 
must govern every Court of criminal justice ? Can it be entrusted with authonty to enforce 
those principles of equity, justice, and good conscience which constitute the bed-iock of the 
criminal justice for which we have made ourselves responsible m this country ? The answer 
to these questions must obviously be in the negative, and the result is that we aie diiven to 
find an artificial substitute for what is missing At present we have the European District 
Magistrate as the best available representative of what, accoidmg to our ethics, should be, 
but certainly is not yet, the public opinion against crime His knowledge of its principles is 
hereditary and trained, his honesty of purpose is well established by past experience, and his 
exercise of control, readily conformable to all diversity of local conditions, becomes daily more 
discreet He is the unit of Bntish rule m immediate contact with the ruled Those who 
represent the District Magistrate as one who* either is, or is believed to be, vindictive and 
maoxupidoTU, or as one whois a mere “ statistic-hunter” draw a wilfully false picture The 
bon&fidesof the District Magistrate is accepted by all, not excepting the habitual cnmmal 

Tl£ K08e wto , a ®^ )t denial of it are wirepullers who seek to make political 
capital thereby, in furtherance of disloyal schemes or radical phantasmagoria Until native 

} ea ^ D ^ inclined to be unruly, and at piesent unfortunately 

Sr?BS^“ lem T y v tendencies along a path widely divergent 

ta f *? told the "g** course unaided, to regard c£me 

^t^^ ft Dl +?°^ Ma f lStr ! te ^ WTega ^ Slt ' ias developed a voice winch speaks 
strong and true on the side of just and necessary punishment of it, any transference of exe- 
cutive control over the subordinate magistracy, from the present holder of it to the people will 
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be on the lines of handing over the management of a most difficult business to a very minor 
wa.rd fiom lus guardian 

16 It w absurd to speak of the executive control of purely judicial Courts of appeal and 
revision Such institutions have about as much disc lplmary control, at least in this count ly, 
as is exercised m a school by an examiner oi a locturoi who is not «ilso a si hnohn vi i r therein 
It is this disciplinary control which you w Lnt m India, ovei Magistrates neeessaiily chosen 
from among a people whose attitude, as a community, towaids ciune ind its punishment, is an 
I have staled and no puioly judn lal stLpcuor, with his maxims against the feib ring of Tieu 
judgment and premature interference with (liscrctionaiy piocedurc, can bo exported to e\eicisc 
such discipline by the prevention, as distmguinlied from the correction, of enor and injustice 
The Chief Magistrate who is to be vested with the judicial powers oE tlio District Magistrate 
will have nothing more than corrective authority In effect, each Migi d»i ate wilUhen either 
be subject to a dual control, or, if completely emancipated, to no executive control savo that of 
public opinion, and othei even less desirable influences 

17 Let it not be supposed that the removal of the Distuet Magistrate's influence, real 
and lmagmaiy, would bung about our conception or independent e of judgment m the avenge 
native Magibtiate, even of the present day Other influences, less honest than those winch 
now govern the District Magistrate’s contiol would immediately come into play other guides 
to judgment with far less knowledge of the truth and anxiety foi justice would establish 
themselves Judicial decision, reached by judicial icasonmg on the merits of evidence given in 
Court, is still an exotic m the oriental mind Decision on extia-judicial grounds, generally 
honest but not infrequently dishonest, is still the rule A. native Magistrate, whose mtegnty 
I know to be above suspicion, once told me, quite honestly and seriously, that Europeans arc 
handicapped by having to decide on the adulterated matter laid before them m Court a& evid- 
ence while he as one oE the people, had m^ans, and always mido a point, of asi erlaming the 
as?ee Adi (pure facts) by extia-judicial inquiry Even after bnbery lias disappeared — ir it ever 
does — other extra-judicial influences will continue to govern judicial decisions by native 
M igistrates , and, m the system proposed, his only ical executive control would i omc Ironi the 
public opimon whu h I have depicted above Then crime and the criminal would flourish until 
the distant day when the Ethiopian shall have changed his skin and East will have become 
West 

18 Parliamentary interference with the Government of India becomes gi cater and 
stronger every year, and in the piesent state of English public opimon, added to the waning 
mtciest in the Civil Service o£ India which is mentioned m pnagraph 11) of Sn Reginald 
Craddock's note, it ib toleiably certain that the majouty of the Chn f Magistiatcs, foi< shad- 
owed in Sir Harvey Adamson's suggestions as the judicial heads. oE Districts on the Criminal 
side, will be natives of India drawn from the ranks of Provincial Services, practically fioe to 
follow local public opinion and their own hereditary tendencies in dealing with crime Can any 
real friend of India entertain the faintest hope that such a state of things will further the 
prevention and punishment of crime according to British ideals ? Will the future District 
Magistrate, shipped of all power except that of a prosecutor, maintain his present interest in 
the admimstration of criminal justice ? Will the police sustain their energy in investigation 
when persons they know to be guilty escape time after time from the hands of a judiciary who 
feel no direct responsibility for the prevention of crime, and who will be free to decide upon 
pure technicalities, and in accordance with a popular demand for acquittal m all but absolutely 
conclusive cases of proved guilt ? Will the High Courts be able to cope with the appeals 
against acquittals with which they will then be flooded ? These are questions that should he 
answered before the proposed change is made 

19 It is my honest conviction, after eliminating, to the best of my ability, all racial 
prejudices and illusions 

(1) that the general body of the people in India are not yet dissatisfied with the present 
system of criminal admimstration upon the ground that executive and judicial 
functions are held by a single European officer , and that they do not want a 
change, though the ranks annually increase of radicals and socialists who cry 
out against it, as they do against everything that is the creation of the British 
Government, and 

(2-) that the separation proposed will inevitably undermine British supremacy, and wrest 
the scales of justice from the only hands capable of holding them even amid the 
heterogeneity of this land 

The fusion of races in India is still out of sight, and, until it happens, India cannot exist 
as a geographical and political entity save under the rale of one tnbe more powerful f.bn. n all 
the others Where the greatest power is combined with the highest available standards of 
justice, toleration, and liberality, so much the better for the country but the whole history of 
mankind makes it dear that physical power must remain the ruling element while diverse 
races and creeds are to recognize a common government The dreams of madetAt, of autonomy 
after the style of Canada, of an u India governed by Indians," and the like, axe mere delusions 
when they are anything more than empty phrases on the tongues, or ummagined forms in the 
minds, of the would-be patriotic visionaries who represent the extremist policy of the present 
day 
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20 In conclusion, therefore, I would flay, let the District Magistrate remain as he is 
Let him actively watch over and control the work of his subordinate magistiacy, as well as 
that of the District Police Let him bear no responsibility for tbe meie statistical results of 
police work, or be m any sense a mere prosecutor and partisan Let him guide and direct the 
procedure, and advise the judgments, of his less experienced Magistrates, not on the merits 
of particular cases, but along general principles of magisterial policy, and thus shut out noxious 
extra-judicial influences from other sources Let his presence and known opinions exercise the 
same pressure towards honesty and righteous judgment which public opinion places upon the 
Magistrate m England Believe him of all criminal appellate work Let errors of procedure 
and judgment by Magistrates in particular cases he corrected by Courts of appeal and revision 
Let there be less of that executive centralization above the District Magistiate which has gone 
further than anything to lower his status and dignity — to convert him, in popular parlance, 
from the j Surra Sahib to the Zillah Sahib Let it be cleai that the Commissioner mainly 
controls his revenue work, while the higher Criminal Courts are open for appeal from, and 
revision of, his own original magisterial work, as well as that of his subordinate magistracy , 
hut of his executive and pieventive action maintain him as the virtual final authority Let 
subordinate magistrates learn that their best model for imitation, m principle and practice — m 
independence and honesty of judgment — is the Distuct Magistrate Given such conditions, 
and the Government of India can sit content with folded hands, while extremists howl m India, 
and malcontents babble in England, about the evils of a joinder of executive and judicial 
functions in the District Magistrate But let it also be a rule that District Magistiatcs 
shrill be senior men, who, naturally and by training and experience, aie fit to maintain 
the responsibility, and command the respect, without which neither they, nor the system 
which they represent, can hope to succeed The practice of placing youths of a few 
years- 7 standing m charge of Districts may be very beneficial to recruitment for, and 
contentment within, the ranks of the Indian Civil Service , but it has furnished much 
handle for those who seek to pull down the present system The future District Magistiate 
must serve a long apprenticeship as a Sub-Divisional Magistiate learning criminal law 
and procedure, the strength and weakness of ruleB of evidence, and the languages and 
habits of tbe people and in that capacity all concerned must get to know and trust him 
as honest in purpose and straight in judgment — one before whom no police machinations can 
succeed against the innocent, and no falsehood and corruption can save the guilty Such a 
imputation, coupled with the necessary experience, should be taken to demand at least ten 
years for acquisition , and there should be no District Magistrate of less than that term of 
service The whole system depends, for maintenance of popular support, on the personality 
of the District Magistrate, and therefore his appointment must always be one for special 
consideration and treatment I do not know what effect this would have on the prospects of 
the Indian Civil Service, but it will certainly be less damaging, even on that score, than the 
changes which are inevitable if we continue to furnish ground f 01 criticism of a kind once 
made by a shrewd native gentlemen who said to me “ all the Burra Sahibs m these days are 
Ckota Sahibs }> His remaik referred to a particular time m the Central Provinces when 
several Districts were temporarily held by junior Assistant Commissioners 

21 Finally — and this is most important — let the District Magistrate himself maintain 
and see that his subordinate magistrates and police officers cultivate, a discreet and deferential 
attitude towards judicial decisions even when they happen to be disappointing to the executive 
Every umpire in a game sometimes falls into error, or fails to satisfy both parties But, save 
in the most exceptional and flagrant cases, in which a consensus of public opinion promptly 
nses up against him, it is considered bad form to question his decision or murmur against it, 
even m private while his bond fides is always kept above suspicion or suspicious disparage- 
ment Let the same healthy principle govern executive attitude towards judicial procedure 
and decision and in this let the District Magistrate lead the way Let Inm accord to 
Magistrates and Judges the same credit for honesty of purpose which he expects for himself, 
and be careful to prevent and punish dereliction from that course among his subordinates 
He will find his position enormously strengthened Rightly or wrongly the people regard the 
High Courts m India as the champions of their liberty , and, in proportion, the more or 
less independent Courts of Session aTe similarly esteemed The present lamentable fiiction 
between the judicial and executive branches of Government being only too well known to the 
peoples, is it at all surprising that there should he a continuous increase m the ranks of those who 
learn to regard the executive authorities fiist as mere piosecutors and then as persecutors ? I 
do not urge counsels of perfection That equanimity under adverse judicial decision, bom of 
au attitude which can respect the judge while it condemns his decision— a frame of mmd 
and habit of thought which accepts and explains judicial mistake as honest error — is natural 
to the English mmd It has been perverted in India by the exercise of more authority 
than discretion^ among a people prone to attiibute ulterior, and generally improper, 
motives to all judgments which are adverse to them, or which they know to be wrong \ 
especially where such judgments come from a source* to which they owe no direct obedience 
and subordination In this one respect the District Magistrate has felled, and still fails to 
reproduce an important characteristic of that English public opinion which I have attempted to 
desonbe Let this serious defect of executive procedure be eradicated, and the flood now rising 

* against executive authority as a whole — for that is what can he seen in this campaign against 
the District Magistrate —will subside It is time that all concerned should appreciate the facts 
that persistent hostility on the part of executive officers towards the judicial forces is a foolish 




and suicidal course , and that it is largely responsible for such agnation . lias taken place 
towards the severance of executive and judicial functions What executive tan hope to main- 
tain public confi de nce that does not accept with respect the decisions of the law comts with 
whicn it is supposed to be m co-operation ? Much could be written on this evil, but enough 
has been said to make it clear that executive prestige depends upon a proper legard foi judicial 
prestige , and I firmly believe that when this matter has been put right, and is known by the 
public to have been corrected, we shall hear much less than we now do anent the sepaiation of 
executive and judicial functions of the District Magistrate 

H J STA.NYON, 

Bun ttiet -at- Law } 
Additional Judicial Commits oner , 
Central Provinces 

12th February 1912. 
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